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INTRODUCTION

“For society to work, it must be informed adequately. Consequently, a society that is not well
informed is not a society that is truly free.” *

It is not disputed any more that democratic states cannot exist without freedom of expression
and accessibility to public information. The world enters the new era of unprecedented
transparency of public agencies. Already 63 countries have adopted freedom of information
laws; that number is five times higher than it was 15 years ago, when the law was implemented
in only 12 states.?

In 2005, freedom of information became equated with other fundamental human rights.
The Inter-American court of Human rights unanimously acknowledged the right to receive all
information protected by the state. In May 2005, the European Council announced that it will
consider freedom of information to be one of the fundamental human rights.

“Information is the oxygen of democracy. If people do not know what is happening in their
society, if the actions of those who rule them are hidden, then they cannot take meaningful part
in the affairs of that society. But information is not just a necessity for people — it is an essential
part of good government. Only bad government needs secrecy to survive. It allows inefficiency,
wastefulness and corruption to thrive.”?

Freedom of information is a fundamental human right. On one hand, it is a tool which ensures
public involvement in state administration, and on the other hand, it is a powerful mechanism
for public leverage over the state. Freedom of information can make public agencies transparent
and accountable before the public, and is a good means of eliminating corruption and instilling
public trust. Only through transparency can public trust be restored; only through transparency
can the stereotype of a dishonest official fade.

The state anticorruption strategy shares our attitude: “One of the main requisites of corrupt
transactions is the improper and non- transparent implementation of obligations by state
agencies...It is of vital importance that upon request, society receives precise and unrestricted
information on the function of each local government and self-government agency, as well as
the implementation of their obligations. Information about the activities of state agencies should
be public and easily accessible.”*

!Inter-American Court for Human Rights — Claude Reyes and others vs. Chile, 2006

2 In 1999, Georgia adopted the General Administrative Code of Georgia, the Chapter Ill was dedicated to freedom of
information

3 Article 19 — Principles of Freedom of Information Legislation, 1999
4 Approved by the presidential order #550 of June 24, 2005
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FREEDOM OF INFORMATION IN INTERNATIONAL LAW

International law discusses freedom of information in the context of freedom of expression,
however, it is quite rare to separate it as an independent right.

= Article 19 of the Universal Declaration of Human Rights provides: “Everyone has the
right to freedom of opinion and expression; this right includes freedom to hold opinions

without interference and to seek, receive and impart information and ideas through
any media and regardless of frontiers.” The same principle is shared by Article 19 of
the International Covenant on Civil and Political Rights, which envisages restriction of
freedom of information only in exceptional cases and circumstances provided by law.> _

= Article 10 of the European Convention of Human Rights stipulates: “Everyone has the
right to freedom of expression. This right shall include freedom to hold opinions and to
receive and impart information and ideas without interference by public authority and
regardless of frontiers.”

. Aarhus Convention holds the same principle: “All environmental information shall
be available to public, save some exceptions.” According to the Convention, each
citizen should be entitled to receive information on everything that concerns him/her,
influences or may in any form influence his/her health, life or health and life of his family
or community or environment and on the issues that fall within public interest;

= The European Council has been working on elaboration of the Convention on
Accessibility to Official Documents. The draft of the Convention is under preparation

and various NGOs are actively involved in the process. ¢

Upon ratification, it will be the first binding document regulating publicity and will set the
international transparency standards for public agencies.

= The Committee of Ministers of the European Council elaborated the Recommendation
Document on freedom of information for the State Parties. The recommendation
provides, that transparency of public administration and availability of information on
issues of public interest are important in a democratic, pluralistic society. “The wide
access to official documents, on a basis of equality and in accordance with clear rules:

1. allows the public to have an adequate view of, and to form a critical opinion on, the state
of the society in which they live and on the authorities that govern them, whilst encouraging
informed participation by the public in matters of common interest;

2. fosters the efficiency and effectiveness of administrations and helps maintain their integrity by
avoiding the risk of corruption;

3. contributes to affirming the legitimacy of administrations as public services and to strengthening
the public’s confidence in public authorities; Considering therefore that the utmost endeavor
should be made by member states to ensure availability to the public of information contained in
official documents, subject to the protection of other rights and legitimate interests;”

5 The ground for such restriction might be
- respect of the rights or reputations of others;
- protection of national security or of public order or of public health or morals

¢ Supposedly, work on the Convention will finalize in 2007 and the ratification procedure will initiate, and may continue
for two years. Convention is expected to be enacted by 2009.
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The Recommendations also provide: “Public authorities should commit themselves to conducting
an active communication policy, with the aim of making available to the public any information
which is deemed useful in a transparent democratic society.”

ECHR case law on freedom of information attracts special attention

The European Court on Human Rights acknowledges both “the right of public to be adequately
informed” and “the right to receive information” several times, however until this point refrained
from separating in Article 10 of the ECHR the right to receive public or administrative documents.
In cases: “Lender vs. Sweden” (1987), “Gaskin v. The United Kingdom” (1989) and “Sibru vs.
Moldova” (2004) the court declared unanimously that “public is entitled to receive information
through journalists on the issues of public interest.” However, in none of the cases was the right
to receive information ensured by Article 10 of the Convention defined as the state’s positive
obligation to publicize the information.

In the case “Sdruzheni locheske Matki vs. Czech Republic” the court in its judgment interpreted
the right rather innovatively and extended the scope of Article 10 of the Convention: “The right
to get acquainted with administrative documents might be restricted only in cases stipulated
by Article 10 (2), the denial is acceptable if it is envisaged by law, there is a corresponding
legitimate ground and is necessary in a democratic society”.

The case is an important precedent, since it proves that violations of freedom of information
principles is equated with violations of human rights and correspondingly, it is possible to apply
to the European Court.

The situation has changed radically in the Inter-American System with regard to legislative
framework of freedom of information and acknowledging its importance. On October 11, 2006,
the Inter-American Court recognized the right to accessibility of public information kept in the
state agencies (Claude Reyes and others vs. Chile). It was the first case where the international
tribunal made an unanimous judgment.” Inter-American Court ruled:

“Under the regulation of the American Convention, freedom of thought and expression includes
not only freedom to express one’s personal viewpoints but also right and freedom to seek, receive
and disseminate any idea and information.” Similar to the American Convention, other Human
Rights Instruments like UDHR and ICCPR recognize the positive right to receive information.
Moreover

“Freedom of expression is a cornerstone upon which the very existence of a democratic society
rests. It is indispensable for the formation of public opinion. It is also a condition sine qua non
for the development of political parties, trade unions, scientific and cultural societies and, in
general, those who wish to influence the public. It represents, in short, the means that enable the
community, when exercising its options, to be sufficiently informed. Consequently, it can be said
that a society that is not well informed is not a society that is truly free.

In this regard, the State’s actions should be governed by the principles of disclosure and
transparency in public administration that enable all persons subject to its jurisdiction to exercise
the democratic control of those actions, and so that they can question, investigate and consider

7 Claude Reyes and others vs. Chile. The circumstances of the case were the following: in 1998, three environmental
activists requested information about the suspicious transport of timber, however they received neither information
nor response.

8 When rendering of the judgment the court was ruled by the cases of “Ricardo Genesis” and “Herrera luloa”
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whether public functions are being performed adequately. Access to State-held information of
public interest can permit participation in public administration through the social control that
can be exercised through such access.

Democratic control by society, through public opinion, fosters transparency in State activities
and promotes the accountability of State officials in relation to their public activities. Hence, for
the individual to be able to exercise democratic control, the State must guarantee access to the
information of public interest that it holds. By permitting the exercise of this democratic control,
the State encourages greater participation by the individual in the interests.”

In addition to the mentioned norms and international practice, the International Principles of
Freedom of Information, developed by the UK based NGO “Article 19”% in June 1999, deserves
special attention.

Principle 1. Maximum disclosure

The principle of maximum disclosure establishes the presumption that all information held by
public bodies should be subject to disclosure and this presumption may be overcome only in
very limited circumstances. The overriding goal of legislation should be to implement maximum
disclosure in practice. Public bodies have an obligation to disclose information and each member
of the public has a corresponding right to receive information. As defined, “information” includes
all records held by the public body regardless of the form in which the information is stored, its
source or the date of production. For the purposes of disclosure of information, the definition
“public body” should include all branches and levels of government including local government,
elected bodies, bodies which operate under the statutory mandate, nationalized industries
and public corporations, non-departmental bodies and quasi non-governmental organizations,
judicial bodies and private bodies which carry out public functions (such as maintaining roads or
operating rail lines).

Principle 2. Obligation to publish

Freedom of information implies not only that public bodies accede to requests for information
but also that they publish and disseminate widely documents of significant public interest.
Public bodies should as a minimum, be under an obligation to publish the following category of
information:

1. Operational information on how the public body functions, including costs, objectives,
auditing accounts, standards, achievements and so on;

2. Information on any requests, complaints or other direct actions which members or the
public may take in relation to the public body;

3. Guidance on processes by which members of the public may provide input into major
policy or legislative proposals;

4. The types of information which the body holds and the form in which this information
is held;

5. The content of any decision or policy affecting the public, along with reasons for the
decision and background material of importance in framing the decision.

? Claude Reyes and others vs. Chile, October 11, 2006 Inter-American Court
10 www.Article 19.org
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Principle 3. Promotion of open government

In democratic countries, public agencies should actively support the reinforcement of transparent
governance. The law should make a provision for public education and the dissemination of
information regarding the right to access of information. The law should provide for a number of
mechanisms to address the problems of culture of secrecy within government.

Principle 4. Limited scope of exceptions

All individual requests for information from public bodies should be met unless the agency can
show that the information falls within the scope of the limited regime of exceptions.

Principle 5. Processes to facilitate access

Requests for information should be processed rapidly and fairly and an independent review of
any refusals should be available for everybody. The law should provide for an individual right
of appeal to an independent administrative body from a refusal by a public body to disclose
information. This may either be an existing body or one specially established for this purpose.

Principle 6. Costs

The cost of gaining of access to public information held by public bodies should not be so high
as to deter potential applicants.

Principle 7. Open meetings

Meetings of public bodies should be open to the public. Freedom of information includes the
public’s right to know what the government is doing on its behalf and to participate in decision-
making process. Freedom of information legislation should therefore establish a presumption
that all meetings of governing bodes are open to public.

Principle 8. Disclosure takes precedents

Laws that are inconsistent with the principle of maximum disclosure should be amended or
repealed. The law on freedom of information should require that other legislation be interpreted
as far as possible, in a manner consistent with its provision. The regime of exceptions provided
for in the freedom of information law should be comprehensive and other laws should not be
permitted to extend it.

Principle 9. Protection for whistleblowers

Individuals who release information on wrongdoing should be protected from any legal,
administrative or employment related sanctions.

The interested person requesting public information does not have to specify the reason for
requesting the information concerned;

The principles were elaborated by Article 19 with a view to establishing freedom of information
standard, so that it was possible to identify whether domestic legislation comply with the
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recognized principles. The principles are standards recognized at the international level and
their introduction in domestic legislation is of a vital importance.

FREEDOM OF INFORMATION AT NATIONAL LEVEL

The freedom of information and transparency of public agencies were initially recognized by the
1995 Constitution of Georgia.

Article 24 of the Constitution:

“Everyone has the right to freely receive and impart information, to express and impart his/
her opinion orally, in writing or by other means.”

Article 41 of the Constitution:

“Every citizen of Georgia shall have the right to become acquainted in accordance with a
procedure prescribed by law, with the information about him/her stored in state institutions as
well as official documents exiting there unless they contain state, professional or commercial
secret.”

Moreover, in its judgment of June 15, 2005 in regard to the case “The Georgian Young Lawyers’
Association and Rusudan Tabatadze vs. The Parliament of Georgia” the Constitutional Court
made progressive explanations about freedom of information restrictions. The Court ruled that
the restriction of freedom of information by state authorities should be subject to individual
scrutiny in each specific case. The judgment provides: “Article 10 of the European Convention of
Human Rights protects acquiring, processing and dissemination of public information. According
to the Article, the person is entitled to receive ideas and data from the generally available sources,
without state interference. The Constitution of Georgia contains more guarantees of freedom
of information and imposes not only the negative obligation not to deter persons in receiving
public information, but also the positive obligation —to impart public information stored in public
agencies. The Constitution of Georgia imposes restrictions only in case the requested information
contains the state, professional and commercial secret. ”

Above mentioned citations provide for pluralistic democracy. Ensuring these constitutional
rights, the freedom of information chapter of the General Administrative Code was adopted
on June 25%, 1999, As a result: All official documents — e.g. charts, models, plans, diagrams,
photographs, electronic information, and video and audio records - that is, information held
by a public agency or received, processed, created, or sent by a public agency or a public
servant in connection with official activities, became public.

The freedom of information legislation sets the following standards:

e  Public information is open, unless otherwise prescribed by the law;

e Any interested person may receive information immediately, or in exceptional cases
envisaged by law, within no more than 10 days if responding to a request for public
information requires:

(a) the acquisition of information from its subdivision that operates in another area, or
from another public agency, or processing of such information,

(b) theacquisitionand processing of separate and large documents that are notinterrelated,
or

" The General Administrative Code of Georgia, article 2, paragraph 1,(1)
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(c) consultation with its subdivision that operates in another area, or with another public
agency.

e Aninterested person requesting public information does not have to specify the reason
for requesting the information concerned;

e Sessions conducted by corporate public agencies must be transparent, unless otherwise
prescribed by law;

e Everyone shall have access to information concerning the environment, hazards to
health and life, fundamental principles and the objectives of a public agency, etc.

The Georgian legislation allows information to be restricted only when the information relates
to private, professional, commercial or state secrets; when prescribed by law; or when the
information is protected by executive privilege.'?

“Article 19 —the global campaign for free expression” states in its report “The Status of Freedom
of Information in Armenia, Azerbaijan and Georgia” that Georgia is a leader in the South
Caucasus in regard to the implementation of freedom of information: Georgia was a country
which established leading standards in the south Caucasus. In 1999, it was the first to adopt
quite a progressive freedom of information act.”*

PROBLEMS WITH REGARD TO INTRODUCING FREEDOM OF INFORMATION LEGISLATION
Legislative gaps

There are certain legislative gaps with regard to freedom of information, among which some
persisted even during the adoption of the General Administrative Code, while others have
emerged later or appeared as a result of deficient practices.

a) “The law on State Secrets is one of the most serious inhibiting factors of freedom of
information. International experts do not regard it positively. They presume that after adoption
of freedom of information legislation, the applicable law on State Secret is a step backwards:
“With its structure and context, the law on State Secrets resembles the Russia law of 1993 on
state secrets. State officials are granted nearly unrestricted rights to consider information as
military, economic, scientific, foreign relations, and insurance aspects, as well as justice and
state order.” - Report of “Article 19”.

The conclusion is especially true when we consider how the General Administrative Code and
its freedom of information chapter entered into force on January 1, 2000 while the law on
State Secrets was not even slightly amended. Indeed, even though the freedom of information
law was adopted, the quality and standard of classifying information has not changed in the
country. According to the international standards, any restriction on the freedom of information
should be an exception: “It should be formulated clearly and narrowly and should meet the test
of ‘damage’ and ‘public interest’. In other words, the potential damage in releasing information
should outweigh the public interest in receiving the information.”

12 According to the General Administrative Code of Georgia, Article 29 “Names of the public servants (except for political
officials) participating in the preparation of a decision by an official shall be protected from disclosure by means of the
executive privilege”

3 The report on freedom of information condition in “Armenia, Azerbaijan and Georgia;” Global campaign for free ex-
pression 15/04/2005
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According to the amendment introduced on June 15, 2005 the acts of the Ministry of Justice
and the Ministry of Finance were added to the list of the state secrets. The legal expert Levan
Alapishvili stated when the norm was still a draft: “Article 7, paragraphs 1 and 4 of the Law on
State Secrets and the Law on Investigative Activities, provide the spheres and types of activities
relating to state secrets (or which might be considered as such) or the legislation, provides the
guidelines by which specific agencies may implement activities and protect state secrets. This
draft, is open to excessive subjectivity and might lead to unjust decisions, clearly contravenes
democratic principles. If the draft is adopted, the acts adopted by mentioned public agencies
might concern other persons and their rights. Thus, someone could be deprived of information
restricting his/her right.**”

b) On June 24, 2005, amendments were introduced to the General Administrative Code.
According to these amendments, it is now compalsory to issue individual administrative acts in
writing only if required by the interested party or if someone’s legitimate interest is restricted.

Before introducing amendments, it was possible to issue oral acts only if a delay would cause
a specific damage. Issuing individual administrative acts in oral form must be limited in order
to restrict number of individual decisions and their legal consequences. It is important that the
number of acts not terminated or appealed before their execution should be restricted as much
as possible.

Another legal expert Tinatin Khidasheli made the following comments about these amendments:
“It would be highly desirable if the legislator requested to register all orally issued acts in written
form despite the demand of the interested party at that moment. Such an approach is an
important requisite for legal order in any country. Moreover, both the applicable and suggested
versions provide that an act shall be issued in writing if an administrative act “restricts legal rights
and the interests of a person.” However, the obligation is not applied when issuing empowering
administrative act which may become a way of concealing from the public those oral acts issued
by officials with conflicts of interest, nepotism or favoritism. We thus deem it necessary to make
it obligatory that all acts be issued in written.”*

c) The issue of liability of those violating Chapter Ill of the General Administrative Code is
problematic. Though the Chapter Il obliges public servants to make public information easily
accessible and specifies the types and terms of releasing information, it did not provide for any
sanctions for failure to do so. Therefore, violations of Chapter Il of the General Administrative
Code do not lead to legal responsibility; correspondingly legal guarantees of protecting
freedom of information are weak in Georgia. It would be correct to introduce amendments
to the Administrative Code of Offences and consider violation of Chapter Ill of the General
Administrative Code as an administrative offence.

d) The Law on “the Structure, Authority and Rules of Activity of the Georgian Government”
adopted on February 11, 2004 contradicts the Freedom of Information principles. Article 32 of
the General Administrative Code provides: “Sessions conducted by corporate public agencies
must be transparent.” The government is a corporate public agency,’ thus it is obligated to
conduct sessions transparently, unless it discusses state, commercial and private secrets.

4 evan Alapishvili —Expert opinion on the draft of amendments to the law on State Secrets

15 The report of the public defender of Georgian on human rights’ protection situation in Georgia in 2004 —pg.60. See on
official web-page of the Georgian Public Defender. www.ombudsman.ge

16 “Corporate public agency” means a public agency that incorporates a governing or advisory board consisting of more
than one person, and in which decisions are jointly made or prepared by more than one person. Article 27, paragraph
b) of the General Administrative Code.
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“....The abovementioned means that, aside from exceptional cases, a session should be open and
available to anyone willing to attend, and publicity means the proceedings, minutes and other
resolutions adopted at such sessions will be made public. A corporate public agency is bound
to facilitate realization of the principles of openness and publicity of sessions. Some corporate
public agencies, the specific character of whose activities is the review and resolution of the
issues related to defense and security of the country and the fight against crime, do not have the
right to classify all their activities as secret, in our case, to declare their meetings automatically
closed without a legitimate reason or, without instruction. The public agencies should necessarily
take into consideration that the grounds for closing a session are the same for all corporate
public agencies and are limited only to the cases defined by law.”*”

Therefore the law sets the direct requirement with regard to publicity, however the principle
is not reflected in the law on “the Structure, Authority and Rules of Activity of the Georgian
Government” adopted on February 11, 2004. According to the law, the government sessions
are generally closed.

e) Protection of personal data remains a problematic issue. According to paragraph h), Article
27 of the General Administrative Code: “personal data” means public information that allows
identification of a person. No public agency shall disclose information constituting personal
secrets, without the consent of the subject. The Constitution stipulates: “Information existing
in official papers connected with health, finances or other private matters of an individual are
not available to other individuals without the prior consent of the affected individual, except
in cases determined by law, when it is necessary for the state and public security, protection of
health, rights and freedoms of others. ”*#

The General Administrative Code of Georgia reflected the provision of the Constitution in a
following way: “The question of whether particular information constitutes a personal secret or
not shall be decided by the information subject, except as otherwise prescribed by the law.”*°

Arkadi Paruniani, a former judge of the Thilisi Appeal Court, interprets the norm in the following
way: “Even though the information subject makes decision on considering personal information
as private secret, the decision does not include the necessity of applying beforehand. It is
incorrect to presume that if a person is informed by the state agency about the release of public
information absent his or her request, the personal data is consequently open.”?

Article 41 of the Constitution acknowledges that the information existing in official papers
pertaining to individual’s health, finances or other private matters, shall not be accessible to
anyone without the consent of the individual in question, except in the cases determined by
law. Moreover, according to paragraph 2, Article 37 of the General Administrative Code: when
seeking to obtain personal data of another person or commercial secret, the applicant shall also
submit a written consent of the information subject. Therefore the requirement is not linked
with whether personal information is a private secret or not, and except for the case established
by law, any information kept in official documents that allows identification of a person, should
be protected.

17 The Guide to Freedom of Information — Zurab Adeishvili, Amanda Frost, Levan Ramishvili, Natia Tskepladze, Dimitri
Kitoshvili, Lasha Tugushi, Nona Tsotsoria, Gia Getsadze, Maia Kopaleishvili.

18 Article 41, paragraph 2 of the Constitution of Georgia
1 The General Administrative Code of Georgia, Article 27

20 Assistance to implantation of the principles envisaged by the General Administrative Code-Publication of the UN As-
sociation, 2005
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f) Introduction of dues for copying information appeared problematic. According to the principle,
Article 38 of the General Administrative Code provides: “No fees shall be charged for distributing
public information, except for copying costs.”

On May 13, 2005 the Parliament adopted a law on “Levies for Copying Public Information.” The
Georgian Administrative Code initially envisaged reimbursements for copying costs, however it
was an optional protocol and there was a dissimilar practice. The adopted law aimed to establish
the unified mechanism of payment. The Law provides “the fee for copying public information
is an obligatory payment in the budget of Georgia. It should be paid by an interested person
for copying public information by the respective agency.” The law also identifies the place and
the rules of paying the fee: “the copying costs should be played in the cash desk of a public
agency.” The requested information is released only upon submitting a cashier’s check.

The order #328 of December 31, 1999 on “functioning of the cash desk,” issued by the President
of the National Bank stipulates the rules of organizing and managing the cash desk. According
to the order: “Cash is received only through money orders. A person who pays money should
receive the other side of the cash order verified by signatures of a chief accountant and a cashier,
part of receipt with half of circular seal of an agency.” According to Article first of the order,
until funds received in cash are transferred to the state budget: “Persons who are subject to
regulation under the provision are obligated to pay received money on their bank account at the
end of the working day.” As for transfer of money on the account of the state budget, according
to the order #331 (2004) of the Ministry of Finance on “the rules to transfer income generated
by the agencies that are funded from the central budget ... the organizations should submit tax
orders for the funds that are on the account of operational department of the regional treasury
service no later than the tenths of each months in order to pay the taxes due, and the rest of
funds they should direct to the account of non-tax incomes of the central budget.”

Though at first sight the procedures are clear, receiving of copying fee by public agencies still
prove problematic. Some of them do not receive the fee at all for that reason.

In order to identify the problems, GYLA carried out questioning with the involvement of 48
public bodies. The results demonstrated the lack of uniform practice. Part of the public agencies
think that receiving of the fee on copying of information is problematic, while others hold the
position that the law on the “tax for copying of public information” specifies all the issues and
therefore no additional regulations are needed.

A number of public agencies stated that they do not require a fee for copying public information.*
It is a violation since Article 8 of the law on the Tax for Copying of Public Information specifies
that: “The requested public information is issued after the interested person submits the check
verifying payment of the copying fee.”

The National Agency of Public Register represents a special case. According to information
submitted by the agency, the rules and conditions for releasing public information, amount of
fee and the mechanisms of payment are regulated by “the Georgian Law on the fee imposed
for the service rendered by the National Agency of Public Register” and “the Law on the Tax for
Copying Public Information.” When reviewing the practice we identified that the laws regulate
the rules and conditions for paying the tax differently. Article 7 of the Law on fee imposed for the
service rendered by the National Agency of Public Register “: “Payment by cash is carried out

21 The Ministry of Interior, Local executive agency of Gldani-Nadzaladevi local municipality (Gamgeoba), Didube-Chu-
gureti Gamgeoba; Gamgeoba of the Didgori region
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in national currency in banks and the receipt of the established form should be issued.” The
provision is contradictory to the special law on fee collection for copying.

As for the agencies that have adopted the act, out of 48 agencies which sent answers to us, only
10 possessed the act regulating the issue to receive the copying fee.

- The majority of the acts provide that copying fee should be paid to a cash desk, while afterwards
the amount is transferred on the account in the budget;

- In certain cases, there is a complicated mechanism for paying tax, when before paying a tax it
is necessary to pass through a number of directions and permission procedures;?

- Some acts allow the applicant not only to pay tax to a cash desk, but also to complete a money
transfer.” The cases contradict the legislative requirements, since the law definitely obliges the
interested persons to pay the copying fee to a cash desk, which is a guarantee that a citizen
should not be entitled to pay more than the amount envisaged by law.

The practice revealed problems, the elimination of which might have mitigated significantly
citizens’” access to public information, as well as activities of public agents.

Therefore, the following problems were identified with regard to paying the copying fee of public
information:

- Complexity of procedures in public agencies;
- lIrrational application by human resources;

- Lack of legal payment mechanisms for citizens living in other regions or communities
when requesting public information;

- Nonuniform principles of paying copying fee in public agencies.

Violations

Apart from legislative gaps, we often witnessed violations of Chapter Ill of the General
Administrative Code by the administrative agencies. They mainly concealed public information
or issued unsubstantiated denial of the release of public information or completely ignored
requirements of Freedom of Information Chapter. Some examples include:

a) Establishing private funds is one of the attempt to conceal public information. In 2004,
the government established the “Georgian Army Development Fund” and “the Fund for the
Development of Law Enforcement Agencies.” According to the norms of the Civil Code, both
funds were legal entities of private law. Both funds were established by state agencies (Ministries,
the General Prosecutor’s Office) and served the public interests (development of military
forces, implementation of military cooperation in accordance with an international agreement,
assistance in the preparation of the military cadre. In exceptional cases, in their capacity,
rendering aid to various state structural units and so on.) Considering their public character,
they should comply with freedom of information requirements; however GYLA only managed to
acquire the Charters of the Funds after resorting to court decisions. Other information turned to
be confidential motivating with private nature of the legal establishment.

22 For example, FOI officer of the Ministry of Justice should apply to the central accounting office of the economic depart-
ment by a letter; afterwards the economic department should receive the tax in cash and not after than three working
days, take money in the National Bank. The Chamber of Control also encounters the necessity of such application.

2 The National Bank, The Chancellery of Georgia
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It is illegitimate to keep confidential activities of the mentioned funds, since for the purposes
of the Chapter Ill of the General Administrative Code, clause a) article 27 of the Code provides
the concept of the public agency, according to which “Public agency” means an administrative
agency, or an legal entity of Private Law funded by the State or local government budget, but
only within the scope of such funding”. On its turn, administrative agencies are all state or local
self-governmental or governmental agencies, legal entities of public law and any other entities
that fulfil public —legal authority according to the legislation. Considering the given definition of
the administrative agency, in some cases the legal entity of private law should be considered as a
public agency and therefore subject to the regulation of Chapter Ill of the General Administrative
Code. The expert Lali Lazarashvili states,?* “Any legal entity of private law that enjoys public
legal authority is an administrative agency and correspondingly a public organ. All the principles
envisaged by the Chapter lll of the General Administrative Code with regard to freedom of
information, including legislative restrictions, apply to such legal entities. In the case concerned
it is important that the legal entity of private law fulfils public legal relationships or meets public
objective.? For example, the Cassation Chamber of Administrative Cases of the Supreme Court
of Georgia explained that despite its legal form- the union, “the Georgian Electricity Wholesale
Market” has all the characteristics of the administrative organ. It is an “other agency” indicated
in clause a) Article 2 of the General Administrative Code that pursuant to the Energy Legislation
fulfils public-legal relationships and therefore is an administrative agency.”

The principles elaborated by the aforementioned “Article 19” uphold the same idea. Its first
principle of maximal disclosure provides that quasi non-governmental organizations that carry
out public functions are administrative agencies and therefore their activities should be open
and transparent.

b) Practice revealed that one of the ways to conceal information by public agencies is to deny
the release of public information with the explanation that the agency does not possess it.
Applications submitted by the Georgian Young Lawyers’ Association on November 16, 2006 #4-
1292 and January 12, 2006 #1-26 are examples thereof. The response of the Chancellery “do
not possess information” means that the Chancellery is unaware which activities were funded
from the Government’s Reserve Fund by

1. GEL 40,000 allocated by the decree #133 of the Georgian Government (2005)
2. GEL 84,000 allocated by the decree #362 of the Georgian Government (2005)

3. GEL 8,200,000 allotted to the Ministry of Interior by the Government order #361
(2005)

4. GEL9,800,000 allotted to the Ministry of Interior by the Government order #482

GYLA had to send two requests to identify that the Georgian Government spent GEL 18,124,000
from the state budget in a very short period of time without knowing the reason and having
purpose.

Obviously, such actions of the Chancellery of the Government of Georgia with regard to the
publicity of information constitute violations of our rights granted by articles 37, 38 and 40 of
the General Administrative Code of Georgia.

2 Assistance to introducing of the procedures of the General Administrative Code in public agencies- Publication of the
UN Association, 2005

357, Adeishvili, G. Vitner, D Kitoshvili — The General Administrative Code of Georgia —comments, 2002
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More importantly it has violated the budgetary system regulations as well. According to the
law, any state agency that asks allotting of money from the Reserve Fund of the Georgian
Government in its application should “specify the amount and purpose of the necessary sum.”
It is of a significant importance since according to Article 2 of the law on “Budgetary System of
Georgia” sums from the President’s and Government’s Reserve Funds are allotted: “according
to the scope and conditions envisaged by the annual budgetary law.” Finally, paragraph 4, Article
39 of the Law on Budget of Georgia 2005 specifies what kind of state events should have been
funded by the Government’s Reserve Fund.

Considering above we have a legal ground to state that the Chancellery of Government might
have possessed the applications submitted by the spending agency that should have specified the
reason of requesting the funds. Therefore we should have received all the respective documents
within the rights ensured by the Constitution and the Law.

c) We encountered the same practice with regard to the government orders #474 and #545,
according to which 15,100,000 GEL was allotted to the Ministry of Interior from the Government’s
Reserve Fund. It was especially difficult to acquire information on the spending of the sum. To
be more specific, GYLA's five applications for public information and three complaints appeared
insufficient for receiving information that “should be available for everyone.”

Frequently, freedom of information requirements are entirely ignored. For example:

a) There are some fields kept totally confidential to public. These are mainly law enforcement
agencies, in particular the Ministry of Defense. Retrieval of this information from the agency
requires great endeavors. GYLA’s “most interesting practice” is also linked to them.? On February
6,2007, we have applied with a freedom of information request to the Ministry of Defense officer.
However, in response to our letter we received our letter back, packed in a Ministry of Defense
envelope. The representative of the Ministry, Mrs. Aine Adeishvili had a simple explanation. She
mentioned that she was not the person responsible for the disclosure of public information and
therefore it was not her duty to fulfill the obligation. It is noteworthy that no matter whether
specific person is responsible on release of public information, still all public agencies should
disclose requested public information by observance of the established rules and terms. In case
of denial, they must justify it sufficiently.

b) In his report of the second half of 2006 Sozar Subari — the Ombudsman, discusses the similar
issue: “The journalists of all the regions mention unanimously that acquiring of public information
is complicated. Often the state authorities create artificial barriers in releasing of public
information. It is especially revealed in regard to the incidents that take place in the regions. It is
very difficult to receive information or comment on information from the high officials. Often the
Chancellery does not take the application on releasing of public information and bring the absurd
reasons thereto. For example, with a view to checking information obtained by us the employee
of Public Defender’s Office together with a journalist visited Gori executive body of local authority,
where the head of the Chancellery refused to register submitted application. The reason thereto
was a headache: “I have a headache, do not disturb me, | can not register the application
now.” Moreover the head of the Chancellery of Gori executive agency of local authority had a
preliminary worked out form, stating that the requested information is not kept in the regional
administration. Even though the General Administrative Code of Georgia is a guarantee for
releasing information, it is either not applied sometimes, or is applied ineffectively.”

26 GYLA application of release of information, #-04/38-07, 06/02/07
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c) Number of facts were revealed in regard to violating freedom of information requirements in
September 2006. On September 28, 2006 on the International Right to Know Day the Georgian
Young Lawyers’ Association carried out questioning?’ and revealed the “the most strange and
absurd reply on the request of information from the public agency”. The following responce
became the winner in the nomination: “In response to freedom of information application,
the head of Guria regional department of Labor, Health and Social Protection invalidated the
order of the Minister of Labor, Health and Social Protection.”

Media representatives also mention violation of the rules to receive public information
(conducted by the British organization Article 19).2

WAS DISCLOSURE OF PUBLIC INFORMATION REJECTED ILLEGALLY?

No -35%

Yes — 60%

Did not apply — 5%

English experts are of the same opinion: “For complications in regard to introducing freedom
of information act, for the Soviet style to keep in secret legislation on state secret, the high
officials resist the disclosure of public information. they manipulate the information and in
special cases even disseminate false information.”2

OBSERVANCE AND CONTROL OVER FREEDOM OF INFORMATION

The fundamental human rights require a strong mechanism of monitoring and protection. Below
we will discuss the issue of presence and absence of such means as well as their effectiveness.

Control of Freedom of Information by the President and the Parliament

According to Article 49 of the General Administrative Code of Georgia, annually on December 10
a public agency shall report to the Parliament and President of Georgia.

Which agencies must report on December 10?

According to Article 49 of the General Administrative Code of Georgia, all public agencies should
submit the reports. It means that

e all state and local government and self-government agencies;

?’ The results are available on GYLA web-page www.gyla.ge
8 Data of the British organization “Article 19” in regard to freedom of information in Georgia.

2 “Lock and a Key” — freedom of information and media in Azerbaijan, Armenia and Georgia — Article 19, 2005
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e legal entities of public law (except of political and religious unions)
e any other agencies, that implement legal authority pursuant to the legislation;

e |egal entities of public law funded from the state and local budget should report before
the president and the parliament.

Considering above, hundreds of reports should have been filed by December 10 to the President
and the Parliament However in 2006, only 83 reports were submitted to the President of
Georgia, while 90 -- to the Parliament of Georgia. The number has decreased again compared
to 2002-2003. Positive trends, however, are also noticeable. In previous years, the reports have
been submitted only to the President. For example: in 2005, 124 reports were submitted to the
President and 6 to the parliament. In 2006 though the number of the reports decreased, nearly
all of them were also submitted to the Parliament of Georgia.

Year 2006

President

Parliament Year 2005
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51% of the reports were submitted by state agencies based in Thilisi, while 49% were submitted

from the regions.

Submitted reports according to the territorial units

SUBMITTED REPORTS ACCORDING TO DIFFERENT STRUCTURES

Other

Courts
Local Authorities

Envoys

Structural Units

Central
Authorities

15 20 25 30

10

o
w

It is noteworthy that in 2005, only three courts reported to the President, while none of them
reported before the Parliament. In 2006, 14 courts reported to the President and 16 to the

Parliament.
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As far as the state Ministers are concerned, only the State Minister for the reforms’ coordination
reported to both the President and the Parliament.

On December 10, 2006, 12 out of 13 Ministries submitted reports to the Parliament and the
President. Ministry of Interior was still one of disobedient’s.

What is the function of the reports and what should be indicated therein?

According to Article 49 of the General Administrative Code of Georgia, a public agency shall
report to the Parliament and the President of Georgia regarding:

(a) the number of requests to provide or modify public information provided to the agency and
the number of decisions,

(b) the number of decisions complying with or denying requests, the names of the public
servants rendering those decisions;

(c) the decisions of corporate public agencies to close their sessions and the number of the
decisions;

(d) the public databases and the collection, processing, storage, and furnishing of personal data
by public agencies,

(e) the number of violations of this Code by public servants and the imposition of disciplinary
penalties upon officials,

(f) the legislative acts that served as grounds for denying access to public information or closing
a session of a corporate public agency,

(g) appeals from the decisions to deny access to public information, and

(h) expensesrelating to the processing and release of information and appeals from the decision
to deny access to information or to close a session of a corporate public agency, including
the payments made to adverse party.

From the submitted 95 reports, the majority do not meet the requirements of Article 49 of
the General Administrative Code. However, in comparison to the previous year, the reports
submitted were more informative and more closely met the objectives of Article 49.

The majority of qualifing reports are mainly submitted by the central agencies, for example:
1. The Parliament of Georgia;

The Ministry of Finance of Georgia;

The Ministry of Refugees and Accommodation;

The Ministry of Education and Science;

The Ministry of Economic Development;

The Administration of the Georgian president;

The General prosecutors’ office of Georgia;

The Supreme Court of Georgia;

The National Bank of Georgia;

10. The National Communication Regulation Commission.

©o NV A WN

I.  The majority of reports contain serious gaps.

Some reports meet none of the requirements set by the law. For instance, the report filed by the
Ministry of Culture is too general. It says: “when necessary, the applicants received consultations,
moreover, within their competence public servants released requested public information by
hot-line and private applications”.
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It is noteworthy that Article 49 of the General Administrative Code sets an obligation to submit
data on the release of public information and does not allow the submission of merely general
information. Therefore, the report is unsatisfactory.

Il. Frequently, the reports do not reflect reality. For example in the reports of 2006 we did not
see the following cases

= GYLA (#c-05/12-06, July 17, 2006) vs. the Ministry of Interior;

=  GYLA (#c-05/38-06, December 20, 2006) vs. the Ministry of Interior;

= GYLA (#c-05/37-06, December 7, 2006) vs. the Central Election Commission;

= QOthers.

Discussion of the reports identified that some public agencies do not understand the content
of Article 49 of the General Administrative Code. For example, as we discovered through
correspondence® the State Procurement Agency considers that the report required by the
General Administrative Code and the annual report of the agency are similar. To be more
specific, on our request to submit copies of the reports filed to the President and the Parliament
on December 10, the Agency informed3 that it sends the agency’s activity reports to the
President annually and they are available on the web-page as well.

The dynamics of submitting reports on December 10 by public agencies

During the first year of enacting the Code (2000), 26 reports were submitted in all. In 2001, the
number of reports had increased significantly (116 reports). NGOs’ attention on the issues, as
well as the presidential order of March 15, 2001 on “some first level anti-corruption activities,”
where great attention was paid on freedom of information issues, might be the reason thereto.
We regret that in 2002-2003 the amount of the reports decreased significantly.

SUBMITTED REPORTS ACCORDING TO YEARS
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Year 2000 Year 2001 Year 2002 Year 2003 Year 2004 Year 2005 Year 2006

3 The letter of the State Procurement Agency of January 15, 2007, the letter ##2/5-0095
31 The letter of the State Procurement Agency of January 15, 2007, the letter ##2/5-0095
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Since enactment of the General Administrative Code the public agencies submitted reports to
the Parliament and the President seven times and the highest we have reached in 2005 (124
reports). However, the number should be thousands.

In 2006, the number decreased again, yet no responsibility was imposed either on public
agencies or public officials for the failure to submit the report.

The practice demonstrated that the obligation to file reports is ineffective to control the state
of affairs of freedom of information. Thus, additional legal guarantees should be established to
protect the rights and violation of article 49 should be considered as an administrative offence.

APPEALS AND THE ROLE OF THE JUDICIARY TOWARD FREEDOM OF INFORMATION

As we have seen, freedom of information mechanisms envisaged by law are weak and frequently
ignored. However, everyone is entitled to compensation for violations of his/her rights.

Georgian legislation recognizes two ways of appealing the denial of freedom of information

1) Appealing a case before high administrative agencies

An interested party may appeal the denial of an administrative agency —classification of public
information, creation of incorrect data, processing, etc. — as well as violation of terms and
procedure for releasing public information. The interested party may apply to the respective
state official or the agency which issued the disputable act.

However, appealing an administrative complaint in an administrative agency is just an alternative
mechanism. This mechanism, as legislation states, should be a quick, simple and effective way to
satisfy a claim; people should apply to courts only in exceptional cases.

Lately, positive trends have been noticeable with regard to discussing administrative complaints.
In the central agencies the complaints are discussed and sessions are carried out that is a positive
development. Their effectiveness however is low and still lots of problematic issues emerge.
Particularly, public agencies do their best to refrain from claim satisfaction and search for various
ways to avoid the process. GYLA administrative complaint against the freedom of information
officer of the Government Chancellery is a clear example thereto.

On December 7, 2006 we applied to the prime-minister and asked him to oblige the Government
Chancellery to release information about which they had failed to respond.3> On December 22,
2006, GYLA’s claim was satisfied at an oral hearing of the case and the requested information
was submitted. The case had an interesting finale; the order of the Minister #332 of December
26, 2006 on the “denial to satisfy the administrative complaint. ”

2) Appealing a case in a court

An interested party may apply directly to a court without submitting a complaint first to the
administrative agencies.

Since 2001, the Georgian Young Lawyers’ Association has analyzed the case law in response to
the freedom of information claims. It is clear that the Rose Revolution has had no positive impact
on the judiciary’s practice in this field, and that there is no difference among the monitoring
implemented in 2001-2003 and in 2004-2005.

32 Application on release of public information # c-04/365-06 October 12, 2006
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The following problems are topical:
e Terms for discussing freedom of information cases, often as long as 18 months;

e  Court judgments lack justification, thus clouding the reasons a claim was denied or
satisfied;

e Inviolability of certain public agencies.

I. Procedural Terms for Discussion of Freedom of Information Cases 3

Pursuant to Georgian legislation, the terms for discussing a case shall not exceed two months
under normal and five months under exceptional circumstances. Although the Administrative
Procedure Code envisages swift administrative proceedings, administrative proceedings
since 2004 have never been speedy when relating to freedom of information cases. Indeed,
proceedings may last for 10 - 18 months, while the main idea of ensuring freedom of information
is its timely submission.®*

“Information is an easily rotten product, useless and meaningless after time. The legislator
envisages maximally restricted terms for releasing information, and frequently applying to courts
is only the way to restore violated rights, rather than the tool for accessing information.” %

1. Inviolability in regard to some public agencies

Some public agencies are closed to public and inviolable in regard to freedom of information. It is
a result of incorrect interpretation of Article 3 of the General Administrative Code and rendering
of unjustified decisions from the side of courts.

Paragraphs 2 and 3 of Article 3 of the General Administrative Code provide:

1. This Code, except for Chapter 3, may not affect the activities of the following state
institutions:

(a) the Parliament of Georgia and supreme representative bodies of the Autonomous
Republics of Abkhazia and Adjara,

(b) the Advisory Board to the President of Georgia,
(c) the Public Defender of Georgia, and
(d) judicial institutions of Georgia.

2. This Code affects those activities of the institutions and officials provided in Paragraph 2
of this Article that are related to the performance of administrative functions.

33 Analysis of the Judiciary Practice on Freedom of Information (Part 1), prepared by the Georgian Young Lawyers’ As-
sociation- Giorgi Gabrielashvili, Elene Nizharadze

34 We would like to offer Nana Biginashvili’s, the journalist of the program “60 minutes,” words as an example: “in Janu-
ary 2004, | filed a complaint to the Gori Court. The court hearing was postponed 12 times. In June, the judge Gochitash-
vili, after violation of all the terms, sent the case to the Thilisi Appeals Court. | was looking for the case in the court for
12 months. At least | found out that the case was sent to the Supreme Court. 11 months passed and | could not find
anything. Still | am waiting for the court judgment. Therefor,e if you require certain information for operation materials
it is useless to wait for a court- Newspaper “Rezonansi”, November 9, 2005 #301-“Court sanctions are not enough for
acquiring public information: none of the criminals are punished”.

35 Analysis of the Court Practice (part Il) prepared by the Georgian Young Lawyers’ Association —Tamar Gurchiani



83

Therefore, the Code clearly indicates that the General Administrative Code affects on the
activities of the mentioned agencies when performing administrative functions, while
freedom of information chapter is applicable on all their activities. The Appeal Court made
quite a different interpretation: “application of the Code” indicated in Article 3.3 should be
interpreted as application of chapter Ill of the General Administrative Code, since according to
the content of the norm, Article 3.2 establishes imperatively that only article Ill affects activities
of the mentioned state agencies, while the limitation indicated in paragraph 3.3 restricts the
scope of the chapter Ill even more and is limited only to fulfillment of administrative function.”3®

We think it is disputable that under the term “application of the Code” the legislator implied the
Chapter I, it is also difficult to follow the sentence: “considering the content of the norm, Article
3.2 establishes imperatively that only article Ill affects activities of the mentioned state agencies,
while the limitation indicated in paragraph 3.3 restricts the scope of the chapter Ill even more
and is limited only to fulfillment of administrative function.”

Such an interpretation of the norm contradicts and undermines the principle of transparency,
constituting a gross violation of international standards. The Constitutional Court of Georgia
shared the opinion in its judgment of July 14, 2006 rendered on the case: “The Georgian Young
Lawyers’ Association and Rusudan Tabatadze vs. the Parliament of Georgia.” 1t identified the
cases of restricting freedom of information and ruled: “According to Article 3, paragraph 3 of
the General Administrative Code of Georgia the scope of the Code effects the activities of the
agencies and officials mentioned in paragraph 2 of the Article, that are related to fulfillment
of administrative function... If agencies mentioned in the Article of the General Administrative
Code fulfill administrative function other chapters, beside Chapter 3 also affect them. Therefore,
Chapter 3 of the Code applies to the agencies in all cases unless the Chapter itself restricts freedom
to release information. ” The Court also ruled that “The Constitution of Georgia imposes not
only the negative obligation not to deter persons in receiving public information, but also the
positive obligation —to impart information stored in public agencies.” Moreover, in each case of
classifying information “it is important to identify whether the requested information contains
the state, professional and commercial secret that might be restricted from disclosure according
to the Article 41 of the Constitution of Georgia.”

As regards the established practice, that we have previously discussed, the Constitutional Court
calls it “improper interpretation of the law or improper application of the law”.

We regret that the Constitutional Court judgments are introduced in practice quite difficultly.
For example, guided by paragraph 4, Article 3 of the General Administrative Code the president’s
administration refused to release information twice without disputing compliance of the
restriction with limitations established by the Constitution.

Therefore, the court practice with regard to freedom of information is scant and frequently
the decisions are not well reasoned. Moreover, for the extended procedures it is ineffective,
however lately positive trends are noticeable and we even meet some progressive decisions. We
hope that it will acquire permanent character.

36 T.G vs. Didube-Chugureti district court
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RECOMMENDATIONS

In order to create real guarantees to freedom of information in Georgia, the following
amendments need to be introduced:

It is important that the outdated law on “State Secrets” is amended by a more liberal
one that is consistent with international standards with regard to the state secret. All the
limitations should meet the test of “damage” and “public interest.” This means that the
exceptions should be formulated clearly and narrowly and should meet the limitation
test consisting of three parts: a) information should be related to legal objectives
envisaged by law; 2) disclosure of information should threaten and inflict substation
damage to the legal objective; 3) the potential damage in releasing information should
outweigh the public interest in receiving the information. Moreover, each case of
restriction should become the topic of discussion and each denial to release public
information should be adequately justified.

Amendments must be introduced to the Administrative Code of Offences of Georgia.
Violation of the Chapter Il of the General Administrative Code should be considered
as administrative offence and the offender should become liable on the omission.
Administrative liability must be introduced for failure to submit reports envisaged
by Article 49 of the General Administrative Code of Georgia. The Parliament and the
President of Georgia should become obliged to review reports submitted by public
agencies on December 10 and to publish the outcomes. Introduction of specific liability
for the violation will create additional guarantees to freedom of information.

Amendment should be introduced to paragraph 5, Article 12 of the Georgian Law on
“ the Structure, Authority and the Rule of Activity of the Government of Georgia”,
according to which: “generally, the government session is closed.” The norm must
become compatible with Article 32 of the General Administrative Code which provides
that: “the session conducted by any corporate public agency shall be open and
public”.

The protection of personal data is problematic, since the issue is left beyond the
legislative regulation. Only some articles of the General Administrative Code regulate
personal data and its protection. The issue should be defined more broadly and the law
on protection of personal data should be elaborated and adopted;

Considering legislation applicable for public agencies, the unified system of paying a
tax on copying of information, compatible with legislation should be introduced to
public agencies. One of the ways to solve the problem would be adoption of inter-
organizational act, that will detail the requirements of the General Administrative Code
of Georgia, the law of Georgia on “the tax for copying public information,” the provision
on “functioning of the cash-desk” approved by the President of the National Bank on
December 31, 1999, the guidelines of accounting of the budgetary organizations and
legal entities of public law and other legislative acts.

Amendments should be introduced to the law on “the tax for copying publicinformation”
and a certain limit should be established (considering the amount of pages or the
sum) in the frames of which public agency should become obliged to release public
information free of charge. Beyond the limit, the citizen should pay a tax established by
law.
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