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Sesavali

evropuli konvencia

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konven-
cia warmoadgens erT-erT im umniSvnelovanes saerTaSoriso aqts, romelic
icavs adamianis fundamentur uflebebsa da Tavisuflebebs da amave dros gan-
sazRvravs uflebebisa da Tavisuflebebis uzrunvelyofis efeqtur meqanizms
adamianis uflebaTa evropuli sasamarTlos saxiT. evropul konvencias xeli
moewera 1950 wlis 4 noembers q. romSi evropis sabWos wevri 15 saxelmwifos mier
da ZalaSi Sevida 1953 wlis 3 seqtembers. Tavis mxriv konvencia gamoirCeva da
uprecedentoa ramodenime faqtoris gamo:

1. evropulma konvenciam erT-erTma pirvelma moaxdina adamianis uflebebze
zogadi idealebis transformireba konkretul samarTlebriv sistemaSi;

2. konvencia samarTlebriv valdebulebas akisrebs xelSemkvrel saxelmwi-
foebs, TavianTi iurisdiqciebis farglebSi uzrunvelyon im uflebaTa da
TavisuflebaTa ganxorcieleba, romlebic warmodgenilia konvenciaSi;

3. yvelaze umniSvnelovanesi faqtori, rac evropul konvencias gamoarCevs
sxva analogiuri saerTaSoriso aqtebisagan, es aris adamianis uflebebisa
da Tavisuflebebis dacvis meqanizmi, evropuli sasamarTlo, romelic mo-
wodebulia, ganixilos saxelmwifoTaSorisi da individualuri ganacxadebi
konvenciiTa da TandarTuli oqmebiT gansazRvrul uflebebTan da Tavisu-
flebebTan mimarTebiT.

4. evropuli konvenciis 46-e muxlis Sesabamisad, saxelmwifoebi kisruloben
samarTlebriv valdebulebas, raTa aRasrulon evropuli sasamarTlos sab-
oloo gadawyvetilebebi nebismier saqmeze, romlis mxareebic isini arian.

saqarTvelom konvencias xeli moawera 1999 wlis 27 aprils. konvencia qvey-
nisaTvis ZalaSi Sevida mas Semdgom, rac saqarTvelos parlamentma moaxdina
misi ratificireba 1999 wlis 20 maiss. swored am dRis Semdgom Cadenil dar-
RvevebTan mimarTebiT ekisreba saqarTvelos saxelmwifos samarTlebrivi pa-
suxismgebloba.

wignis daniSnuleba

winamdebare wignis uwinares daniSnulebas warmoadgens, gaacnos qveynis
xelisuflebis organoebis yvela Stos (sakanonmdeblo, aRmasrulebeli da sasa-
marTlo) warmomadgenlebs, moqmed advokatebsa da iuristebs adamianis ufle-
baTa evropuli sasamarTlos praqtika, midgomebi da precedentuli samarTa-
li konvenciis muxlebTan dakavSirebiT.

saqarTvelos konstituciis me-6 muxlis muxlis me-2 punqtisa da saqarTve-
los kanonis normatiuli aqtebis Sesaxeb me-19 muxlis Tanaxmad, saerTaSoriso
xelSekrulebas (rogoradac gvevlineba adamianis uflebaTa evropuli konven-
cia) saqarTvelos samarTlebriv sistemaSi konstituciisa da konstituciuri
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kanonebis Semdeg gaaCnia upiratesi iuridiuli Zala organul Tu mimdinare
kanonebTan mimarTebiT. amitomac xelisuflebis organoebma aucileblad unda
gamoiyenon saerTaSoriso xelSekruleba da xelSekrulebiT dadgenili stan-
dartebi im urTierTobaTa regulirebisas, romelsac Sida kanonmdebloba ver,
an arajerovnad aregulirebs. magram ismis kiTxva, ra gziT aris SesaZlebeli
xsenebuli standartebis dadgena, rogor unda gaxdes CvenTvis cnobili, Tu ra
saxis pozitiur Tu negatiur valdebulebebs akisrebs konvencia xelSemkvrel
saxelmwifoebs, rogoria evropuli sazogadoebisa Tu saerTaSoriso uwyebeb-
is, kerZod, evropis sasamarTlos midgoma am Tu uflebisa Tu Tavisuflebis
ganxorcielebasTan dakavSirebiT? konvencia xom mxolod e.w. @mSral teqsts~
moicavs, romelic mravalnairad SeiZleba aRqmul iqnes sxvadasxva xelSemkvre-
li saxelmwifoebis mier?1 swored aRniSnuli sakiTxis regulirebaSi TamaSobs
gadamwyvet rols adamianis uflebaTa evropuli sasamarTlos mier dadgenili
precedentuli samarTali, romelic ganmartavs konvenciiT daculi uflebeb-
isa da Tavisuflebebis qveteqstsa da moqmedebis farglebs, saxelmwifos mima-
rT dakisrebul pozitiur da negatiur valdebulebebs dRevandel realo-
basTan mimarTebiT. strasburgis sasamarTlos precedentuli samarTali
yovelTvis erTnairi ar iyo da verc iqneba, gamomdinare TviT evropuli kon-
venciis @sicocxlisunarianobis principidan~. anu saxelmwifo xelisuflebis
mier ganxorcielebuli qmedebebi da calkeul uflebebsa Tu TavisuflebebSi
Careva/SezRudva, rac misaRebi iyo da sul raRac 15-20 wlis win evropuli sasa-
marTlos mier dasaSvebad an SedarebiT mcire xarisxis darRvevad miiCneoda,
SesaZloa, miuRebeli aRmoCndes evropuli sazogadoebisa da sasamarTlosaTvis
dRevandel realobaSi, rasac ganapirobebs adamianis uflebaTa sul ufro da
ufro mzardi standartebi2. xsenebulidan gamomdinare, aucilebelia, raTa
saqarTvelos xelisuflebis organoebis yvela Stos warmomadgenlebma
jerovnad gaiTvaliswinon da qmedebebis ganxorcielebisas mxedvelobaSi iqo-
nion strasburgis sasamarTlos precedentuli samarTlis uaxlesi magaliTe-
bi, raTa Tavidan aviridoT evropul sasamarTloSi qveynis winaaRmdeg gamot-
anili gadawyvetilebebi.

Tumca, garkveuli barierebis arseboba da azrTa sxvadasxvaoba SeiniSneba
am sakiTxTan mimarTebiT saqarTveloSi moqmed iuristebs Soris, romelTa
garkveul nawils miaCnia, rom xelisuflebis organoebi ar arian valdebulni,
gamoiyenon an mxedvelobaSi miiRon strasburgis sasamarTlos precedentuli
samarTali, radganac saqarTvelo ganekuTvneba kontinenturi (da ara anglosaq-
suri) samarTlis qveyanaTa ricxvs da Sida samarTlebriv sistemaSi moqmedi arc
erTi normatiuli aqti ar avaldebulebs maT amis gakeTebas.3 magram unda gvax-
sovdes, rom precedentuli samarTali ganmartavs, azustebs da naTels hfens
konvenciaSi mocemul uflebebsa da Tavisuflebebs, gansazRvravs xelSemkvre-
li saxelmwifos pasuxismgeblobis farglebs.

am kuTxiT garkveuli winsvla da pozitiuri nabijebi aRiniSneba, gan-
sakuTrebiT, saqarTvelos uzenaesi sasamarTlos mxridan, romelmac ramden-
ime saqmeSi gamoiyena da daeyrdno adamianis uflebaTa evropul konvencias.
konvenciis me-3 muxlTan mimarTebiT, romelic krZalavs wamebas, uzenaesma sasa-

1 ix. Golder v. the United Kingdom saqmeze gamotanili ganaCeni, Kudla v. Poland.
2 Ireland v. the United Kingdom saqmeze gamotanili ganaCeni.
3 konstantine korkelia,konstantine korkelia,konstantine korkelia,konstantine korkelia,konstantine korkelia, ‘adamianis uflebaTa evropuli konvenciis gamoyeneba saqarTveloSi~,
2004 wlis Tebervali.
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marTlom Tavis 2002 wlis 28 noembris gadawyvetilebaSi alievis saqmeze
gaiTvaliswina konvenciis me-13 muxli da evropuli sasamarTlos precedentu-
li samarTliT dadgenili konvenciis me-3 muxlidan gamomdinare qveynis pozi-
tiuri valdebuleba da, miuxedavad sisxlis samarTlis procesSi arsebuli
garkveuli xarvezebisa (romelic arajerovnad aregulirebda piris sxva sax-
elmwifoSi eqstradiciis proceduras da mas sasamarTlo dacvis veraviTar
garantiebs ver aniWebda), generaluri prokuroris mier alievis ruseTis fed-
eraciaSi eqstradiciis gadawyvetilebis mizanSewonilobisa da samarTliano-
bis sakiTxis ganxilva dauqvemdebara mTawminda-krwanisis sasamarTlos. aRniS-
nuli saqme gaxda erT-erTi winapiroba imisa, rom analogiur mdgomareobaSi
myof sxva pirebs miscemodaT saSualeba, esargeblaT sasamarTlo uflebiT.

winamdebare wignis umTavres mizans swored aseTi praqtikis gaRrmaveba da
daxvewa warmoadgens. samwuxarod, dRevandel realobaSi mainc xSirad vxvdeb-
iT SemTxvevebs, rodesac adgili aqvs konvenciiT daculi uflebebis darRve-
vas, gansakuTrebiT, samarTaldamcav organoebsa da sasjelaRsrulebiT
dawesebulebebSi. amasve mowmobs saerTaSoriso organizaciebisa da
arasamTavrobo organizaciebis mier gamoqveynebuli moxsenebebi da kritiku-
li SeniSvnebi.

besarion boxaSvili

Sesavali
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adamianis uflebaTa da ZiriTad
TavisuflebaTa dacvis evropuli konvencia

romi, 1950 wlis 4 noemberi

qvemore xelmomwerma mTavrobebma, arian ra evropis sabWos wevrebi,

gaiTvaliswines ra 1948 wlis 10 dekembers gaeros generaluri asambleis
mier gamocxadebuli adamianis uflebaTa sayovelTao deklaracia;

gaiTvaliswines ra, rom es deklaracia miznad isaxavs masSi gacxadebul
uflebaTa sayovelTao da efeqtiani aRiarebasa da dacvis uzrunvelyofas;

gaiTvaliswines ra, rom evropis sabWos mizania mis wevrebs Soris ufro meti
erTianobis miRweva da, rom am miznis miRwevis erT-erT saSualebas warmoad-
gens adamianis uflebaTa da ZiriTad TavisuflebaTa dacva da maTi Semdgomi
realizacia;

kvlav adastureben ra TavianT Rrma rwmenas im ZiriTadi Tavisuflebebisa,
romlebic aris msoflioSi samarTlianobisa da mSvidobis safuZveli da,
romelTa ganmtkiceba saukeTeso saSualebiT xdeba, erTi mxriv, efeqtiani
demokratiuli politikiTa da meore mxriv, adamianis uflebaTa saerTo gage-
biTa da maTi dacviT, razec isini damokidebulni arian;

gadawyvites ra, rogorc evropuli qveynebis mTavrobebma, romelnic arian
Tanamoazreni da aqvT politikuri tradiciebis, idealebis, Tavisuflebisa da
samarTlis uzenaesobis saerTo memkvidreoba, gadadgan pirveli nabijebi, say-
ovelTao deklaraciaSi dadgenil, calkeul uflebaTa koleqtiuri ganxor-
cielebisaTvis,

SeTanxmdnen Semdegze:

muxli 1

adamianis uflebaTa pativiscemis valdebuleba

maRali xelSemkvreli mxareebi, TavianTi iurisdiqciis farglebSi, yvela-
saTvis uzrunvelyofen am konvenciis I nawilSi gansazRvrul uflebebsa da
Tavisuflebebs.

nawili I - uflebebi da Tavisuflebebi

muxli 2

sicocxlis ufleba

1. yoveli adamianis sicocxlis ufleba daculia kanoniT. aravis SeiZle-
ba waerTvas sicocxle ganzrax, garda kanoniT gaTvaliswinebuli danaSauli-
saTvis, piris msjavrdebis Semdgom sasamarTlos ganaCenis aRsrulebisas.

2. sicocxlis warTmeva ar CaiTvleba am muxlis sawinaaRmdegod Cadenil
qmedebad, rodesac igi ara umetes absoluturad aucilebeli Zalis gamoyeneb-
is Sedegia:

a) nebismieri piris aramarTlzomieri Zaladobisagan dacva;
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b) ukanono dakavebis an kanonierad dapatimrebuli piris gaqcevisTvis
xelis SeSla;

c) ajanyebis an amboxebis CaxSobisaTvis kanonierad ganxorcielebuli mo-
qmedeba.

muxli 3

wamebis akrZalva

aravin SeiZleba daeqvemdebaros wamebas an araadamianur an damamcirebel
mopyrobas an dasjas.

muxli 4

monobisa da iZulebiTi Sromis akrZalva

1. aravin SeiZleba iyos monobaSi an ymobaSi;

2. aravis SeiZleba moeTxovos iZulebiTi an savaldebulo samuSaos Ses-
ruleba;

3. am muxlis mniSvnelobiT termini iZulebiTi an savaldebulo samuSao ar
moicavs:

a) nebismier samuSaos, romelic unda Sesruldes am konvenciis me-5 mux-
lis debulebebis Sesabamisad, Cveuli wesiT ganxorcielebuli Tavisuflebis
aRkveTisas an aseTi Tavisuflebis aRkveTisagan pirobiT gaTavisuflebis gan-
mavlobaSi;

b) samxedro xasiaTis nebismier samsaxurs, an savaldebulo samxedro sam-
saxuris nacvlad dakisrebul samsaxurs im qveynebSi, sadac Sinagani mrwamsis
Tanaxmad, samxedro samsaxuris gavlis mowinaaRmdegeni aRiarebulni arian;

c) nebismier samsaxurs, romelic dakisrebulia sagangebo mdgomareobis
an ubeduri SemTxvevis dros, rac safrTxes uqmnis sazogadoebis sicocxles an
keTildReobas;

d) nebismier samuSaos an samsaxurs, romelic Seadgens Cveulebriv samo-
qalaqo valdebulebaTa nawils.

muxli 5

Tavisuflebisa da usafrTxoebis ufleba

1. yvelas aqvs Tavisuflebisa da pirovnuli usafrTxoebis ufleba.
aravis SeiZleba aRekveTos Tavisufleba, garda Semdgomi SemTxvevebisa da kano-
niT gansazRvruli proceduris Tanaxmad:

a) kompetenturi sasamarTlos mier msjavrdebis Semdgom piris kanonieri
dapatimreba;

b) piris kanonieri dakaveba an dapatimreba sasamarTlos kanonieri gadaw-
yvetilebis SeusruleblobisaTvis an kanoniT gaTvaliswinebuli nebismieri
valdebulebis Sesrulebis uzrunvelsayofad;

c) piris kanonieri dakaveba an dapatimreba kompetenturi sasamarTlo
organos winaSe wardgenis mizniT, Tu arsebobs samarTaldarRvevis Cadenis

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvencia
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safuZvliani eWvi an, rodesac es safuZvlianad miCneulia aucileblad, piris
mier danaSaulis Cadenis an Cadenis Semdgom misi gaqcevis Tavidan asacileblad;

d) arasrulwlovanis dakaveba kanonieri gadawyvetilebis safuZvelze sa-
ganmanaTleblo zedamxedvelobis mizniT an misi kanonieri dakaveba uflebam-
osili kompetenturi sasamarTlo organos winaSe misi wardgenis mizniT;

e) infeqciur daavadebaTa gavrcelebis Tavidan asacileblad pirebis,
agreTve suliT avadmyofebis, alkoholikebis, narkomanebis an mawanwalebis
kanonieri dakaveba;

f) piris kanonieri dakaveba an dapatimreba qveyanaSi misi unebarTvod Ses-
vlis aRsakveTad an im pirisa, romlis winaaRmdegac xorcieldeba RonisZiebe-
bi misi deportaciis an eqstradiciis mizniT.

2. yvela dakavebuls misTvis gasageb enaze dauyovnebliv ecnobeba misi
dakavebis mizezebi da mis winaaRmdeg wayenebuli yvela braldeba.

3. am muxlis 1-li punqtis (c) qvepunqtis debulebebis Tanaxmad, dakavebu-
li an dapatimrebuli yvela piri dauyovnebliv waredgineba mosamarTles an
sasamarTlo xelisuflebis ganxorcielebaze kanoniT uflebamosil sxva mox-
eles da mas ufleba aqvs sasamarTlo procesis gonivrul vadaSi Catarebaze an
procesis ganmavlobaSi gaTavisuflebaze. gaTavisufleba SeiZleba ganpirobe-
buli iyos sasamarTlo procesze gamocxadebis garantiebiT.

4. dakavebiT an dapatimrebiT TavisuflebaaRkveTil yvela pirs ufleba
aqvs sasamarTlo procesze, romliTac sasamarTlos mier swrafad gadawydeba
dapatimrebis kanoniereba da gaicema brZaneba gaTavisuflebaze, Tu dapatim-
reba ar aris kanonieri.

5. yvelas, vinc aris dakavebis an dapatimrebis msxverpli am muxlis de-
bulebaTa darRveviT, aqvs aRsrulebadi ufleba kompensaciaze.

muxli 6

samarTliani ganxilvis ufleba

1. samoqalaqo uflebaTa da movaleobaTa an sisxlis samarTlebrivi nebi-
smieri braldebis gansazRvrisas, yvelas aqvs ufleba kanoniT Seqmnili
damoukidebeli da miukerZoebeli sasamarTlos mier gonivrul vadaSi sa-
marTlian da sajaro mosmenaze. sasamarTlo gadawyvetileba cxaddeba sajar-
od, magram demokratiul sazogadoebaSi zneobis, sazogadoebrivi wesrigis an
erovnuli uSiSroebis interesebidan gamomdinare, presa da sazogadoeba Sei-
Zleba ar daiSvas sasamarTlo ganxilvis mTel an mis nawilze, Tu amas moiTxovs
arasrulwlovanTa interesebi an mxareTa piradi cxovrebis dacva, an sasamarT-
los SexedulebiT, gansakuTrebul garemoebebSi, mkacri aucileblobis
zRvramde, Tu sajarooba zians miayenebda marTlmsajulebis interesebs.

2. yvela, visac bralad edeba sisxlis samarTlis danaSaulis Cadena, iTv-
leba udanaSaulod, sanam misi braleuloba damtkicdeba kanonis Sesabamisad.

3. yvelas, visac bralad edeba sisxlis samarTlis danaSaulis Cadena, aqvs
uflebaTa Semdegi minimumi:

a) dauyovnebliv da detalurad ecnobos misTvis gasageb enaze wayenebu-
li braldebis arsi da mizezi;
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b) mieces sakmarisi dro da SesaZlebloba dacvis mosamzadeblad;

c) daicvas Tavi piradad an mis mier arCeuli damcvelis meSveobiT an, Tu
mas ar gaaCnia sakmarisi saxsrebi samarTlebrivi daxmarebis asanazRaureblad,
mieces amis SesaZlebloba ufasod, rodesac marTlmsajulebis interesebi amas
moiTxovs;

d) dakiTxos an daikiTxon mis winaaRmdeg Cvenebis mimcemi mowmeebi da
uzrunvelyofil iqnes dacvis mowmeTa daswrebiT da dakiTxviT mis winaaRmdeg
Cvenebis mimcem mowmeTa Tanabar pirobebSi;

e) miiRos Tarjimnis ufaso daxmareba, Tu mas ar SeuZlia gaigos an ila-
parakos enaze, romelsac iyenebs sasamarTlo.

muxli 7

araviTari sasjeli kanonis gareSe

1. aravin iqneba cnobili braleulad sisxlis samarTlis danaSaulis Cade-
naSi, im moqmedebis an umoqmedobis gamo romelic Cadenis dros, erovnuli an
saerTaSoriso samarTlis Tanaxmad, ar warmoadgenda sisxlis samarTlis dana-
Sauls. arc imaze ufro mkacri sasjeli SeiZleba Seefardos vinmes, vidre is
sasjeli, romelic gamoiyeneboda sisxlis samarTlis danaSaulis Cadenis dros.

2. es muxli xels ar SeuSlis nebismieri piris gasamarTlebas da dasjas
nebismieri moqmedebis an umoqmedobisaTvis, rac misi Cadenis droisaTvis iyo
danaSauli civilizebuli saxelmwifoebis mier aRiarebuli samarTlis zoga-
di principebis mixedviT.

muxli 8

piradi da ojaxuri cxovrebis pativiscemis ufleba

1. yvelas aqvs ufleba pativi scen mis pirad da ojaxur cxovrebas, mis sacx-
ovrebelsa da mis mimoweras;

2. dauSvebelia sajaro xelisuflebis Careva am uflebis ganxorcieleba-
Si, garda iseTi Carevisa, rac daSvebulia kanoniT da aucilebelia demokrati-
ul sazogadoebaSi erovnuli uSiSroebis, sazogadoebrivi usafrTxoebis an
qveynis ekonomikuri keTildReobis interesebisaTvis an uwesrigobis an dana-
Saulis Tavidan asacileblad, janmrTelobis an zneobis an sxvaTa uflebaTa
da TavisuflebaTa dacvisaTvis.

muxli 9

azris, sindisisa da religiis Tavisufleba

1. yvelas aqvs ufleba azris, sindisisa da religiis Tavisuflebaze; es
ufleba moicavs religiis an rwmenis Secvlis Tavisuflebas da Tavisuflebas
rogorc martom, ise sxvebTan erTad da sajarod an kerZod, gaacxados Tavisi
religia an rwmena aRmsareblobiT, swavlebiT, ritualebis SesrulebiTa da
dacviT.

2. religiis an rwmenis gacxadebis Tavisufleba eqvemdebareba mxolod
iseT SezRudvebs, romlebic gaTvaliswinebulia kanoniT da aucilebelia
demokratiul sazogadoebaSi sazogadoebrivi usafrTxoebis interesebisaTvis,

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvencia
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sazogadoebrivi wesrigis, janmrTelobis an zneobis an sxvaTa uflebaTa da
TavisuflebaTa dacvisaTvis.

muxli 10

sityvis Tavisufleba

1. yvelas aqvs ufleba sityvis Tavisuflebaze. es ufleba moicavs piris
Tavisuflebas hqondes Sexedulebebi, miiRos da gaavrcelos informacia da
mosazrebebi sajaro xelisuflebis mier Carevis gareSe da miuxedavad sazRvre-
bisa. es muxli ar uSlis xels saxelmwifoebs, moiTxovon radiosamauwyeblo,
satelevizio an kinematografiul warmoebaTa licenzireba;

2. am TavisuflebaTa ganxorcieleba, ramdenadac igi akisrebs mas valde-
bulebebsa da pasuxismgeblobas, SeiZleba daeqvemdebaros iseT formalobebs,
pirobebs, SezRudvebs an sanqciebs, romlebic gaTvaliswinebulia kanoniT da
aucilebelia demokratiul sazogadoebaSi erovnuli uSiSroebis, teritori-
uli mTlianobis an sazogadoebrivi usafrTxoebis interesebisaTvis, uwes-
rigobis an danaSaulis Tavidan acilebisaTvis, janmrTelobis an zneobis dacvi-
saTvis, sxvaTa reputaciis an uflebaTa dacvisaTvis, saidumlo informaciis
gamJRavnebis Tavidan acilebis an sasamarTlo xelisuflebis avtoritetisa da
miukerZoeblobis SenarCunebisaTvis.

muxli 11

Sekrebisa da gaerTianebis Tavisufleba

1. yvelas aqvs ufleba mSvidobiani Sekrebis Tavisuflebasa da sxvebTan
gaerTianebis Tavisuflebaze, Tavisi interesebis dasacavad profesiuli kav-
Sirebis Seqmnisa da masSi gaerTianebis uflebis CaTvliT.

2. dauSvebelia raime SezRudvis daweseba am uflebaTa ganxorcielebaze,
garda imisa, rac gaTvaliswinebulia kanoniT da aucilebelia demokratiul
sazogadoebaSi erovnuli uSiSroebis an sazogadoebrivi usafrTxoebis inter-
esebisaTvis, uwesrigobis an danaSaulis Tavidan acilebisaTvis, janmrTelo-
bis an zneobis an sxvaTa uflebaTa da TavisuflebaTa dacvisaTvis. es muxli xels
ar uSlis SeiaraRebuli Zalebis, policiis an saxelmwifo administraciis wevre-
bis mier am uflebaTa ganxorcielebaze kanonieri SezRudvebis dawesebas.

muxli 12

qorwinebis ufleba

saqorwino asaks miRweul mamakacebsa da qalebs aqvT ufleba daqorwindnen
da Seqmnan ojaxi am uflebis ganxorcielebis maregulirebeli erovnuli kanon-
mdeblobis Sesabamisad.

muxli 13

ufleba samarTlebrivi dacvis efeqtiani saSualebaze

yvelas, visac daerRva am konvenciiT gaTvaliswinebuli uflebebi da
Tavisuflebebi, aqvs samarTlebrivi dacvis efeqtiani saSualeba saxelmwifo
xelisuflebis winaSe, miuxedavad imisa, rom es darRveva Cadenilia pirTa mier,
samsaxurebrivi uflebamosilebis ganxorcilebisas.
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muxli 14

diskriminaciis akrZalva

konvenciiT gaTvaliswinebul uflebaTa da TavisuflebaTa ganxorciele-
ba uzrunvelyofilia diskriminaciis gareSe iseT safuZvelze, rogoricaa sqe-
si, rasa, kanis feri, ena, religia, politikuri Tu sxva Sexedulebebi, erovnu-
li Tu socialuri warmoSoba, erovnuli umciresobisadmi kuTvnileba, qoneba,
dabadeba Tu sxva statusi.

muxli 15

gadaxveva sagangebo mdgomareobis dros

1. omis an sxva sazogadoebrivi sagangebo mdgomareobis dros, rac emuqreba
eris sicocxles, nebismier maRal xelSemkvrel mxares SeuZlia gaataros
RonisZiebebi, romlebic uxveven am konvenciidan gamomdinare mis valdebule-
bebs, im zRvramde rac mkacrad moiTxoveba mdgomareobis simwvaviT da im piro-
biT, rom saerTaSoriso samarTlis mixedviT amgvari RonisZiebebi ar aris Seu-
sabamobaSi mxaris sxva valdebulebebTan.

2. am debulebis safuZvelze dauSvebelia gadaxveva me-2 muxlidan, garda
im SemTxvevebisa, rodesac gardacvaleba marTlzomier saomar moqmedebaTa
Sedegia, iseve, rogorc me-3, me-4 (1-li punqti) da me-7 muxlebidan.

3. nebismieri maRali xelSemkvreli mxare, romelic iyenebs gadaxvevis am
uflebas, awvdis evropis sabWos generalur mdivans srul informacias mis mier
gatarebuli RonisZiebebisa da maTi mizezebis Sesaxeb. igi aseve acnobebs evro-
pis sabWos generalur mdivans, rodis Sewyvita am RonisZiebebma moqmedeba da
kvlav srulad amoqmedda konvenciis debulebebi.

muxli 16

SezRudvebi ucxoelTa politikur saqmianobaze

me-10, me-11 da me-14 muxlebSi araferi ganixileba xelSemSlelad ucxoel-
Ta politikur saqmianobaze, maRali xelSemkvreli mxareebis mier, SezRudveb-
is dawesebisagan.

muxli 17

uflebaTa borotad gamoyenebis akrZalva

am konvenciaSi araferi ar SeiZleba ganimartos imgvarad, rom gulisxmob-
des romelime saxelmwifos, jgufis an piris uflebas, monawileobdes raime
saqmianobaSi an ganaxorcielos raime qmedeba, romelic miznad isaxavs konvenci-
iT gaTvaliswinebul uflebaTa da TavisuflebaTa ganadgurebas an am ufleba-
Ta da TavisuflebaTa imaze metad SezRudvas, vidre es dadgenilia konvenciiT.

muxli 18

uflebebze SezRudvaTa gamoyenebis farglebi

xsenebul uflebaTa da TavisuflebaTa konvenciiT daSvebuli SezRudvebi
ar gamoiyeneba sxva, Tu ara maTTvis gaTvaliswinebuli miznebisaTvis.

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvencia
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nawili II - adamianis uflebaTa evropis sasamarTlo

muxli 19

sasamarTlos daarseba

konvenciiTa da misi oqmebiT maRali xelSemkvreli mxareebis mier nakisr
valdebulebaTa Sesrulebis uzrunvelsayofad, arsdeba adamianis uflebaTa
evropis sasamarTlo, SemdgomSi moxseniebuli rogorc ,,sasamarTlo”. sasa-
marTlo funqcionirebs mudmiv safuZvelze.

muxli 20

mosamarTleTa raodenoba

sasamarTlo Sedgeba mosamarTleTa im raodenobisagan, romelic maRal xe-
lSemkvrel mxareTa raodenobis Tanabaria.

muxli 21

kriteriumebi TanamdebobisaTvis

1. mosamarTleebi unda xasiaTdebodnen maRali zneobrivi TvisebebiT da
flobdnen mosamarTlis maRali Tanamdebobis dakavebisaTvis aucilebel kval-
ifikacias an iyvnen aRiarebuli kompetenturobis iuriskonsultebi.

2. mosamarTleebi sasamarTlos wevrebi arian pirovnulad.

3. maTi uflebamosilebis vadis ganmavlobaSi mosamarTleebi ar unda Cae-
bnen maT damoukideblobasTan, miukerZoeblobasTan an srulganakveTiani sam-
saxuris moTxovnebTan Seusabamo raime saqmianobaSi; yvela sakiTxi, romelic
wamoiWreba am punqtis gamoyenebasTan dakavSirebiT, wydeba sasamarTlos mier.

muxli 22

mosamarTleTa arCeva

1. mosamarTleebi TiToeuli maRali xelSemkvreli mxaridan airCevian sa-
parlamento asambleis mier xmebis umravlesobiT, maRali xelSemkvreli mxaris
mier wardgenili sami kandidaturisagan Semdgari siidan.

2. igive procedura gamoiyeneba sasamarTlos dasakompleqteblad konven-
ciaze axali xelSemkvreli mxaris SeerTebis SemTxvevaSi da gauTvaliswinebe-
li vakansiebis Sevsebisas.

muxli 23

uflebamosilebis vadebi

1. mosamarTleebi airCevian eqvsi wlis vadiT. isini SeiZleba xelaxla ar-
Ceul iqnen. Tumca, pirvel arCevnebze arCeul mosamarTleTa naxevris ufle-
bamosilebis vada iwureba sami wlis gasvlis Semdeg.

2. mosamarTleebi, romelTa uflebamosilebis vada iwureba pirveli sam-
wliani periodis bolos, dauyovnebliv, maTi arCevis Semdeg, SeirCevian kenWi-
syriT evropis sabWos generaluri mdivnis mier.

3. imisaTvis, raTa mosamarTleTa naxevris uflebamosilebis vadis ganax-
leba yovel sam weliwadSi SeZlebisdagvarad iyos uzrunvelyofili, saparla-
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mento asambleas, Semdgomi arCevnebis Catarebamde, SeuZlia gadawyvitos erTi
an meti asarCevi mosamarTlis uflebamosilebis vada an vadebi ar ganisazRvros
eqvsi wliT da ganisazRvros ara umetes cxra da aranakleb sami wliT.

4. im SemTxvevebSi, rodesac sakiTxi exeba uflebamosilebis erTze met va-
das da saparlamento asamblea iyenebs wina punqts, uflebamosilebis vadebi
gadanawildeba evropis sabWos generaluri mdivnis mier kenWisyris CatarebiT,
dauyovnebliv arCevnebis Semdgom.

5. im mosamarTlis Sesacvlelad arCeuli mosamarTle, romlis uflebam-
osilebis vada amowuruli ar aris, ikavebs Tanamdebobas misi winamorbedis
uflebamosilebis vadiT.

6. mosamarTleTa uflebamosilebis vada iwureba, rodesac isini miaRweven
70 wlis asaks.

7. mosamarTleebs Tanamdeboba ukaviaT maT Secvlamde. Tumca isini agr-
Zeleben im saqmeTa ganxilvas, romelTac manamde ganixilavdnen.

muxli 24

daTxovna

arc erTi mosamarTle ar SeiZleba, daiTxovon Tanamdebobidan, Tu sxva mo-
samarTleebi xmebis ori mesamedis umravlesobiT ar gadawyveten, rom igi aRar
akmayofilebs wayenebul pirobebs.

muxli 25

samdivno da iuridiuli mdivnebi

sasamarTlos aqvs samdivno, romlis funqciebi da organizacia dadgenilia
sasamarTlos reglamentiT. sasamarTlos daxmarebas uweven iuridiuli mdivnebi.

muxli 26

sasamarTlo plenumi

sasamarTlo plenumi:

a) irCevs sasamarTlos Tavmjdomares da Tavmjdomaris erT an or moadg-
iles sami wlis vadiT; isini SeiZleba xelaxla iqnen arCeuli;

b) aarsebs palatebs, romlebic iqmneba drois gansazRvruli periodiT;

c) irCevs sasamarTlo palatebis Tavmjdomareebs; isini SeiZleba xelax-
la iqnen arCeuli;

d) iRebs sasamarTlos reglaments; da

e) irCevs samdivnos ufross da samdivnos ufrosis erT an or moadgiles.

muxli 27

komitetebi, palatebi da didi palata

1. gadacemul saqmeTa gansaxilvelad sasamarTlo qmnis sami mosamarTlis-
agan Semdgar komitetebs, Svidi mosamarTlisagan Semdgar palatebsa da Cvid-
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meti mosamarTlisagan Semdgar did palatas. sasamarTlos palatebi aarseben
komitetebs drois gansazRvruli periodiT.

2. mosamarTle, romelic arCeulia Sesabamisi monawile saxelmwifodan,
monawileobs palatisa da didi palatis sxdomebSi, rogorc ex officio wevri, an
Tu aseTi mosamarTle ar an ver monawileobs, saxelmwifos mier SerCeuli piri
axorcielebs mosamarTlis uflebamosilebas.

3. didi palata aseve Sedgeba sasamarTlos Tavmjdomaris, Tavmjdomaris
moadgileebis, palatebis Tavmjdomareebisa da sxva mosamarTleebisagan, rom-
lebic SeirCevian sasamarTlos reglamentis Sesabamisad. rodesac saqme gan-
saxilvelad gadaecema did palatas 43-e muxlis Tanaxmad, im palatis arc erTi
mosamarTle, romelmac gamoitana saboloo gadawyvetileba, ar unda monawi-
leobdes didi palatis sxdomaSi, garda palatis Tavmjdomarisa da im monaw-
ile saxelmwifos mosamarTlisa, romelic aris davis mxare.

muxli 28

komitetebis mier ganacxadis dauSveblad gamocxadeba

komitets SeuZlia, erTsulovani gadawyvetilebiT, Setanili ganacxadi ga-
moacxados dauSveblad an amoiRos gansaxilvel saqmeTa siidan 34-e muxlis Se-
sabamisad, rodesac aseTi gadawyvetileba SeiZleba miiRon Semdgomi ganxilvis
gareSe. gadawyvetileba sabolooa.

muxli 29

palatebis gadawyvetilebebi ganacxadis daSvebasa da arsebiTad ganxil-
vaze

1. Tu gadawyvetileba ar aris miRebuli 28-e muxlis Sesabamisad, palata
iRebs gadawyvetilebas 34-e muxlis Tanaxmad wardgenil individualur ganacx-
adTa daSvebadobasa da arsebiTad ganxilvaze.

2. palata iRebs gadawyvetilebas 33-e muxlis Tanaxmad wardgenil saxelm-
wifoTaSoris ganacxadTa daSvebadobasa da arsebiTad ganxilvaze.

3. gadawyvetileba daSvebadobaze miiReba gancalkevebulad, Tu sasamarT-
lo, gamonaklis SemTxvevebSi, sxvagvarad ar wyvets.

muxli 30

uaris gancxadeba iurisdiqciaze didi palatis sasargeblod

rodesac palatis ganxilvaSi myofi saqme wamoWris seriozul sakiTxs,
romelic gavlenas axdens konvenciisa da misi oqmebis ganmartebaze, an pala-
tis mier sakiTxis gadawyvetas SeiZleba mohyves sasamarTlos mier manamde miRe-
bul saboloo gadawyvetilebasTan SeuTavsebeli Sedegi, palatas ufleba aqvs
saboloo gadawyvetilebis gamotanamde nebismier dros uari ganacxados iuris-
diqciaze didi palatis sasargeblod, Tu saqmis erT-erTi mxare ar aris winaaRm-
degi.
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muxli 31

didi palatis uflebamosilebani

didi palata:

a) wyvets 33-e an 34-e muxlebis Tanaxmad warmodgenil ganacxadebs, romel-
Ta iurisdiqciazec palatam ganacxada uari 30-e muxlis Sesabamisad an rode-
sac ganacxadi mas gadaecema 43-e muxlis Sesabamisad; da

b) ganixilavs 47-e muxlis Sesabamisad warmodgenil Txovnebs sakonsult-
acio daskvnebis Sesaxeb.

muxli 32

sasamarTlos iurisdiqcia

1. sasamarTlos iurisdiqcia vrceldeba konvenciisa da misi oqmebis gan-
martebasa da gamoyenebasTan dakavSirebul yvela sakiTxze, romelic mas gada-
ecema, rogorc es gaTvaliswinebulia 33-e, 34-e da 47-e muxlebiT.

2. davis SemTxvevaSi, aqvs Tu ara sasamarTlos iurisdiqcia, gadawyvetile-
bas iRebs sasamarTlo.

muxli 33

saxelmwifoTaSorisi saqmeebi

nebismier maRal xelSemkvrel mxares SeuZlia mimarTos sasamarTlos maRa-
li xelSemkvreli sxva mxaris mier konvenciisa da misi oqmebis nebismieri dar-
Rvevis mtkicebiT.

muxli 34

individualuri ganacxadi

sasamarTlos SeuZlia miiRos ganacxadebi nebismieri piris, arasamTavro-
bo organizaciis an pirTa jgufisagan, romlebic amtkiceben, rom isini arian
erT-erTi maRali xelSemkvreli mxaris mier konvenciiT an misi oqmebiT gaTval-
iswinebuli uflebebis darRvevis msxverplni. maRali xelSemkvreli mxareebi
kisruloben valdebulebas, aranairad ar SeuSalon xeli am uflebis efeqtian
ganxorcielebas.

muxli 35

daSvebadobis kriteriumebi

1. sasamarTlos SeuZlia saqme gansaxilvelad miiRos mxolod mas Semdeg,
rac amoiwureba Sinasaxelmwifoebrivi dacvis yvela saSualeba saerTaSoriso
samarTlis sayovelTaod aRiarebuli normis Sesabamisad, da eqvsi Tvis vadaSi
_ saqmeze saboloo gadawyvetilebis miRebis dRidan.

2. sasamarTlo ar miiRebs gansaxilvelad 34-e muxlis Sesabamisad Setanil
arc erT ganacxads, romelic:

a) aris anonimuri; an
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b) aris arsebiTad igive sakiTxi, romelic ukve ganxilulia sasamarTlos
mier an gadaeca saerTaSoriso gamoZiebis an mogvarebis sxva proceduras da ar
Seicavs Sesabamis raime axal informacias.

3. sasamarTlo dauSveblad acxadebs 34-e muxlis Sesabamisad Setanil in-
dividualur ganacxads, romelsac miiCnevs SeuTavseblad konvenciasa da mis
oqmebTan, aSkarad dausabuTeblad, an sasamarTlosaTvis mimarTvis uflebis
borotad gamoyenebad.

4. sasamarTlo uaryofs nebismier ganacxads, romelsac igi miiCnevs dauS-
veblad am muxlis Sesabamisad. sasamarTlos SeuZlia amis ganxorcieleba sa-
marTalwarmoebis nebismier etapze.

muxli 36

mesame mxaris monawileoba

1. palatis an didi palatis ganxilvaSi myof yvela saqmeSi, maRal xe-
lSemkvrel mxares, romlis erT-erTi moqalaqec aris ganmcxadebeli, ufleba
aqvs waradginos werilobiTi komentarebi da monawileoba miiRos saqmis mosme-
nebSi.

2. marTlmsajulebis saTanadod ganxorcielebis interesebidan gamom-
dinare, sasamarTlos Tavmjdomares SeuZlia miiwvios nebismieri maRali xe-
lSemkvreli mxare, romelic ar aris procesis monawile an nebismieri dainter-
esebuli piri, romelic ar aris ganmcxadebeli, werilobiTi komentarebis war-
sadgenad an saqmis mosmenebSi monawileobis misaRebad.

muxli 37

ganacxadis amoReba

1. sasamarTlos SeuZlia samarTalwarmoebis nebismier etapze gadawyvi-
tos, amoiRos ganacxadi saqmeTa siidan, rodesac garemoebebs igi mihyavs
daskvnamde, rom:

a) ganmcxadebels ara aqvs ganzraxuli bolomde mihyves Tavis ganacxads;

b) saqme mogvarda; an

c) sasamarTlos mier dadgenili nebismieri sxva mizeziT aRar aris gama-
rTlebuli ganacxadis ganxilvis gagrZeleba.

Tumca, sasamarTlo agrZelebs ganacxadis ganxilvas, Tu konvenciiTa da misi
oqmebiT gansazRvruli adamianis uflebaTa pativiscema amas moiTxovs.

2. sasamarTlos SeuZlia gadawyvitos aRadginos ganacxadi saqmeTa siaSi,
Tu igi CaTvlis, rom garemoebebi amarTlebs amgvar qmedebas.

muxli 38

saqmis ganxilva da morigebis procedura

1. Tu sasamarTlo acxadebs ganacxads daSvebulad, igi:

a) agrZelebs saqmis ganxilvas mxareTa warmomadgenlebTan erTad da,
saWiroebis SemTxvevaSi, awarmoebs gamoZiebas, romlis efeqtianad warmarTvi-
saTvis Sesabamisi saxelmwifoebi uzrunvelyofen yvela aucilebeli pirobiT;
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b) sTavazobs Sesabamis mxareebs Tavis samsaxurs saqmeze morigebis uzrun-
velyofis mizniT, adamianis uflebaTa pativiscemis safuZvelze, rogorc es
gansazRvrulia konvenciasa da mis oqmebSi.

2. 1-li punqtis (b) qvepunqtis Sesabamisad warmoebuli procedura konfi-
dencialuria.

muxli 39

morigebis miRweva

Tu miRweulia morigeba, sasamarTlo saqmes iRebs saqmeTa siidan gadaw-
yvetilebis gziT, romelic Semoifargleba faqtebisa da miRweuli gadaw-
yvetilebis mokle mimoxilviT.

muxli 40

sajaro mosmenebi da dokumentebze xelmisawvdomoba

1. sasamarTlo mosmenebi Riaa, Tu sasamarTlo gamonaklis SemTxvevebSi
sxvagvarad ar wyvets.

2. samdivnos ufrosTan Senaxuli dokumentebi xelmisawvdomia sazogadoe-
bisaTvis, Tu sasamarTlos Tavmjdomare sxvagvarad ar wyvets.

muxli 41

samarTliani dakmayofileba

Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, da, Tu
Sesabamisi maRali xelSemkvreli mxaris Sinasaxelmwifoebrivi samarTali iZleva
zianis mxolod nawilobrivi anazRaurebis SesaZleblobas, sasamarTlo, saWiroe-
bis SemTxvevaSi, aniWebs dazaralebul mxares samarTlian dakmayofilebas.

muxli 42

palatebis saboloo gadawyvetilebebi

palatebis gadawyvetilebebi saboloo xdeba 44-e muxlis me-2 punqtis de-
bulebebis Sesabamisad.

muxli 43

didi palatisaTvis gadacema

1. palatis mier saboloo gadawyvetilebebis miRebis dRidan sami Tvis va-
daSi, saqmis monawile nebismier mxares, gamonaklis SemTxvevebSi, SeuZlia iTx-
ovos saqmis didi palatisaTvis gadacema.

2. didi palatis xuTi mosamarTlisagan Semdgari kolegia iRebs Txovnas
im SemTxvevaSi, Tu saqme wamoWris seriozul sakiTxs, romelic gavlenas axdens
konvenciisa da misi oqmebis ganmartebasa da gamoyenebaze an zogadi mniSvnelo-
bis seriozul sakiTxebs.

3. Tu kolegia miiRebs Txovnas, didi palata saqmes wyvets saboloo gada-
wyvetilebis miRebis gziT.

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvencia
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muxli 44

saboloo gadawyvetileba

1. didi palatis gadawyvetileba sabolooa.

2. palatis gadawyvetileba saboloo xdeba

a) rodesac, mxareebi acxadeben, rom ar moiTxoven saqmis gadacemas didi
palatisaTvis; an

b) palatis saboloo gadawyvetilebis gamotanidan sami Tvis Semdeg, Tu
did palataSi saqmis gadacemis Txovna ar gakeTebula; an

c) rodesac didi palatis kolegia uars acxadebs, 43-e muxlis Sesabamis-
ad, gadacemis Txovnis miRebaze.

3. saboloo gadawyvetileba qveyndeba.

muxli 45

sasamarTlos saboloo gadawyvetilebebisa da gadawyvetilebebis das-
abuTeba

1. sasamarTlos saboloo gadawyvetilebebis, iseve rogorc gadawyvetile-
bebi, romlebic ganacxadebs dasaSvebad an dauSveblad acxadeben, unda iqnes
dasabuTebuli.

2. Tu saboloo gadawyvetileba mTlianad an nawilobriv ar gamoxatavs
mosamarTleTa erTsulovan azrs, nebismier mosamarTles ufleba aqvs gamox-
atos gansxvavebuli azri.

muxli 46

saboloo gadawyvetilebis savaldebulo Zala da aRsruleba

1. maRali xelSemkvreli mxareebi valdebulebas kisruloben Seasrulon
sasamarTlos saboloo gadawyvetilebebi nebismier saqmeze, romlis mxareebic
isini arian.

2. sasamarTlos saboloo gadawyvetilebebi gadaecema ministrTa ko-
mitets, romelic zedamxedvelobs mis aRsrulebas.

muxli 47

sakonsultacio daskvnebi

1. ministrTa komitetis TxovniT sasamarTlos SeuZlia gasces sakonsul-
tacio daskvnebi samarTlebriv sakiTxebze, romlebic exeba konvenciisa
 da misi oqmebis ganmartebas.

2. amgvari daskvnebi ar unda exebodes konvenciis I nawilsa da mis oqmebSi
gansazRvrul uflebaTa da TavisuflebaTa SinaarsTan an farglebTan dakav-
Sirebul arc erT sakiTxs, an sxva iseT sakiTxs, romelic sasamarTlos an minis-
trTa komitets SesaZloa unda ganexila nebismieri iseTi procesis Sedegad,
romelic SeiZleboda dawyebuliyo konvenciis Sesabamisad.
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3. ministrTa komitetis gadawyvetilebebi sasamarTlosaTvis sakonsul-
tacio daskvnis Txovnis Taobaze saWiroebs komitetSi daswrebis uflebis mqone
warmomadgenelTa xmebis umravlesobas.

muxli 48

sasamarTlos sakonsultacio iurisdiqcia

sasamarTlo wyvets Sedis Tu ara mis kompetenciaSi ministrTa komitetis
mier wardgenili Txovna sakonsultacio daskvnis Sesaxeb, rogorc es gan-
sazRvrulia 47-e muxliT.

muxli 49

sakonsultacio daskvnebis dasabuTeba

1. sasamarTlos sakonsultacio daskvnebi dasabuTebul unda iqnes.

2. Tu sakonsultacio daskvna mTlianad an nawilobriv ar gamoxatavs mo-
samarTleTa erTsulovan azrs, nebismier mosamarTles ufleba aqvs gamoxatos
gansxvavebuli azri.

3. sasamarTlos sakonsultacio daskvnebi gadaecema ministrTa komitets.

muxli 50

sasamarTlos Senaxvis xarjebi

sasamarTlos Senaxvis xarjebs faravs evropis sabWo.

muxli 51

mosamarTleTa privilegiebi da imunitetebi

TavianTi funqciebis ganxorcielebisas mosamarTleebi sargebloben priv-
ilegiebiTa da imunitetebiT, romlebic gaTvaliswinebulia evropis sabWos
wesdebis me-40 muxliT da mis safuZvelze dadebuli SeTanxmebebiT.

nawili III - sxvadasxva debulebebi

muxli 52

generaluri mdivnis moTxovnebi

evropis sabWos generaluri mdivnisagan moTxovnis miRebisTanave nebismieri
maRali xelSemkvreli mxare warudgens mas axsna-ganmartebas imis Sesaxeb, Tu
ra gziT uzrunvelyofs misi Sinasaxelmwifoebrivi samarTali konvenciis neb-
ismieri debulebis efeqtian ganxorcielebas.

muxli 53

adamianis arsebuli uflebebis dacva

am konvenciaSi araferi ganimarteba rogorc SezRudva an gadaxveva adami-
anis romelime uflebisa da ZiriTadi Tavisuflebisagan, romlebic SeiZleba

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvencia
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uzrunvelyofil iqnes nebismieri maRali xelSemkvreli mxaris kanonmdeblo-
biT an sxva SeTanxmebiT, romlis mxarec is aris.

muxli 54

ministrTa komitetis uflebamosilebani

am konvenciaSi araferi zRudavs evropis sabWos wesdebiT ministrTa komi-
tetisaTvis miniWebul uflebamosilebas.

muxli 55

davebis mogvarebis sxva saSualebaTa gamoricxva

maRali xelSemkvreli mxareebi Tanxmdebian, rom specialuri SeTanxmebis
garda isini ar isargebleben maT Soris ZalaSi myofi xelSekrulebebiT, kon-
venciebiTa da deklaraciebiT im mizniT, rom gansaxilvelad gadaeces am kon-
venciis ganmartebasTan an gamoyenebasTan dakavSirebiT wamoWrili dava mog-
varebis sxva saSualebebs, garda imisa, rac gaTvaliswinebulia am konvenciaSi.

muxli 56

teritoriuli gamoyeneba

1. nebismier saxelmwifos, konvenciis ratificirebis an amis Semdgom neb-
ismier dros, SeuZlia ganacxados evropis sabWos generalur mdivnisadmi Set-
yobinebis gagzavnis gziT, rom winamdebare konvencia, am muxlis me-4 punqtis
Sesabamisad, vrceldeba mis yvela an romelime teritoriaze, romelTa saer-
TaSoriso urTierTobebzec is aris pasuxismgebeli.

2. konvencia vrceldeba SetyobinebaSi miTiTebul teritoriaze an teri-
toriebze evropis sabWos generaluri mdivnis mier am Setyobinebis miRebidan
ocdameaTe dRes.

3. am konvenciis debulebani gamoiyeneba amgvar teritoriebze adgilo-
brivi moTxovnebis saTanadod gaTvaliswinebiT.

4. nebismier saxelmwifos, romelmac gaakeTa gancxadeba am muxlis 1-li
punqtis Sesabamisad, SemdgomSi nebismier dros SeuZlia ganacxados im teri-
toriis an teritoriebis saxeliT, romelTac gancxadeba exebaT, rom is cnobs
sasamarTlos kompetencias, miiRos ganacxadebi pirebisagan, arasamTavrobo
organizaciebis an pirTa jgufebisagan, rogorc es gaTvaliswinebulia kon-
venciis 34-e muxliT.

muxli 57

daTqmebi

1. nebismier saxelmwifos, konvenciaze xelis moweris an saratifikacio
sigelis deponirebis dros, SeuZlia gaakeTos daTqma konvenciis romelime
calkeuli debulebis mimarT im farglebSi, romlebSic mis teritoriaze ZalaSi
myofi romelime kanoni ar Seesabameba am debulebas. dauSvebelia saerTo xasi-
aTis daTqmebis gakeTeba am muxlis mixedviT.

2. am muxlis mixedviT gakeTebuli nebismieri daTqma unda Seicavdes Sesa-
bamisi kanonis mokle mimoxilvas.
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muxli 58

denonsireba

1. maRal xelSemkvrel mxares SeuZlia, moaxdinos winamdebare konvenciis
denonsireba mxolod xuTi wlis gasvlis Semdeg im dRidan, rodesac is gaxda
konvenciis mxare da eqvsi Tvis gasvlis Semdeg, evropis sabWos generaluri
mdivnisaTvis, romelic atyobinebs sxva maRal xelSemkvrel mxareebs, cnobis
Semcveli Setyobinebis gagzavnidan.

2. aseTi denonsireba ar aTavisuflebs Sesabamis maRal xelSemkvrel mx-
ares am konvenciiT nakisri valdebulebebisagan raime qmedebis mimarT, romel-
ic, SesaZloa, warmoadgenda aseT valdebulebaTa darRvevas da SeiZleba Cade-
nili yofiliyo mis mier, denonsirebis ZalaSi Sesvlis dRemde.

3. nebismieri maRali xelSemkvreli mxare, romelic wyvets evropis sabWos
wevrad yofnas, aseTive pirobebiT wyvets am konvenciaSi monawileobas.

4. konvenciis denonsireba SeiZleba moxdes wina punqtebis debulebaTa
Sesabamisad nebismieri teritoriis mimarT, romelzec misi moqmedebis gavr-
celeba gamocxadda 56-e muxlis Sesabamisad.

muxli 59

xelmowera da ratificireba

1. es konvencia Riaa xelmosawerad evropis sabWos wevrebisaTvis. igi eqvem-
debareba ratificirebas. saratifikacio sigelebi deponirdeba evropis sab-
Wos generalur mdivanTan.

2. winamdebare konvencia ZalaSi Sedis aTi saratifikacio sigelis de-
ponirebis Semdeg.

3. rac Seexeba im xelmomwer saxelmwifos, romelic SemdgomSi moaxdens
konvenciis ratificirebas, konvencia ZalaSi Sedis saratifikacio sigelis
deponirebis dRidan.

4. evropis sabWos generaluri mdivani atyobinebs evropis sabWos yvela
wevrs konvenciis ZalaSi Sesvlas, maRal xelSemkvrel mxareTa saxelwodebebs,
romelTac moaxdines misi ratificireba, da yvela saratifikacio sigelis
deponirebis Sesaxeb, romelic SeiZleba ganxorcieldes SemdgomSi.

Sesrulebulia q. romSi 1950 wlis 4 noembers, inglisur da frangul enebze,
orive Tanabrad auTenturi teqstiT, erT egzemplarad, romlebic Sesanaxad
rCeba evropis sabWos arqivSi. generaluri mdivani damowmebul aslebs gadas-
cems TiToeul xelmomwers.

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvencia
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adamianis uflebaTa da ZiriTad TavisuflebaTa
konvenciis oqmi

parizi, 1952 wlis 20 marti

qvemore xelmomwerma mTavrobebma, arian ra evropis sabWos wevrebi,

gadawyvites ra, gadadgan nabijebi im calkeul uflebaTa da Tavisufleba-
Ta koleqtiuri ganxorcielebis uzrunvelsayofad, romelTac ar Seicavs rom-
Si 1950 wlis 4 noembers xelmowerili adamianis uflebaTa da ZiriTad Tavisufle-
baTa dacvis konvenciis (SemdgomSi moxseniebuli rogorc @konvencia”) I nawili,

SeTanxmdnen Semdegze:

muxli 1

qonebis dacva

yovel fizikur an iuridiul pirs aqvs ufleba mSvidobianad sargeblobdes
Tavisi sakuTrebiT. aravis SeiZleba CamoerTvas Tavisi sakuTreba, garda saja-
ro interesisaTvis da kanoniTa da saerTaSoriso samarTlis principebiT
gaTvaliswinebuli pirobebiT.

Tumca, zemoxsenebuli debulebebi aranairad ar zRudavs saxelmwifos
uflebas, ganaxorcielos iseTi kanonebi, romelTac igi saWirod Tvlis, raTa
gaakontrolos sakuTrebis gamoyeneba saerTo interesebis Sesabamisad an
uzrunvelyos gadasaxadebis an Senatanebis an jarimebis gadaxdis mokreba.

muxli 2

ganaTlebis ufleba

aravis SeiZleba eTqvas uari ganaTlebis uflebaze. nebismieri funqciis
ganxorcielebisas, romelsac saxelmwifo Tavis Tavze iRebs ganaTlebasa da
swavlebasTan dakavSirebiT, igi pativs scems mSobelTa uflebas uzrunvelyon
iseTi ganaTleba da swavleba, romelic Seesabameba maT religiur da filosofi-
ur mrwamss.

muxli 3

Tavisufali arCevnebis ufleba

maRali xelSemkvreli mxareebi kisruloben valdebulebas, Caataron Tavis-
ufali arCevnebi gonivrul intervalebSi faruli kenWisyriT im pirobebis Se-
sabamisad, romelic uzrunvelyofs xalxis Sexedulebis Tavisufal gamoxat-
vas sakanonmdeblo xelisuflebis arCevisas.

muxli 4

teritoriuli gamoyeneba

nebismier maRal xelSemkvrel mxares SeuZlia, oqmis xelmoweris an rati-
ficirebis an amis Semdgom nebismier dros, evropis sabWos generalur mdivans
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gaugzavnos gancxadeba, romelSic gansazRvravs, Tu ra farglebSi kisrulobs
igi valdebulebas, winamdebare oqmi gamoiyenos iseT teritoriebze, romelTa
saerTaSoriso urTierTobebzec is aris pasuxismgebeli, rogorc es gancxade-
baSia miTiTebuli.

nebismier maRal xelSemkvrel mxares, romelmac gaagzavna gancxadeba wina
punqtis Sesabamisad, SeuZlia drodadro gaagzavnos Semdgomi gancxadeba nebi-
smieri wina gancxadebis pirobebSi Sesworebebis Setanis an nebismieri teri-
toriis mimarT winamdebare oqmis debulebaTa gamoyenebis Sewyvetis Sesaxeb.

am muxlis Sesabamisad gakeTebuli gancxadeba ganixileba konvenciis 56-e
muxlis 1-li punqtis Sesabamisad gakeTebul gancxadebad.

muxli 5

konvenciasTan Tanafardoba

maRal xelSemkvrel mxareebs Soris am oqmis 1-li, me-2, me-3 da me-4 muxleb-
is debulebebi ganixileba rogorc konvenciis damatebiTi muxlebi da konvenci-
is yvela debuleba gamoiyeneba Sesabamisad.

muxli 6

xelmowera da ratificireba

winamdebare oqmi Riaa xelmosawerad evropis sabWos wevrebisaTvis, rom-
lebmac xeli moaweres konvencias; igi eqvemdebareba ratificirebas imavdrou-
lad, an konvenciis ratificirebis Semdgom. oqmi ZalaSi Sedis aTi saratifika-
cio sigelis deponirebis Semdeg. rac Seexeba nebismier xelmomwers, romelmac
ratificireba moaxdina SemdgomSi, oqmi ZalaSi Sedis misi saratifikacio sige-
lis deponirebis dRidan.

saratifikacio sigelebi deponirdeba evropis sabWos generalur mdivan-
Tan, romelic atyobinebs yvela wevrs im saxelmwifoTa saxelwodebebs, rom-
lebmac moaxdines ratificireba.

Sesrulebulia q. parizSi 1952 wlis 20 marts, inglisur da frangul enebze,
orive Tanabrad auTenturi teqstiT, erT egzemplarad, romlebic Sesanaxad
rCeba evropis sabWos arqivSi. generaluri mdivani damowmebul aslebs gadas-
cems TiToeul xelmomwer mTavrobas.

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvencia
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adamianis uflebaTa da ZiriTad TavisuflebaTa
konvenciis oqmi No. 4 calkeul uflebaTa da

TavisuflebaTa uzrunvelyofis Sesaxeb, romlebic
Setanili ar aris konvenciasa da mis pirvel oqmSi

strasburgi, 1963 wlis 16 seqtemberi

qvemore xelmomwerma mTavrobebma, arian ra evropis sabWos wevrebi;

gadawyvites ra, gadadgan nabijebi im calkeul uflebaTa da Tavisufleba-
Ta koleqtiuri ganxorcielebis uzrunvelsayofad, romelTac ar Seicavs rom-
Si 1950 wlis 4 noembers xelmowerili adamianis uflebaTa da ZiriTad Tavisu-
flebaTa dacvis konvenciis (SemdgomSi moxseniebuli rogorc @konvencia”)
pirveli nawili da 1952 wlis 20 marts parizSi xelmowerili pirveli damatebi-
Ti oqmis 1_3 muxlebi;

SeTanxmdnen Semdegze:

muxli 1

valis gamo Tavisuflebis aRkveTis akrZalva

aravis SeiZleba aRekveTos Tavisufleba mxolod saxelSekrulebo valde-
bulebebis Sesrulebis SeuZleblobis safuZvelze.

muxli 2

gadaadgilebis Tavisufleba

1. yvelas, vinc kanonierad imyofeba saxelmwifos teritoriaze, aqvs am
teritoriis farglebSi Tavisuflad gadaadgilebis ufleba da sacxovrebeli
adgilis arCevis Tavisufleba.

2. yvelas aqvs nebismieri, maT Soris sakuTari, qveynis datovebis ufleba.

3. aRniSnul uflebaTa ganxorcielebaze ar SeiZleba dawesdes raime
SezRudva, garda imisa, rac Seesabameba kanons da aucilebelia demokratiul
sazogadoebaSi erovnuli uSiSroebis an sazogadoebrivi usafrTxoebis inter-
esebisaTvis, sazogadoebrivi wesrigis SesanarCuneblad, danaSaulis Tavidan
acilebis, janmrTelobis an zneobis an sxvaTa uflebaTa da TavisuflebaTa
dasacavad.

4. 1-li punqtiT dadgenili uflebebi calkeul raionebSi aseve SeiZleba
daeqvemdebaros SezRudvebs, romlebic dawesebulia kanonis Sesabamisad da
gamarTlebulia demokratiul sazogadoebaSi sajaro interesebiT.

muxli 3

moqalaqeTa gaZevebis akrZalva

1. aravin SeiZleba gaaZevon individualuri Tu koleqtiuri RonisZiebis
gziT im saxelmwifos teritoriidan, romlis moqalaqec is aris.

2. aravis SeiZleba CamoerTvas im saxelmwifos teritoriaze Sesvlis
ufleba, romlis moqalaqec is aris.
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muxli 4

ucxoelTa koleqtiuri gaZevebis akrZalva

ucxoelTa koleqtiuri gaZeveba akrZalulia.

muxli 5

teritoriuli gamoyeneba

1. nebismier maRal xelSemkvrel mxares SeuZlia, am oqmis xelmoweris an
ratificirebis an amis Semdgom nebismier dros, evropis sabWos generalur mdi-
vans gaugzavnos gancxadeba, romelSic gansazRvravs, Tu ra farglebSi kisru-
lobs igi valdebulebas winamdebare oqmi gamoiyenos iseT teritoriebze,
romelTa saerTaSoriso urTierTobebzec is aris pasuxismgebeli, rogorc es
gancxadebaSia miTiTebuli.

2. nebismier maRal xelSemkvrel mxares, romelmac gaagzavna gancxadeba
wina punqtis Sesabamisad, SeuZlia drodadro gaagzavnos Semdgomi gancxadeba
nebismieri wina gancxadebis pirobebSi Sesworebebis Setanis an nebismieri ter-
itoriis mimarT winamdebare oqmis debulebaTa gamoyenebis Sewyvetis Sesaxeb.

3. am muxlis Sesabamisad gakeTebuli gancxadeba ganixileba rogorc kon-
venciis 56-e muxlis 1-li punqtis Sesabamisad gakeTebuli gancxadeba.

4. nebismieri saxelmwifos teritoria, romlis mimarT es oqmi gamoiyeneba
am saxelmwifos mier ratificirebis an miRebis ZaliT da TiToeuli terito-
ria, romlis mimarTac es oqmi gamoiyeneba saxelmwifos mier am muxlis Sesabam-
isad gakeTebuli gancxadebis ZaliT, ganixileba calke teritoriebad, saxelm-
wifos teritoriaze me-2 da me-3 muxlebSi miTiTebebis miznisaTvis.

5. nebismier saxelmwifos, romelmac gaakeTa gancxadeba am muxlis 1-li an
me-2 punqtis Sesabamisad, SemdgomSi nebismier dros SeuZlia ganacxados erTi
an meti teritoriis saxeliT, romelTac gancxadeba exebaT, rom igi aRiarebs
sasamarTlos kompetencias miiRos ganacxadebi pirebis, arasamTavrobo orga-
nizaciebis an pirTa jgufebisagan am oqmis yvela an 1_4 nebismier muxlTan mi-
marTebiT, rogorc es gaTvaliswinebulia konvenciis 34-e muxliT.

muxli 6

konvenciasTan Tanafardoba

maRal xelSemkvrel mxareebs Soris am oqmis 1_5 muxlebis debulebebi ganix-
ileba rogorc konvenciis damatebiTi muxlebi da konvenciis yvela debuleba
gamoiyeneba Sesabamisad.

muxli 7

xelmowera da ratificireba

1. winamdebare oqmi Riaa xelmosawerad evropis sabWos wevrebisaTvis,
romlebmac xeli moaweres konvencias; igi eqvemdebareba ratificirebas
imavdroulad, an konvenciis ratificirebis Semdgom. oqmi ZalaSi Sedis xuTi
saratifikacio sigelis deponirebis Semdeg. rac Seexeba nebismier xelmomwers,
romelmac ratificireba moaxdina SemdgomSi, oqmi ZalaSi Sedis misi sarati-
fikacio sigelis deponirebis dRidan.

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvencia
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2. saratifikacio sigelebi deponirdeba evropis sabWos generalur mdi-
vanTan, romelic atyobinebs yvela wevrs im saxelmwifoTa saxelwodebebs, rom-
lebmac moaxdines ratificireba.

amis dasturad, qvemore xelmomwerebma, romlebic saTanadod uflebam-
osilni arian, xeli moaweres am oqms.

Sesrulebulia q. strasburgSi 1963 wlis 16 seqtembers, inglisur da fran-
gul enebze, orive Tanabrad auTenturi teqstiT, erT egzemplarad, romelic
Sesanaxad rCeba evropis sabWos arqivSi. generaluri mdivani damowmebul aslebs
gadascems TiToeul xelmomwer mTavrobas.

adamianis uflebaTa da ZiriTad
TavisuflebaTa konvenciis oqmi No.6
sikvdiliT dasjis gauqmebis Sesaxeb

strasburgi, 1983 wlis 28 aprili

1950 wlis 4 noembers romSi xelmowerili adamianis uflebaTa da ZiriTad
TavisuflebaTa dacvis konvenciis (SemdgomSi moxseniebuli rogorc @konven-
cia”) am oqmze xelmomweri evropis sabWos wevrma saxelmwifoebma;

gaiTvaliswines ra, rom ganviTareba, romelsac adgili hqonda evropis sab-
Wos ramdenime saxelmwifoSi, gamoxatavs saerTo tendencias sikvdiliT dasjis
gauqmebis sasargeblod,

 SeTanxmdnen Semdegze:

muxli 1

sikvdiliT dasjis gauqmeba

sikvdiliT dasja gauqmdeba. aravis Seefardeba aseTi sasjeli an daisjeba
sikvdiliT.

muxli 2

sikvdiliT dasja omianobis periodSi

saxelmwifos SeuZlia gaiTvaliswinos Tavis kanonmdeblobaSi sikvdiliT
dasja omis an omis gardauvali safrTxis dros Cadenili qmedebebisaTvis; amg-
vari sasjeli gamoiyeneba mxolod kanoniT dadgenil SemTxvevebSi da misi de-
bulebebis Sesabamisad. saxelmwifo awvdis evropis sabWos generalur mdivans
am kanonis Sesabamis debulebebs.

muxli 3

gadaxvevis akrZalva

dauSvebelia konvenciis me-15 muxlis safuZvelze am oqmis debulebebidan
gadaxveva.
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muxli 4

daTqmebis akrZalva

dauSvebelia konvenciis 57-e muxlis safuZvelze am oqmis debulebaTa mima-
rT daTqmebis gakeTeba.

muxli 5

teritoriuli gamoyeneba

1. nebismier saxelmwifos, xelmoweris an saratifikacio, miRebis an damt-
kicebis sigelis deponirebis dros, SeuZlia gansazRvros teritoria an teri-
toriebi, romlis mimarTac es oqmi gamoiyeneba.

2. nebismier saxelmwifos, mogvianebiT nebismier dros SeuZlia evropis
sabWos generaluri mdivnisadmi gagzavnili gancxadebiT, gaavrcelos am oqmis
gamoyeneba gancxadebaSi gansazRvruli nebismieri sxva teritoriis mimarT.
aseTi teritoriebis mimarT oqmi ZalaSi Sedis generaluri mdivnis mier amg-
vari gancxadebis miRebidan momdevno Tvis pirvel dRes.

3. wina ori punqtis Sesabamisad gakeTebuli nebismieri gancxadeba, amgvar
gancxadebaSi gansazRvruli nebismieri teritoriis mimarT, SeiZleba ukan iqnes
gamoTxovili generaluri mdivnisadmi gagzavnili SetyobinebiT. gamoTxova
amoqmeddeba generaluri mdivnis mier amgvari Setyobinebis miRebidan momdevno
Tvis pirvel dRes.

muxli 6

konvenciasTan Tanafardoba

monawile saxelmwifoebs Soris am oqmis 1_5 muxlebis debulebebi ganixileba
rogorc konvenciis damatebiTi muxlebi da konvenciis yvela debuleba gamoiy-
eneba Sesabamisad.

muxli 7

xelmowera da ratificireba

winamdebare oqmi Riaa xelmosawerad evropis sabWos wevri saxelmwifoebi-
saTvis, romlebmac xeli moaweres konvencias. igi eqvemdebareba ratificire-
bas, miRebas an damtkicebas. evropis sabWos wevr saxelmwifos ar SeuZlia am
oqmis ratificireba, miReba an damtkiceba, Tu mas imavdroulad an manamde ar
mouxdenia konvenciis ratificireba. saratifikacio, miRebis an damtkicebis
sigelebi deponirdeba evropis sabWos generalur mdivanTan.

muxli 8

ZalaSi Sesvla

1. winamdebare oqmi ZalaSi Sedis, me-7 muxlis debulebebis Sesabamisad,
evropis sabWos xuTi wevri saxelmwifos mier maTTvis oqmis savaldebulod
aRiarebaze Tanxmobis gamoxatvidan momdevno Tvis pirvel dRes.

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvencia



30

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

2. nebismieri wevri saxelmwifosaTvis, romelic SemdgomSi gamoxatavs
Tanxmobas savaldebulod aRiarebaze, oqmi ZalaSi Sedis saratifikacio, miRe-
bis an damtkicebis sigelis deponirebidan momdevno Tvis pirvel dRes.

muxli 9

depozitaris funqciebi

evropis sabWos generaluri mdivani atyobinebs evropis sabWos wevr saxelm-
wifoebs:

a) nebismieri xelmoweris Sesaxeb;

b) nebismieri saratifikacio, miRebis an damtkicebis sigelis deponireb-
is Sesaxeb;

c) me-5 da me-8 muxlebis Sesabamisad, am oqmis ZalaSi Sesvlis TariRs;

d) am oqmTan dakavSirebuli nebismieri sxva qmedebis, Setyobinebis an cno-
bis Sesaxeb.

amis dasturad, qvemore xelmomwerebma, romlebic saTanadod uflebam-
osilni arian, xeli moaweres am oqms.

Sesrulebulia q. strasburgSi 1983 wlis 28 aprils, inglisur da frangul
enebze, orive Tanabrad auTenturi teqstiT, erT egzemplarad, romelic Sesan-
axad rCeba evropis sabWos arqivSi. generaluri mdivani damowmebul aslebs ga-
dascems evropis sabWos TiToeul wevr saxelmwifos.

adamianis uflebaTa da ZiriTad TavisuflebaTa
dacvis konvenciis oqmi No.7

strasburgi, 1984 wlis 22 noemberi

qvemore xelmomwerma evropis sabWos wevrma saxelmwifoebma

gadawyvites ra, gadadgan Semdgomi nabijebi calkeul uflebaTa da Tavisu-
flebaTa koleqtiuri ganxorcielebis uzrunvelsayofad, romSi 1950 wlis 4
noembers xelmowerili adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis
konvenciis (SemdgomSi moxseniebuli rogorc @konvencia”) meSveobiT;

SeTanxmdnen Semdegze:

muxli 1

ucxoelTa gaZevebasTan dakavSirebuli proceduruli garantiebi

1. saxelmwifos teritoriaze kanonierad myofi ucxoeli ar SeiZleba
gaaZevon, garda kanonis Sesabamisad miRebuli gadawyvetilebisa da mas unda
hqondes saSualeba:

a) waradginos misi gaZevebis sawinaaRmdego argumentebi;

b) gadaisinjos misi saqme; da
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c) am miznebiT warsdges kompetenturi organos an am organos mier daniS-
nuli erTi an ramdenime piris winaSe.

2. ucxoeli SeiZleba gaaZevon am muxlis 1-li punqtis (a), (b) da (c) qvepun-
qtebis Sesabamisad Tavisi uflebebis ganxorcielebamde, rodesac aseTi gaZeve-
ba aucilebelia sazogadoebrivi wesrigis interesebisaTvis an efuZneba
erovnuli uSiSroebis mosazrebebs.

muxli 2

sisxlis samarTlis saqmeebze apelaciis ufleba

1. yvelas, vinc msjavrdebulia sisxlis samarTlis danaSaulisaTvis sasa-
marTlos mier, ufleba aqvs misi ganaCeni an sasjeli gadaisinjos ufro maRali
instanciis sasamarTlos mier. am uflebis ganxorcieleba im safuZvlebis CaTv-
liT, romlebzec igi SeiZleba ganxorcieldes, wesrigdeba kanoniT.

2. es ufleba SeiZleba daeqvemdebaros gamonaklisebs mcire mniSvnelobis
danaSaulTa mimarT, rogorc es gansazRvrulia kanoniT, an im SemTxvevebSi,
rodesac Sesabamisi piri gaasamarTla umaRlesi instanciis sasamarTlom pirve-
li instanciiT an msjavri daedo misi gamarTlebis sawinaaRmdegod Setanili
apelaciis Sedegad.

muxli 3

kompensacia mcdari ganaCenisaTvis

rodesac pirs saboloo gadawyvetilebiT msjavri daedo sisxlis samarT-
lis danaSaulisaTvis da rodesac SemdgomSi misi ganaCeni gauqmda, an is Seiwy-
ales im safuZvelze, rom axali an axladaRmoCenili garemoebebi aSkarad na-
Tels hfenen, rom adgili hqonda sasamarTlo Secdomas, pirs, romelmac amg-
vari ganaCeniT dadgenili sasjelis Sedegad ganicada tanjva, unda mieces ko-
mpensacia Sesabamisi saxelmwifos kanonmdeblobis an praqtikis Tanaxmad, Tu
ar damtkicda, rom ucnobi garemoebebis droulad gaumJRavnebloba mTlianad
an nawilobriv moxda misi mizeziT.

muxli 4

ufleba ar iqnes ganmeorebiT gasamarTlebuli an dasjili

1. aravin gasamarTldeba an daisjeba sisxlis samarTlis wesiT erTi da
imave saxelmwifos iurisdiqciis farglebSi im danaSaulisaTvis, romlisTvisac
igi ukve sabolood iqna gamarTlebuli an msjavrdebuli am saxelmwifos kanon-
mdeblobisa da sisxlis samarTlis procesis Sesabamisad.

2. wina punqtis debulebani xels ar uSlis, Sesabamis saxelmwifos kanonm-
deblobisa da sisxlis samarTlis procesis Sesabamisad, saqmis gadasinjvas, Tu
arsebobs mtkicebuleba axali an axladaRmoCenili faqtebis saxiT, an, Tu wina
procesze adgili hqonda arsebiT xarvezs, romelsac SeeZlo zegavlena moex-
dina saqmis Sedegze.

3. dauSvebelia am muxlidan gadaxveva konvenciis me-15 muxlis Sesabamisad.

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvencia
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adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

muxli 5

meuRleTa Soris Tanasworoba

meuRleebi sargebloben kerZo samarTlebrivi xasiaTis Tanabari uflebe-
biTa da pasuxismgeblobebiT erTmaneTs Soris da SvilebTan urTierTobebSi,
daqorwinebasTan dakavSirebiT, qorwinebis ganmavlobaSi da misi Sewyvetis
SemTxvevaSi. winamdebare muxli xels ar uSlis saxelmwifoebs, miiRon iseTi
zomebi, rogoric saWiroa bavSvTa interesebisaTvis.

muxli 6

teritoriuli gamoyeneba

1. nebismier saxelmwifos, xelmoweris an misi saratifikacio, miRebis an
damtkicebis sigelis deponirebis dros, SeuZlia gansazRvros teritoria an
teritoriebi, romelTa mimarTac es oqmi gamoiyeneba da daadginos farglebi,
romlebSic is iRebs valdebulebas am oqmis debulebaTa gamoyenebaze aseT ter-
itoriaze an teritoriebze.

2. nebismier saxelmwifos, Semdgom nebismier dros, SeuZlia evropis sab-
Wos generaluri mdivnisaTvis gagzavnili gancxadebiT gaavrcelos am oqmis
gamoyeneba am gancxadebaSi gansazRvrul nebismier sxva teritoriaze. amgvari
teritoriis mimarT oqmi ZalaSi Sedis generaluri mdivnis mier amgvari
gancxadebis miRebis Semdeg, orTviani vadis amowurvidan momdevno Tvis pirv-
el dRes.

3. wina ori punqtis Tanaxmad gakeTebuli nebismieri gancxadeba, aseT
gancxadebaSi gansazRvruli nebismieri teritoriis mimarT, SeiZleba gamoTx-
ovil iqnes an Seicvalos generaluri mdivnisaTvis gagzavnili SetyobinebiT.
gamoTxova an Secvla amoqmeddeba generaluri mdivnis mier amgvari Setyobin-
ebis miRebis Semdeg orTviani vadis amowurvidan momdevno Tvis pirvel dRes.

4. am muxlis Sesabamisad gakeTebuli gancxadeba miiCneva konvenciis 56-e
muxlis 1-li punqtis Sesabamad gakeTebul gancxadebad.

5. nebismieri saxelmwifos teritoria, romlis mimarT es oqmi gamoiyeneba
am saxelmwifos mier ratificirebis, miRebis an damtkicebis ZaliT da TiToeu-
li teritoria, romlis mimarTac es oqmi gamoiyeneba saxelmwifos mier am mux-
lis Sesabamisad gakeTebuli gancxadebis ZaliT, SeiZleba ganixilebodes calke
teritoriebad saxelmwifos teritoriaze, 1-l muxlSi miTiTebis miznisaTvis.

6. nebismier saxelmwifos, romelmac gaakeTa gancxadeba am muxlis 1-li an
me-2 punqtebis Sesabamisad, SemdgomSi nebismier dros SeuZlia ganacxados erTi
an meti teritoriis saxeliT, romelTac gancxadeba exebaT, rom igi aRiarebs
sasamarTlos kompetencias, miiRos ganacxadebi pirebis, arasamTavrobo orga-
nizaciebis an pirTa jgufebisagan am oqmis yvela an 1_5 nebismier muxlTan mi-
marTebiT, rogorc es gaTvaliswinebulia konvenciis 34-e muxliT.

muxli 7

konvenciasTan Tanafardoba

monawile saxelmwifoebs Soris am oqmis 1_6 muxlebis debulebebi ganixileba
rogorc konvenciis damatebiTi muxlebi da konvenciis yvela debuleba gamoiy-
eneba Sesabamisad.
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muxli 8

xelmowera da ratificireba

es oqmi Riaa xelmosawerad evropis sabWos wevri saxelmwifoebisaTvis, rom-
lebmac xeli moaweres konvencias. igi eqvemdebareba ratificirebas, miRebas
an damtkicebas. evropis sabWos wevr saxelmwifos ar SeuZlia am oqmis rati-
ficireba, miReba an damtkiceba, Tu mas imavdroulad an manamde ar mouxdenia
konvenciis ratificireba. saratifikacio, miRebis an damtkicebis sigelebi
deponirdeba evropis sabWos generalur mdivanTan.

muxli 9

ZalaSi Sesvla

1. winamdebare oqmi ZalaSi Sedis, me-8 muxlis debulebebis Sesabamisad,
evropis sabWos Svidi wevri saxelmwifos mier maTTvis oqmis savaldebulod
aRiarebaze Tanxmobis gamoxatvis Semdeg, orTviani vadis amowurvidan momdevno
Tvis pirvel dRes.

2. nebismieri wevri saxelmwifos mimarT, romelic SemdgomSi gamoxatavs
Tanxmobas savaldebulod aRiarebaze, oqmi ZalaSi Sedis saratifikacio, miRe-
bis an damtkicebis sigelis deponirebis Semdeg orTviani vadis amowurvidan
momdevno Tvis pirvel dRes.

muxli 10

depozitaris funqciebi

evropis sabWos generaluri mdivani atyobinebs evropis sabWos wevr saxelm-
wifoebs:

a) nebismieri xelmoweris Sesaxeb;

b) nebismieri saratifikacio, miRebis an damtkicebis sigelis deponireb-
is Sesaxeb;

c) me-6 da me-9 muxlebis Sesabamisad, am oqmis ZalaSi Sesvlis TariRs;

d) am oqmTan dakavSirebuli nebismieri sxva qmedebis, Setyobinebis an cno-
bis Sesaxeb.

amis dasturad, qvemore xelmomwerebma, romlebic saTanadod uflebam-
osilni arian, xeli moaweres am oqms.

Sesrulebulia q. strasburgSi 1984 wlis 22 noembers, inglisur da fran-
gul enebze, orive Tanabrad auTenturi teqstiT, erT egzemplarad, romelic
Sesanaxad rCeba evropis sabWos arqivSi. generaluri mdivani damowmebul aslebs
gadascems evropis sabWos TiToeul wevr saxelmwifos.

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvencia



34

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

adamianis uflebaTa da ZiriTad TavisuflebaTa
dacvis konvenciis oqmi # 12

romi, 2000 wlis 4 noemberi

qvemore xelmomweri evropis sabWos wevri saxelmwifoebi,

iTvaliswineben ra ZiriTad princips, romlis Tanaxmad yvela adamiani Ta-
nasworia kanonis winaSe da ufleba aqvs Tanabrad iqnes kanoniT daculi;

gadawyvites ra, gadadgan Semdgomi nabijebi, raTa xeli Seuwyon yvela piris
Tanasworobas diskriminaciis zogadi akrZalvis koleqtiuri ganxorcielebis
gziT, romSi 1950 wlis 4 noembers xelmowerili adamianis uflebaTa da Ziri-
Tad TavisuflebaTa dacvis konvenciis (SemdgomSi moxseniebuli rogorc ,,kon-
vencia’’) saSualebiT;

kvlav adastureben ra, rom aradiskriminaciis principi xels ar uSlis
monawile saxelmwifoebs, gaataron RonisZiebebi, raTa xeli Seuwyon srul da
efeqtian Tanasworobas, im pirobiT, rom aseTi RonisZiebebisaTvis arsebobs
obieqturi da gonivruli gamarTleba,

SeTanxmdnen Semdegze:

muxli 1

diskriminaciis zogadi akrZalva

1. kanoniT dadgenili nebismieri uflebiT sargebloba uzrunvelyofil-
ia diskriminaciis gareSe nebismier iseT safuZvelze, rogoricaa sqesi, rasa,
kanis feri, ena, religia, politikuri an sxva Sexeduleba, erovnuli an social-
uri warmoSoba, erovnuli umciresobisadmi kuTvnileba, qoneba, dabadeba an sxva
statusi.

2. aravin SeiZleba iqnes diskriminirebuli nebismieri sajaro xelisu-
flebis mier 1-l punqtSi aRniSnul nebismier safuZvelze.

muxli 2

teritoriuli gamoyeneba

1. nebismier saxelmwifos, xelmoweris an saratifikacio, miRebis an damt-
kicebis sigelis deponirebis dros SeuZlia gansazRvros teritoria an teri-
toriebi, romlis mimarTac es oqmi gamoiyeneba.

2. nebismier saxelmwifos, mogvianebiT nebismier dros, SeuZlia evropis
sabWos generaluri mdivnisadmi gagzavnili gancxadebiT gaavrcelos am oqmis
gamoyeneba gancxadebaSi gansazRvruli nebismieri sxva teritoriis mimarT.
aseTi teritoriis mimarT oqmi ZalaSi Sedis generaluri mdivnis mier amgvari
gancxadebis miRebis Semdeg samTviani vadis amowurvidan momdevno Tvis pirv-
el dRes.

3. wina ori punqtis Tanaxmad gakeTebuli nebismieri gancxadeba, aseT
gancxadebaSi gansazRvruli nebismieri teritoriis mimarT, SeiZleba gamoTx-
ovil iqnes an Seicvalos evropis sabWos generaluri mdivnisaTvis gagzavnili
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SetyobinebiT. gamoTxova an Secvla amoqmeddeba generaluri mdivnis mier amg-
vari Setyobinebis miRebis Semdeg samTviani vadis amowurvidan momdevno Tvis
pirvel dRes.

4. am muxlis mixedviT gakeTebuli gancxadeba miiCneva konvenciis 56-e mux-
lis 1-li punqtis Sesabamisad gakeTebul gancxadebad.

5. nebismier saxelmwifos, romelmac gaakeTa gancxadeba am muxlis 1-li an
me-2 punqtebis Sesabamisad, SemdgomSi nebismier dros SeuZlia ganacxados erTi
an meti teritoriis saxeliT, romelTac gancxadeba exebaT, rom igi aRiarebs
sasamarTlos kompetencias miiRos ganacxadebi pirebis, arasamTavrobo orga-
nizaciebis an pirTa jgufebisagan am oqmis 1-l muxlTan mimarTebiT, rogorc
es gaTvaliswinebulia konvenciis 34-e muxliT.

muxli 3

konvenciasTan Tanafardoba

monawile saxelmwifoebs Soris am oqmis 1-li da me-2 muxlis debulebebi
ganixileba rogorc konvenciis damatebiTi muxlebi da konvenciis yvela de-
buleba gamoiyeneba Sesabamisad.

muxli 4

xelmowera da ratificireba

es oqmi Riaa xelmosawerad evropis sabWos wevri saxelmwifoebisaTvis, rom-
lebmac xeli moaweres konvencias. igi eqvemdebareba ratificirebas, miRebas
an damtkicebas. evropis sabWos wevr saxelmwifos ar SeuZlia am oqmis rati-
ficireba, miReba an damtkiceba, Tu mas imavdroulad an manamde ar mouxdenia
konvenciis ratificireba. saratifikacio, miRebis an damtkicebis sigelebi
deponirdeba evropis sabWos generalur mdivanTan.

muxli 5

ZalaSi Sesvla

1. winamdebare oqmi ZalaSi Sedis, me-4 muxlis debulebebis Sesabamisad,
evropis sabWos aTi wevri saxelmwifos mier maTTvis oqmis savaldebulod aRi-
arebaze Tanxmobis gamoxatvis Semdeg, samTviani vadis amowurvidan momdevno
Tvis pirvel dRes.

2. nebismieri wevri saxelmwifos mimarT, romelic SemdgomSi gamoxatavs
Tanxmobas savaldebulod aRiarebaze, oqmi ZalaSi Sedis saratifikacio, miRe-
bis an damtkicebis sigelis deponirebis Semdeg, samTviani vadis amowurvidan
momdevno Tvis pirvel dRes.

muxli 6

depozitaris funqciebi

evropis sabWos generaluri mdivani atyobinebs evropis sabWos wevr saxelm-
wifoebs:

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvencia
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a) nebismieri xelmoweris Sesaxeb;

b) nebismieri saratifikacio, miRebis an damtkicebis sigelis deponireb-
is Sesaxeb;

c) me-2 da me-5 muxlebis Sesabamisad, am oqmis ZalaSi Sesvlis TariRs;

d) am oqmTan dakavSirebuli nebismieri sxva qmedebis, Setyobinebis an cno-
bis Sesaxeb.

amis dasturad, qvemore xelmomwerebma, romlebic saTanadod uflebam-
osilni arian, xeli moaweres am oqms.

Sesrulebulia q. romSi 2000 wlis 4 noembers, inglisur da frangul enebze,
orive Tanabrad auTenturi teqstiT, erT egzemplarad, romelic Sesanaxad
rCeba evropis sabWos arqivSi. generaluri mdivani damowmebul aslebs gadas-
cems evropis sabWos TiToeul wevr saxelmwifos.

11.12.01.



37

samarTlebrivi dacvis
Sinasaxelmwifoebrivi efeqtiani

saSualebebis amowurvis wesi

konvenciis 35-e muxlis Tanaxmad:

sasamarTlos SeuZlia, saqme gansaxilvelad miiRos mxolod mas Semdeg,
rac amoiwureba Sinasaxelmwifoebrivi dacvis yvela saSualeba saerTa-
Soriso samarTlis sayovelTaod aRiarebuli normis Sesabamisad da eqv-
si Tvis vadaSi _ saqmeze saboloo gadawyvetilebis miRebis dRidan.

evropis adamianis uflebaTa konvenciis 35-e muxli asaxavs saerTaSoriso
samarTlis zogad princips, romlis Tanaxmadac, SezRudulia mimarTva saer-
TaSoriso tipis sasamarTloebisaTvis manam, sanam ar amoiwureba samarTlebrivi
dacvis yvela erovnuli saSualeba. aRniSnuli debulebis nawilobrivi daniS-
nulebaa, konvenciis xelSemkvreli saxelmwifoebisaTvis saSualebis micema,
raTa maT ganixilon da gadaWran konvenciasa da damatebiT oqmebSi gansazRvru-
li uflebebis darRvevasTan dakavSirebuli pretenziebi erovnul doneze. amis
nawilobrivi mizania erovnuli sasamarTloebisaTvis praqtikuli saSualebis
micema, raTa maT ganixilon saqmeebze warmodgenili mtkicebulebebi, miscen maT
Sefaseba, gadaWran pretenziebi da amiT Seamciron ganacxadTa dineba stras-
burgis sasamarTloSi.

evropis adamianis uflebaTa konvenciis 1-li muxlis Tanaxmad, saxelmwi-
foebs akisriaT valdebuleba TavianTi iurisdiqciis farglebSi yvelasaTvis
uzrunvelyon konvenciaSi Camoyalibebuli uflebebis da Tavisuflebebis dac-
va. valdebuleba aseve gulisxmobs samarTlebrivi dacvis saSualebebis uzrun-
velyofas darRveuli uflebebisaTvis. swored saxelmwifoebi, erovnuli uw-
yebebis saSualebiT, arian pasuxismgeblebi uflebaTa da TavisuflebaTa
dacvaze. rac Seexeba evropis adamianis uflebaTa sasamarTlos, igi saqmeSi
ereva mxolod mas Semdeg, rac samarTlebrivi dacvis erovnuli saSualebebis
Sedegad ver ganxorcieldeba uflebebisa da Tavisuflebebis dacva. swored
aRniSnul sakiTxs misca ganmarteba strasburgis sasamarTlom saqmeze _ Akdi-
var v. Turkey.

@konvenciiT dadgenili dacvis meqanizmi atarebs subsidirul xasiaTs
adamianis uflebaTa dacvis erovnul meqanizmebTan mimarTebiT~.

analogiuri midgoma gamomJRavnda mraval sxva saqmeSi, maT Soris _ Schouw
Nielsen v. Denmark, romelSic sasamarTlom ganacxada:

@mopasuxe saxelmwifos, pirvel rigSi, unda hqondes SesaZlebloba, raTa
mis xelT arsebuli saSualebebiT erovnul samarTlebriv sistemaSi
aRmofxvras individualuri piris mimarT ganxorcielebuli darRveva~.

zogadad, pretenziebi ar unda warudginon evropis sasamarTlos, sanam sa-
marTlebrivi dacvis yvela efeqtiani saSualeba ar amoiwureba erovnul don-
eze. Tumca, evropis sasamarTloSi Setanili ganacxadis ganxilvas mravali Tve
sWirdeba da @saSualebebis amowurvis~ wesi ar moqmedebs manam, sanam ar ganix-
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ileba ganacxadis arsebiT ganxilvaze daSvebadobis sakiTxi1. amitomac ganmcx-
adebels xels araferi uSlis, warudginos ganacxadi strasburgis sasamarT-
los erovnul doneze saboloo samarTlebrivi saSualebis amowurvis parale-
lurad da saqmis kursSi Caayenos evropis sasamarTlo erovnul doneze mim-
dinare samarTlebrivi saSualebis progresTan dakavSirebiT.

sasamarTlom xazgasmiT aRniSna, rom @samarTlebrivi dacvis saSualebebis
amowurvis~ wesi unda gamoiyenon garkveuli moqnilobiTa da zedmeti for-
malizmis gareSe. amis miuxedavad, aRniSnuli wesi mainc gamoiyeneba. amasTan,
aRsaniSnavia, rom samarTlebrivi dacvis saSualebaTa amowurvis moTxovnaSi
igulisxmeba mxolod iseTi saSualebebi, romlebic xelmisawvdomia, sakmari-
sia da dakavSirebulia savaraudo darRvevebTan.

aRniSnuli wesi moiTxovs, amoiwuros yvela is saSualeba, @romelic aSkar-
ad ar aris araefeqtiani~2 da ara is saSualebebi, romlebic aSkarad efeqtiania.

samarTlebrivi dacvis saSualebis efeqtianoba

imisaTvis, raTa samarTlebrivi dacvis saSualeba sasamarTlom efeqtianad
miiCnios, am saSualebiT SesaZlebeli unda iyos darRvevis aRmofxvra da dar-
Rvevis gamo miyenebuli zianis anazRaureba mxolod pirdapiri da ara arapirda-
piri gziT.

aRniSnuli wesis yvelaze mniSvnelovani aspeqtia is, rom ganmcxadebelma
unda gamoiyenos samarTlebrivi dacvis yvela saSualeba umaRlesi instanciis
CaTvliT mxolod im SemTxvevaSi, Tu umaRlesi instanciis sasamarTlo orga-
nos winaSe wardgenil saCivars SeuZlia arsebiTi zegavlena moaxdinos saqmis
arsebiT mxareze3. amasTanave, unda gadaidgas yvela is procesualuri nabiji,
romelsac SeuZlia aRkveTos konvenciiT garantirebuli uflebis darRveva.

efeqtianobis naTel magaliTad SeiZleba moviyvanoT eqstradiciasTan, de-
portaciasa da gaZevebasTan dakavSirebuli saqmeebi. aseT saqmeebSi sasamarT-
lom daadgina Semdegi principi: rodesac piri amtkicebs, rom eqstradiciis,
deportaciisa da gaZevebis Sedegad arsebobs misi me-3 muxlis sawinaaRmdego
mopyrobis daqvemdebarebis safrTxe, aRniSnulis gasaCivreba eqstradiciis,
deportaciisa da gaZevebis SeCerebis gareSe ar SeiZleba CaiTvalos efeqtian
saSualebad. Zalian saintereso gadawyvetileba gamoitana sasamarTlom saqmeze
_ Vijaynathan and Pushparajah v. France. aRniSnul saqmeSi ganmcxadeblebs misces
saxelmwifo teritoriis datovebis direqtiva, romelic ar iqneboda sisruleSi
moyvanili Semdgomi gaZevebis brZanebis gareSe. aseT SemTxvevaSi ganmcxade-
blebs ar hqondaT samarTlebrivi dacvis saSualeba, gaesaCivrebinaT direq-
tivis kanoniereba, Tumca arsebobda gaZevebis brZanebis (da ara direqtivis)
gasaCivrebis Teoriuli SesaZlebloba. aRniSnuli saCivris wardgena SesaZle-
beli iyo Sesabamisi pirebisaTvis brZanebis Cabarebidan 24 saaTSi. safrangeT-
is mTavroba amtkicebda, rom ganmcxadeblebi ar iyvnen konvenciiT garantire-
bul uflebaTa darRvevis msxverpli, radgan maT ar gadascemiaT gaZevebis br-
Zaneba. Sesabamisad, maT ar miumarTavT saCivriT aRniSnul brZanebasTan dakav-

1 DR 27/181.
2 De Wilde, Ooms and Versyp v. Belgium.
3 Televizier v. Italy.
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SirebiT da Sedegad ar hqondaT amowuruli samarTlebrivi dacvis yvela saSu-
aleba. sasamarTlo daeTanxma mTavrobis mosazrebas, rom ganmcxadeblebs hqon-
daT Teoriuli SesaZlebloba, gaesaCivrebinaT gaZevebis brZaneba.

maSin, rodesac arasasamarTlo xasiaTis saSualebebi zog SemTxvevaSi Sesa-
Zloa miCneul iqnes samarTlebrivi dacvis efeqtian saSualebad, arsebobs sa-
Sualebebi, romlebsac aSkarad ar gaaCniaT aseTi Tvisebebi. araefeqtian saSu-
alebad CaiTvala, magaliTad, SewyalebasTan dakavSirebuli Suamdgomloba an
saxalxo damcvelisaTvis (ombudsmenisaTvis) mimarTva4.

konvenciis sxvadasxva muxliT daculi uflebebisa da Tavisuflebebis sa-
marTlebrivi dacvis saSualebebi gansxvavebulia. magaliTad, konvenciis me-3
muxlTan mimarTebaSi amowuruli unda iyos saSualeba, romelic gulisxmobs
samarTalwarmoebis aRZvras arasaTanado mopyrobis gamo, garda im SemTxveve-
bisa, rodesac arasaTanado mopyroba warmoadgens oficialurad sanqcirebul
administraciul praqtikas.

im SemTxvevaSi, Tu ganmcxadebels aqvs samarTlebrivi dacvis ramdenime sa-
Sualeba, man unda gamoiyenos is saSualeba, romelic yvelaze gonivruli da
efeqtiania. rodesac ganmcxadebeli amowuravs saSualebas, romelic aSkarad
efeqtiania, maSin igi aRar aris valdebuli, mimarTos arsebul sxva saSuale-
bebs, romlebic xelmisawvdomia, magram, savaraudod, araefeqtiani.5 meore
mxriv, ganmcxadebels ar SeuZlia samarTlebrivi dacvis iseTi saSualebis ig-
norireba, romelic zogadad efeqtianad aris aRiarebuli. aqedan gamomdinare,
rodesac samarTlebrivi dacvis saSualeba amowurulia, evropis sasamarTlo
aRar ganixilavs Sesabamisi saxelmwifos xelisuflebis organoebisaTvis moTx-
ovnis SesaZleblobas, rom xelaxla gadaxedon samarTlebrivi dacvis saSualeb-
is efeqtianobis sakiTxs _ garda im SemTxvevisa, rodesac axali faqtebia aR-
moCenili.

samarTlebrivi dacvis Sesaferisi erovnuli saSualebis arCevis tvirTTan
mimarTebiT sasamarTlom imsjela saqmeze _ Beis v. Greece. aRniSnul saqmeSi gan-
mcxadebeli iyo samoqalaqo saproceso samarTlis profesori. ganmcxadebeli
erovnul doneze dadga alternativis winaSe, Tu romeli procedura aerCia
savaraudod darRveul uflebasTan dakavSirebiT. man airCia iafi da swrafi
procedura, romelic sabolood aRmoCnda araefeqtiani. arada, evropis sasa-
marTlos azriT, mas rom aerCia meore procedura, igi namdvilad efeqtiani
iqneboda.

aris Tu ara sasamarTlos mier saqmis ganxilva samarTlebrivi dacvis efeq-
tiani saSualeba, es damokidebulia konkretuli saqmis garemoebebze. saqmeSi _
M. v. U.K. _ iranelma moqalaqem, romlis mimarTac gamoitanes deportaciis gada-
wyvetileba narkotikebTan dakavSirebuli danaSaulis gamo da misi Txovna TavS-
esafris micemis Sesaxeb uaryo TavSesafris sakiTxebSi saxelmwifo mdivanma,
saCivriT mimarTa saemigracio saapelacio tribunals. tribunalma daadgina,
rom yvela pirma, romelsac surs saCivris wardgena politikur TavSesafarze
uaris Tqmis gamo, sasamarTlos unda mimarTos saxelmwifo ministris gadaw-
yvetilebasTan dakavSirebuli saCivriT, raTa amowuros samarTlebrivi dacvis
Sinasaxelmwifoebrivi saSualebebi.

4 X v. Sweden.
5 Remli v. France.

samarTlebrivi dacvis Sinasaxelmwifoebrivi efeqtiani saSualebebis amowurvis wesi
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analogiuri gadawyvetileba gamoitana evropis sasamarTlom saqmeze _
Soering v. U.K., sadac CaiTvala, rom sasamarTlo ganxilva, romelic gaimarTa
erovnul doneze eqstradiciis gamo gadawyvetilebasTan mimarTebaSi, warmoad-
genda efeqtian saSualebas.

sawinaaRmdego gadawyvetilebaa miRebuli saqmeze _ Manousakis v.Greece, sa-
dac evropis sasamarTlom daadgina, rom sasamarTlo ganxilva ar warmoadgen-
da samarTlebrivi dacvis efeqtian saSualebas, radganac mopasuxe saxelmwi-
foSi xSiri iyo SemTxveva, rodesac saberZneTis uzenaesi administraciuli
sasamarTlos mier gamotanil gadawyvetilebebs ar asrulebdnen.

saqmeSi _ Kuijk v. Greece _ saberZneTis mTavroba amtkicebda, rom ganmcxa-
debels ar hqonda amowuruli samarTlebrivi dacvis yvela Sinasaxelmwifoe-
brivi saSualeba, radgan mas ar miumarTavs kompetenturi organosaTvis sxva
cixeSi gadayvanis TxovniT. evropis adamianis uflebaTa komisiam uaryo
mTavrobis argumentacia da daadgina, rom im SemTxvevaSic ki, Tu am Txovnis
Sedegad SesaZlebeli iqneboda patimrobis pirobebis gaumjobeseba, es ver daex-
mareboda ganmcxadebels, warmoedgina kompetenturi organos winaSe saCivari
me-3 muxliT garantirebuli uflebis darRvevis gamo.

rac Seexeba sakonstitucio samarTalwarmoebas im qveynebSi, romlebsac
aqvT konstitucia, unda aRiZras sakonstitucio samarTalwarmoeba, amoiwuros
samarTlebrivi dacvis es saSualeba kanonebsa da administraciul praqtikasTan
dakavSirebuli pretenziebis irgvliv. magram mraval qveyanaSi sakonstitucio
samarTalwarmoeba gansxvavebulia. zogierTi samarTlebrivi sistema iZleva
imis saSualebas, rom gasaCivrdes rogorc kanonebi, ise kanonqvemdebare aqte-
bi konstituciasTan maTi Sesabamisobis TvalsazrisiT. samarTlebriv sistem-
aTa meore tipi ufro zRudavs sakonstitucio samarTalwarmoebis xelmisawv-
domobas. sxvadasxva qveyanaSi samarTlebrivi dacvis saSualebebi SesaZloa gan-
sxvavdebodes erTmaneTisagan, magram, maTi arsebobis SemTxvevaSi, isini unda
amowuros ganmcxadebelma.

mtkicebis tvirTi samarTlebrivi da cvis saSualebis
amowurvasTan dakavSirebiT

evropis sasamarTloSi Setanil ganacxadSi ganmcxadebelma unda miuTiTos
samarTlebrivi dacvis im saSualebebze, romlebic man amowura. amis Semdeg
mtkicebis tvirTi gadadis saxelmwifoze, romelmac unda daamtkicos, rom ar-
sebobda samarTlebrivi dacvis efeqtiani saSualeba, romelic ganmcxadebels
ar amouwuravs. saxelmwifom aseve unda daarwmunos evropis sasamarTlo, rom
ganmcxadebels Tavisuflad miuwvdeboda xeli aRniSnul saSualebaze6. mas Sem-
deg, rac saxelmwifo wamoWris samarTlebrivi dacvis amouwuravi saSualebis
sakiTxs, mtkicebis tvirTi imis gamo, rom amouwuravi saSualeba araefeqtiani
iyo, gadadis ganmcxadebelze. saxelmwifo, romelic sakmarisi sicxadiTa da
damajereblobiT ver wamoWris ganacxadis arsebiT ganxilvaze daSvebadobis
stadiaze samarTlebrivi dacvis saSualebis amowurvis sakiTxs, SesaZloa,
SemdgomSi SeizRudos evropis sasamarTlos mxridan, raTa samarTalwarmoeb-
is momdevno etapebze waradginos da daeyrdnos aRniSnul arguments.

6 DR 13/85.
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analogiurad, mTavrobebs ar eZlevaT ufleba, gansxvavebuli midgoma war-
moadginon evropis sasamarTlos winaSe, vidre es maT hqondaT erovnuli sasa-
marTloebis winaSe. magaliTad, saqmeSi _ Pine Valley Developments v. Ireland _ sasa-
marTlom daadgina, rom mTavroba strasburgSi mimdinare samarTalwarmoebis
procesis vercerT etapze ver daeyrdnoboda im arguments, rom ganmcxadeblebs
SeeZloT, erovnuli sasamarTloebis winaSe samarTlebrivi dacvis saSualebe-
biT esargeblaT, radganac TviT am erovnul sasamarTloebs umtkicebda
mTavroba, rom samarTlebrivi dacvis saSualebebi ganmcxadeblebisaTvis xel-
miuwvdomeli iyo.

viTarebebi, rodesac samarTlebrivi dacvis saSualebebis amouwuraoba,
SesaZloa, gaamarTlos evropis sasamarTlom

im SemTxvevaSi, rodesac saxelmwifo wamoWris ganmcxadeblis mier gamouy-
enebeli samarTlebrivi dacvis saSualebis arsebobis sakiTxs, ganmcxadebelma
unda daamtkicos, rom saSualeba araefeqtiani iyo an arsebobda garemoebebi,
romelTa gamoc igi ar iqna amowuruli _ magaliTad, rodesac ganmcxadebeli
amtkicebs, rom saxelmwifoSi moqmedi administraciuli praqtikis Sesabamis-
ad, samarTlebrivi dacvis saSualeba araefeqtiania da xsenebuli Sewynarebu-
lia xelisuflebis mier7. ganmcxadebels aseve SeuZlia daeyrdnos arguments,
rom im SemTxvevaSi, Tu ecdeboda samarTlebrivi dacvis saSualebaTa amowur-
vis wesis mkacrad dacvas, igi aragonivrulad daeqvemdebareboda Tavisi ufleb-
is darRvevis gaxangrZlivebas (magaliTad, arasaTanado mopyroba cixeSi an
Tavisuflebis aRkveTis sxva adgilas). bolo wlebSi evropis sasamarTlom ase-
Ti precedentebi dauSva umetesad TurqeTis winaaRmdeg warmodgenil gancxa-
debebTan dakavSirebiT. erT-erT aseT saqmeSi _ Akdivar v. Turkey _ evropis sasa-
marTlom ganacxada:

saqmeSi iyo iseTi garemoebebi, romelTa safuZvelzec ganmcxadebeli ar
iyo valdebuli, amoewura samarTlebrivi dacvis Sinasaxelmwifoebrivi
yvela saSualeba. erT-erT aseT mizezad SeiZleba CaiTvalos xelisu-
flebis erovnuli organoebis sruli pasiuroba im pretenziebTan dakav-
SirebiT, romlebic exeboda xelisuflebis organoebis warmomadgenel-
Ta mxridan seriozuli xasiaTis arasaTanado mopyrobis magaliTebs da
miyenebul zians. aRniSnuli pretenziebis Sedegad xelisuflebis kompe-
tentur organoebs ar CautarebiaT araviTari gamoZieba da ar gauwevi-
aT daxmareba pretenziaTa gamosakvlevad...

amave dros, sasamarTlom sakiTxis ganxilvisas _ amowuruli iyo Tu ara sa-
marTlebrivi dacvis Sinasaxelmwifoebrivi saSualebebi _ xazi gausva im gare-
moebas, rom mniSvnelovania saqmis konkretuli faqtorebis gaTvaliswineba.
sasamarTlos azriT, samarTlebrivi dacvis saSualebebi ara marto formalu-
rad unda arsebobdes Sesabamis qveyanaSi, aramed isini efeqtianad unda funq-
cionirebdes ganmcxadeblis pretenziasTan dakavSirebul konkretul garemoe-
bebTan mimarTebiT. Sedegad, sasamarTlom daaskvna, rom am saqmeSi samarT-
lebrivi dacvis saSualebebi araefeqtiani iyo. arsebuli praqtikidan gamom-
dinare, Sesabamisad, ganmcxadebeli ar iyo valdebuli, amoewura isini stras-
burgis sasamarTlosadmi mimarTvamde.

7 Donnely v. U.K.

samarTlebrivi dacvis Sinasaxelmwifoebrivi efeqtiani saSualebebis amowurvis wesi
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aRniSnuli midgoma kidev ufro naTlad gamoamJRavna evropis adamianis
uflebaTa sasamarTlom qurTi erovnebis ramdenime ganmcxadeblis mier Turqe-
Tis winaaRmdeg Setanil ganacxadebTan dakavSirebiT. saqmeSi _ Aksoy v. Turkey _
evropis adamianis uflebaTa komisiam gansakuTrebuli xazgasmiT aRniSna, rom
ganmcxadebelma misdami arasaTanado mopyrobisa da wamebis saCivriT mimarTa
kompetentur prokurors. miuxedavad imisa, rom ganmcxadebels isic ki ar See-
Zlo, Tavad moewera xeli ganacxadisaTvis (radgan igi ver amoZravebda kidurebs
TurqeTis xelisuflebis organoebis mier misi dakavebis periodSi ganxor-
cielebuli arasaTanado mopyrobisa da wamebis gamo), prokurorma masTan
saubris Semdeg ar Caatara aranairi saxis efeqtiani gamoZieba. metic, igi ar
dainteresebula da arc ucdia, moepovebina damatebiTi mtkicebulebebi ganm-
cxadeblis saCivrebTan dakavSirebiT. Sesabamisad, strasburgis uwyebebma mi-
iCnies, rom ganmcxadeblis ganacxadi, romelic Setanilia sasamarTloSi sa-
marTlebrivi dacvis im saSualebebis amouwuravad, romlis arsebobazec
TurqeTis mTavroba apelirebda, sruliad Seesabameboda samarTlebrivi dacvis
saSualebebis amowurvis wess.

sasamarTlom araefeqtianad CaTvala da ganmcxadebeli, Sesabamisad, gaaT-
avisufla samarTlebrivi dacvis iseTi saSualebebis amowurvis moTxovnisagan,
romlebic gansakuTrebiT gaiwela droSi. aseTi iyo, magaliTad, saqme _ G. v. Bel-
gium, romelic exeboda konvenciis me-5 muxlis me-4 punqtiT garantirebuli
uflebis savaraudo darRvevas. komisiis azriT, radgan belgiis kanonmdeblo-
ba ar aZlevda mTavrobis zedamxedvelobaSi myof ganmcxadebels imis saSuale-
bas, rom misi patimrobis kanonierebasTan dakavSirebuli gadawyvetileba gamo-
taniliyo swrafad, ganmcxadebeli ar iyo valdebuli, amoewura belgiis kanon-
mdeblobiT dadgenili samarTlebrivi dacvis saSualebebi, radgan isini
araefeqtiani iyo.

aRniSnul sakiTxTan dakavSirebiT metad sainteresoa evropis adamianis
uflebaTa komisiis mier miRebuli gadawyvetileba saqmeze _ X. v. the United King-
dom, romelic exeboda sisxlis samarTlis samarTalwarmoebis xangrZlivobas.
aRniSnul saqmeSi wamoiWra sakiTxi, unda ganexorcielebina Tu ara braldebuls
procesualuri nabijebi mis winaaRmdeg aRZruli sisxlis samarTlis samarTal-
warmoebis dasaCqareblad. komisiis azriT, aseTi procedura araefeqtiani da
samarTlebrivi dacvis arasakmarisi saSualeba iqneboda, raTa daekmayofilebi-
na efeqtianobis standartebi konvenciis Sesabamisad.

konvenciiT garantirebuli uflebebisa Tu Tavisuflebebis darRveva
arsebiTad unda waredginos kompetentur erovnul organos

samarTlebrivi dacvis efeqtiani saSualebebis amowurvasTan mWidrod aris
dakavSirebuli ganmcxadeblis mier konvenciis savaraudo darRvevis gamo sa-
Civris wardgena kompetenturi erovnuli organos winaSe8. is garemoeba, rom
strasburgis uwyebebi did mniSvnelobas aniWeben am kriteriums, dadasturda
saqmeSi _ X v. Norway. aq ganmcxadebels ar hqonda saSualeba, mieRo saWiro pa-
suxi da dasabuTeba mis mimarT erovnuli sasamarTlos mier gamotanil gadaw-
yvetilebasTan dakavSirebiT. evropis komisiis azriT, amowuruli ar yofila

8 Adler v. Federal Republic of Germany.
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samarTlebrivi dacvis efeqtiani saSualebebi, radgan es sakiTxi ar gasaCivre-
bula norvegiis umaRles sasamarTloSi.

zogadad, ganmcxadebeli ar aris valdebuli, zustad miuTiTos konvenciis
Sesabamis muxlebze erovnul doneze samarTalwarmoebis mimdinareobis pro-
cesSi9. magaliTad, saqmeSi, romelSic ganmcxadebeli amtkicebda me-3 muxliT
garantirebuli uflebis darRvevas, komisiam daadgina, rom ganmcxadebelma
arsebiTad warmoadgina Tavisi pretenzia erovnuli samarTalwarmoebis mim-
dinareobis procesSi. aRniSnul saqmeSi ganmcxadebelma erovnul organoebs
warudgina pretenzia damamcirebeli mopyrobis gamo imis mtkicebiT, rom gasa-
Civrebuli sasamarTlo brZanebis Sesruleba mis saxels Cirqs moscxebda. Tum-
ca, zog SemTxvevaSi aucilebelia, rom ganmcxadebeli daeyrdnos konvenciis
debulebebs. es saWiroa maSin, rodesac erovnul doneze ar arsebobs preten-
ziis warmodgenis SesaZlebloba Sida kanonmdeblobaSi moqmed Sesabamis de-
bulebaze dayrdnobiT.

9 Van Oosterwijck v. Belgium.

samarTlebrivi dacvis Sinasaxelmwifoebrivi efeqtiani saSualebebis amowurvis wesi



44

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

eqvsTviani vada

evropis adamianis uflebaTa konvenciis 35-e muxlis Tanaxmad:

@sasamarTlos SeuZlia, saqme gansaxilvelad miiRos mxolod mas Semdeg,
rac amoiwureba Sinasaxelmwifoebrivi dacvis yvela saSualeba
saerTaSoriso samarTlis sayovelTaod aRiarebuli normis Sesabamisad
da eqvsi Tvis vadaSi saqmeze saboloo gadawyvetilebis miRebis
dRidan.~

daSvebadobis zemoaRniSnuli kriteriumis daniSnuleba sasamarTlom ase
ganmarta:

@eqvsTviani vadis daniSnulebaa uzrunvelyos, rom saqmeebi, romlebic
exeba konvenciis darRvevas, ganixilebodes gonivrul vadaSi. garda
amisa, aRniSnuli wesis daniSnulebaa isic, rom aRikveTos xelisuflebis
organoebisa da Sesabamisi pirebis gaurkvevlobaSi yofna xangrZlivi
drois ganmavlobaSi. bolos, am wesis mizania, faqtebis dadgenis
gaadvileba im saqmesTan dakavSirebiT, romelzec faqtebis dadgena
Zalian garTuldeboda drois gasvlis gamo1~.

saboloo gadawyvetileba da eqvsTviani vadis aTvlis dawyebis momenti

konvenciis 35-e muxliT gansazRvrul daSvebadobis kriteriumebs Soris
Zalian axlo kavSiri arsebobs ise, rogorc eqvsTvian vadasa da samarTlebrivi
dacvis saSualebebs Soris. evropis adamianis uflebaTa komisiis ganmartebiT:

@termini @saboloo gadawyvetileba~ niSnavs saboloo gadawyvetilebas,
romelic, saerTaSoriso samarTlis wesebis Tanaxmad, zogadad
aRiarebul samarTlebrivi dacvis Sinasaxelmwifoebriv saSualebebTan
dakavSirebulia ise, rom eqvsTviani vada moqmedebas iwyebs mxolod am
gadawyvetilebis Semdeg da am konteqstSi2.

 aqedan naTelia, rom @saboloo gadawyvetilebad~ CaiTvleba konvenciis
xelSemkvreli wevr-saxelmwifos teritoriaze arsebuli samarTlebrivi
dacvis efeqtiani saSualebis gamoyenebis Sedegad gamotanili gadawyvetileba.
magram ra moxdeba im SemTxvevaSi, Tu wevr-saxelmwifoSi ar arsebobs
samarTlebrivi dacvis saSualeba konvenciasa da TandarTul oqmebSi
gansazRvruli konkretuli uflebis darRvevasTan dakavSirebiT? aRniSnul
sakiTxze imsjela komisiam saqmeze _ Christians against Racism and Fascism v the United
Kingdom. am saqmeSi ganmcxadebeli asociacia pretenzias gamoTqvamda policiis
brZanebis gamo, romlis Tanaxmadac, 1978 wlis 24 Tebervlidan 23 aprilamde
ikrZaleboda nebismieri saxis Sekrebisa Tu manifestaciis mowyoba, garda
religiuri, saganmanaTleblo, sadResaswaulo Tu saceremonio xasiaTisa. am
droisaTvis samarTlebrivi dacvis araviTari iseTi saSualeba ar arsebobda,
rom SesaZlebeli yofiliyo aRniSnuli brZanebis gasaCivreba. komisiam daaskvna:

1 Mercier De Bettens v. Switzerland.
2 De Becker v. Belgium.
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@rodesac ar arsebobs samarTlebrivi dacvis saSualeba, gasaCivrebuli
moqmedeba an TviT miRebuli gadawyvetileba SesaZloa CaiTvalos
@saboloo gadawyvetilebad~ konvenciis mniSvnelobiT.~

 winamdebare saqmeSi aseT momentad CaiTvala 1978 wlis 22 aprili, rodesac
ganmcxadebel asociacias surda, moewyo mSvidobiani demonstracia, magram
xelisuflebam mas amis ufleba ar misca.

aseTive midgoma gamoamJRavna evropis adamianis uflebaTa komisiam im
ganmcxadeblis mimarT, romelic Cioda, rom mas ar miuwvdeboda xeli
samarTlebrivi dacvis saSualebaze, romliTac gadaisinjeboda misTvis
Tavisuflebis aRkveTis kanoniereba. gamomdinare iqidan, rom me-5 muxlis me-4
punqtiT miniWebuli ufleba vrceldeba mxolod im pirebze, romlebsac
aRkveTili aqvT Tavisufleba, im SemTxvevaSi, Tu ar arsebobs samarTlebrivi
dacvis saSualebebi, romelTa gamoyenebac SesaZlebeli iqneboda me-5 muxlis
me-4 punqtTan dakavSirebul pretenziasTan mimarTebaSi, eqvsTviani vadis
aTvla daiwyeba piris gaTavisuflebis momentidan3.

saqmeebSi, romlebic exeba pirTa kuTvnili wilebis odenobas qonebis
nacionalizaciis Sedegad, komisiam gamoTqva mosazreba, rom eqvsTviani vada
aiTvleba ara nacionalizaciis aqtis miRebis dRidan, aramed im momentidan,
rodesac daadgenen kompensaciis odenobas mewileebisaTvis4.

umetes SemTxvevaSi eqvsTviani vada aTvlas iwyebs mas Semdeg, rac
ganmcxadebels ecnobeba (sulerTia, igi eswreba gadawyvetilebis gamocxadebas
Tu mas acnobebs advokati) is saboloo gadawyvetileba, romelic gamotanilia
mis mier gamoTqmul pretenziasTan dakavSirebiT. im SemTxvevaSi, Tu
gadawyvetileba ar yofila gamocxadebuli sajarod, maSin vadis aTvla daiwyeba
im droidan, rodesac Sesabamis pirs Cabardeba gadawyvetileba. zog saqmeSi ki
vadis aTvla SesaZloa ar daiwyos im momentamde, sanam ganmcxadebels ar
ecnobeba is argumentebi, romlebsac efuZneba saboloo gadawyvetileba.
magaliTad, saqmeSi _ Worm v. Austria _ ganmcxadebeli da misi advokati
eswrebodnen sasamarTloSi gadawyvetilebis gamotanas, Tumca maT ar miuRiaT
ganaCenis 9-gverdiani werilobiTi teqsti Semdgomi 5 Tvis ganmavlobaSi.
evropis sasamarTlom daadgina, rom eqvsTviani vadis aTvla unda dawyebuliyo
ganmcxadebeli mxarisaTvis werilobiTi teqstis Cabarebis dRidan. sasamarTlo
daeTanxma komisiis mier gamoTqmul mosazrebas, romlis Tanaxmadac:

@eqvsTviani vada ara marto emsaxureba samarTlebrivi gamWvirvalobis
mizans, aramed igi aseve utovebs ganmcxadebels drois monakveTs,
romlis ganmavlobaSic man unda miiRos gadawyvetileba, warudginos Tu
ara ganacxadi strasburgis sasamarTlos da im SemTxvevaSi, Tu igi
miiRebs aseT gadawyvetilebas~.

rodesac ganmcxadebelma araferi icis misi uflebis darRvevis Sesaxeb,
eqvsTviani vada aiTvleba aseTi darRvevis Sesaxeb informaciis miRebis dRidan.
magaliTad, saqmeSi _ Isabel Hilton v.  U .K .u  _ ganmcxadebels uari uTxres
teleradiokompania BBC-Si gamocxadebuli vakansiis dakavebaze. 9 wlis Semdeg
ganmcxadebelma aRmoaCina, rom uaris Tqma vakansiis dakavebaze, SesaZloa,
gamowveuli yofiliyo saidumlo samsaxuris MI5 mier ganxorcielebuli Carevis

3 X. v. Sweden ganacxadi # 10230/82.
4 Yarrow P.L.C and others v. the United Kingdom.

eqvsTviani vada
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gamo. sasamarTlom CaTvala, rom vadis aTvla unda dawyebuliyo swored im
droidan, rodesac ganmcxadebelma Seityo saidumlo samsaxuris mier
ganxorcielebuli Carevis Sesaxeb.

rodesac konkretuli sisxlis samarTlis saqme moicavs ramdenime
braldebas da msjavrdeba erT konkretul braldebasTan mimarTebaSi
xorcieldeba ufro adre, vidre sxva darCenil braldebebze, maSin pretenzia
da saCivari am konkretuli msjavrdebis gamo unda warudginon evropis
sasamarTlos konkretul braldebasTan mimarTebaSi _ konkretuli
msjavrdebis gamotanis dRidan 6 Tvis vadaSi5. analogiurad miudga evropis
sasamarTlo samoqalaqo saqmeebsac, sadac samarTalwarmoeba gayofilia or
nawilad, romelTagan erTi exeba iurisdiqciasTan dakavSirebiT saboloo
gadawyvetilebas, xolo meore _ saqmis arsebiT mxares. iurisdiqciasTan
dakavSirebiT miRebul saboloo gadawyvetilebaze pretenziis wardgena
strasburgis sasamarTlosaTvis dasaSvebia aRniSnuli gadawyvetilebis
miRebidan 6 Tvis vadaSi.

rogorc ukve araerTxel aRiniSna, eqvsTviani vada aTvlas iwyebs
pretenziasTan dakavSirebiT samarTlebrivi dacvis Sinasaxelmwifoebrivi
saboloo efeqtiani saSualebis amowurvis Semdeg. vada ar aiTvleba
warumatebeli da araefeqtiani saSualebebisadmi mimarTvis an am saSualebebis
gamoyenebis Sedegad miRebuli gadawyvetilebis dRidan (magaliTad, Sewyalebis
warumatebeli moTxovna). analogiurad, Txovnis an Suamdgomlobis uaryofa,
romelic dakavSirebulia samarTalwarmoebis xelaxla ganaxlebasTan, ar
warmoadgens eqvsTviani vadis aTvlis xelaxal sawyis wertils, garda im
SemTxvevebisa, rodesac samarTalwarmoebis ganaxlebasTan dakavSirebuli
Suamdgomloba dakmayofildeba.

eqvsTviani vadis dasrulebis dro

eqvsTviani vadis dasrulebis drod iTvleba ganmcxadeblis mier evropis
adamianis uflebaTa sasamarTlos samdivnosaTvis iseTi saxis pirveladi
werilis, telefonogramis an faqsis wardgena, romelic moicavs pretenziebis
zogad ZiriTad detalebs. pirveladi werilis wardgenisas
gasaTvaliswinebelia is garemoeba, rom mxolod garkveuli dokumentebis
wardgena sasamarTlosaTvis ar aris sakmarisi, pretenziebi Camoyalibebuli
unda iyos konkretulad da amomwuravad6. magaliTad, saqmeze _ Bengtsson v. Sweden
_ evropis adamianis uflebaTa komisiam daadgina, rom ganmcxadeblis mier
Tavdapirvelad warmodgenili saCivari, romelic ukavSirdeboda me-6(1) muxlis
savaraudo darRvevas sasamarTlo samarTalwarmoebaze xelmisawvdomobis
arqonis gamo da mogvianebiT warmodgenili pretenzia zepiri mosmenis arqonis
gamo, unda ganxiluliyo cal-calke. Sesabamisad, mogvianebiT warmodgenili
pretenzia unda ganxiluliyo, rogorc axali ganacxadi da eqvsTviani vadis
aTvlac unda dasrulebuliyo sasamarTlos samdivnosaTvis misi wardgenis
dRes.

analogiuri gadawyvetileba miiRo evropis komisiam saqmeze _ 19 Chilean
nationals and the S. Association v. Sweden. aRniSnul saqmeSi komisias unda gadaewyvita,

5 DR 31/154.
6 Obershchlick v. Austria.
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Tu romeli iyo eqvsTviani vadis SeCerebis dRe _ rodesac pirvelma
ganmcxadebelma Seitana ganacxadi evropis adamianis uflebaTa sasamarTloSi,
Tu dRe, rodesac danarCenma 18-ma ganmcxadebelma warudgina ganacxadi
sasamarTlos samdivnos. komisiam miiRo gadawyvetileba, rom eqvsTviani vadis
SeCerebis dRe iyo konkretuli ganacxadis Setanis dRe. Sesabamisad, pirveli
ganmcxadeblisa da danarCeni 18 ganmcxadeblisaTvis eqvsTviani vada Sewyda
gansxvavebul dros, miuxedavad imisa, rom ganacxadebi gaerTianda.

rogorc zemoT aRiniSna, imisaTvis, raTa eqvsTvianma vadam Sewyvitos aTvla,
Tavdapirvel werilSi naTlad da amomwuravad unda iyos Camoyalibebuli
ganmcxadeblis pretenziebi. saqmeSi _ Khan v. U.K. _ ganmcxadebelma sasamarTlos
samdivnos warudgina mxolod iseTi saxis pirveladi werili, romelic Seicavda
mxolod Tavis, Tavisi meore colis saxelsa da gvars da miniSnebas, rom
ganacxadi exeboda mxolod @emigraciasTan dakavSirebul sakiTxebs~. werili
ar Seicavda araviTar miniSnebas ganacxadis bunebasa da mizanze, raime saxis
konvenciis uflebis darRvevaze, aseve, araviTari miniSneba ar iyo gakeTebuli
erovnul doneze miRebuli gadawyvetilebis Sesaxeb, romlis gasaCivrebac
surda ganmcxadebels. sasamarTlom, romlebmac ukuagdo ganacxadi eqvsTviani
vadis darRvevis gamo, aRniSna, rom, marTalia, pirveladi werilis wardgenis
dros Tavidan unda iqnes acilebuli zedmeti formalizmi, magram
mniSvnelovania, rom sasamarTlos samdivnosaTvis wardgenili pirveli
Setyobineba moicavdes ganacxadis miznisa da mizezebis Tundac zogad mokle
mimoxilvas.

gangrZobadi viTarebebi

yoveldRiur cxovrebaSi SeiZleba wavawydeT iseT viTarebebs, rodesac ara
marto calkeuli moqmedebebis Sedegad irRveva konvenciiT garantirebuli
uflebebi da Tavisuflebebi, aramed xelSemkvreli wevr-saxelmwifos
kanonmdebloba ewinaaRmdegeba konvenciis standartebs da, Sesabamisad, iwvevs
konvenciis darRvevas. magaliTad, saqmeSi _ Norris v. Ireland _ ganmcxadebeli
asaCivrebda kanonmdeblobas, romlis Tanaxmadac, sisxlis samarTlebrivad
dasjadad cxaddeboda homoseqsualuri kavSirebi. aRniSnul saqmeSi
sasamarTlom ganacxada:

@konvencia saSualebas aZlevs individualur pirebs amtkicon, rom
kanonmdebloba TavisTavad ewinaaRmdegeba konvenciiT garantirebul
maT uflebebs – miuxedavad imisa, ganxorcielda Tu ara Sesabamisi
kanonmdeblobis konkretuli debulebis implementaciis RonisZieba –
im SemTxvevaSi, Tu maT emuqrebaT aRniSnuli debulebis zegavlenis
safrTxe...~

rodesac pretenzia exeba gangrZobad viTarebas, romelTan mimarTebaSic ar
arsebobs samarTlebrivi dacvis rame saSualeba, eqvsTviani vada aiTvleba aseTi
viTarebis Sewyvetis dRidan. msgavsi gangrZobadi viTarebis Sewyvetis dRemde
ki eqvsTviani vada ar iwyebs moqmedebas.

aseTive gadawyvetileba miiRo sasamarTlom saqmeze _ De Becker v. Belgium.
aRniSnul saqmeSi ganmcxadebeli gaasamarTles da miusajes sikvdiliT dasja
1946 wels saxelmwifo RalatisaTvis, romelic man Caidina meore msoflio omis
dros. sikvdiliT dasja mogvianebiT Seucvales patimrobiT. 1961 wels

eqvsTviani vada
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ganmcxadebeli gaaTavisufles patimrobidan, magram belgiaSi im droisaTvis
moqmedi kanonmdeblobis Sesabamisad, mas SezRuduli hqonda gamoxatvis
Tavisufleba, romelic agrZelebda moqmedebas misi gaTavisuflebis Semdegac
ki. sasamarTlom miiCnia, rom aRniSnul saqmeSi moqmedebda gangrZobadi
viTareba; Sesabamisad, ar moqmedebda eqvsTviani vada.

SeniSvna:

evropis adamianis uflebaTa sasamarTlosa da komisiis praqtikaSi yofila
precedentebi, rodesac sasamarTlom da komisiam miiCnies _ SesaZlebeli iyo
ganmcxadeblis ganacxadis Semdgomi ganxilva miuxedavad imisa, rom pretenziebi
sasamarTlos warudgines eqvsTviani vadis gasvlis Semdeg. magaliTad, saqmeSi
_ Toth v. Austria _ sasamarTlom miiCnia, rom ganmcxadebeli, romelsac ar hqonda
Sesabamisi iuridiuli ganaTleba da ar usargeblia iuridiuli daxmarebiT,
warmoudgeneli iyo Caswvdomoda saqmis sirTules, romelic TavisTavad
moicavda ori gansxvavebuli saxis proceduras. am SemTxvevaSi sasamarTlom
apatia ganmcxadebels eqvsTviani vadis gadacileba, Tumca, sasamarTlo aseT
gamonakliss Zalian iSviaTad uSvebs. msgavsi gadawyvetilebebis miReba mxolod
gansakuTrebul viTarebaSi, konkretuli garemoebebis arsebobisas aris
SesaZlebeli. msgavs SemTxvevebSi mtkicebis tvirTi, rom saxezea
gansakuTrebuli garemoebebi, ekisreba ganmcxadebels. aseT garemoebebad
SeiZleba CaiTvalos is seriozuli barierebi, romlebsac waawyda
ganmcxadebeli evropis sasamarTlos winaSe pretenziebis wardgenis procesSi.

rekomendaciebi adamianis uflebaTa sferoSi moRvawe iuristebs

xSirad ganmcxadebels SeiZleba mouxdes garkveuli lodini imis gamo, rom
gaacnobieros _ aris Tu ara mimarTvis saSualeba efeqtiani. Semdeg mas,
SesaZloa, mouxdes lodini moTxovnis dakmayofilebis an saqmis ganaxlebis
gamo. SeiZleba im droisaTvis, rodesac sabolood gamoaSkaravdeba, rom
saSualeba araefeqtiania, eqvsTviani vada gasuli iyos.

aseTi problemis arsebobisas, anu iseT SemTxvevaSi, rodesac ganmcxadebels
eWvi epareba samarTlebrivi dacvis saSualebis efeqtianobaSi, gonivruli
iqneba, Tu ganmcxadebeli pretenziebs warudgens evropis adamianis uflebaTa
sasamarTlos, acnobebs mas samarTlebrivi dacvis saeWvo saSualebis Sesaxeb
da paralelurad amowuravs aRniSnul Sesabamis saSualebas. im SemTxvevaSi, Tu
saSualeba aRmoCndeba efeqtiani, ganmcxadebels rCeba SesaZlebloba,
xelmeored warudginos igi sasamarTlos. Tu es saSualeba ar iqneba miCneuli
efeqtianad, maSin ganacxadi waredgineba strasburgis sasamarTlos eqvsTviani
vadis dacviT.
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iurisdiqciis farglebi (Ratione Loci)

saxelmwifo pasuxismgebelia mxolod im samarTaldarRvevaze, romelic Cad-
enilia Tavisi iurisdiqciis farglebSi. saxelmwifos iurisdiqciaSi ig-
ulisxmeba, pirvel rigSi, misi teritoria _ saxmeleTo, sazRvao da sahaero
sivrce. sxva qveynebSi _ misi saelCoebi da am saxelmwifos droSiT mcuravi xom-
aldebi. is garemoeba, rom konvenciis moqmedeba vrceldeba xelSemkvreli mx-
aris teritoriaze, ar gulisxmobs, rom saxelmwifo icilebs pasuxismgeblo-
bas misi warmomadgenlebis moqmedebebze, romlebic Cadenilia Sesabamisi sax-
elmwifos farglebs gareT.1 igi pasuxismgebelia rogorc mis teritoriaze, ise
sxva qveynebSi misi warmomadgenlebis mier Cadenili moqmedebebisaTvis. komi-
siam saqmeSi _ X. v. Federal Repuplic of Germany _ miuTiTa, rom marokoSi germaniis
saelCos muSakTa moqmedeba pirdapir iwvevda germaniis pasuxismgeblobas.2 ase-
Tive gadawyvetilebaa gamotanili saqmeze _ Cyprus v. Turkey, sadac sasamarTlom
daadgina, rom saxelmwifos pasuxismgebloba SeiZleba daekisros mis mier ufle-
bamosili pirebis, maT Soris, diplomatiuri da sakonsulo warmomadgenlebis,
iseve rogorc SeiaraRebuli Zalebis warmomadgenlebis mier ganxorcielebu-
li qmedebebis gamo. es warmomadgenlebi sazRvargareT yofnisas imyofebian
saxelmwifos iurisdiqciaSi. aseve, avrceleben saxelmwifo iurisdiqcias
pirebsa da sakuTrebaze im moculobiT, ra moculobiTac axorcieleben isini
am pirebisa da sakuTrebis kontrols.

saqmeSi _ V. v. Denmark _ evropis adamianis uflebaTa komisiam daadgina, rom
individualuri piris gaZeveba saelCodan ar warmoadgenda me-4 oqmis me-3 mux-
lis darRvevas, radgan saelCo ar CaiTvalaL@teritoriad~ aRniSnuli muxlis
mniSvnelobiT. Tumca, daadgines, rom diplomatiuri korpusis warmomadgenlis
mier vizis gacemaze uaris Tqma Sedis Sesabamisi saxelmwifos iurisdiqciaSi.3

saerTaSoriso samarTlis Tanaxmad, saxelmwifos iurisdiqciis fargleb-
Si, pirvel rigSi, Sedis misi teritoria, romelic aRiarebulia saerTaSoriso
Tanamegobrobis mier da romelzec igi axorcielebs efeqtian kontrols.4 saqme-
Si _ Bankovic and others natos wevr-qveynebis winaaRmdeg adamianis uflebaTa sasa-
marTlos didma palatam imsjela imasTan dakavSirebiT, Sedioda Tu ara mopa-
suxe mTavrobebis iurisdiqciaSi natos wevr-qveynebis (romlebic amave dros
evropis sabWos da evropis adamianis uflebaTa konvenciis xelSemkvreli mxa-
reebi arian) ganmcxadebelTa mier wamoyenebuli pretenziebi. isini asaCivrebd-
nen iugoslaviis konfliqtis dros natos sahaero Zalebis mier belgradze ganx-
orcielebuli sahaero Tavdasxmis Sedegad TavianTi ojaxis wevrebis daRupvis
faqts. evropis sasamarTlom, romelmac imsjela am sakiTxze, aRniSna, rom evro-
pis adamianis uflebaTa konvenciis 1-li muxliT gansazRvruli termini @iuris-
diqciis farglebi~, pirvel rigSi, (gulisxmobs ra saxelmwifos teritorias)
ar vrceldeba wevr-saxelmwifos an misi warmomadgenlebis mier sxva qveynis

1  P. van Dijk, GJH. van Hoof, “Theory and Practice of the European Convention on Human Rights”, Kluver law
International, 1997.
2 X v. Federal Republic of Germany, Yearbook VIII  (1965), gv.158.
3 Amerkane v. U.K.
4 Vlastimir and Borka BANKOVIC, Zivana STOJANOVIC, Mirjana STOIMENOVSKI, Dragana JOKSIMOVIC and
Dragan SUKOVIC v. Belgium, the Czech Republic, Denmark, France, Germany, Greece, Hungary, Iceland, Italy,
Luxembourg, the Netherlands, Norway, Poland, Portugal, Spain, Turkey and the United Kingdom.
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teritoriaze ganxorcielebul yovel moqmedebaze. sasamarTlo mxolod
gamonaklis SemTxvevebSi akisrebs Sesabamis saxelmwifos pasuxismgeblobas im
moqmedebebis gamo, romlebic Caidines misi teritoriis farglebs gareT mi-
sive warmomadgenlebma. sxva saqmeebisagan gansxvavebiT, romlebSic sasamarT-
lom pasuxismgebloba daakisra konkretul saxelmwifoebs maTi warmomadgen-
lebis mier saxelmwifo teritoriis gareT Cadenili moqmedebebisaTvis5, sasa-
marTlom aRniSna, rom, pirvel rigSi, mopasuxe saxelmwifoebi mxolod sahaero
kontroliT ver axorcielebdnen efeqtur kontrols mocemul teritoriaze
da konkretul SemTxvevaSi; konvencia ki mxolod maSin akisrebs konkretul
saxelmwifoebs pasuxismgeblobas, rodesac maTi warmomadgenlebi ucxoeTis
teritoriaze an konkretul viTarebaze axorcieleben efeqtian kontrols.
Jenevis 1949 wlis konvenciis 1-li muxlisagan gansxvavebiT, evropis konvenci-
is 1-l muxlSi gansazRvruli termini @iurisdiqciis farglebSi~ ar gulisx-
mobs pasuxismgeblobas saxelmwifoebis warmomadgenlebis mier saxelmwifoe-
bis teritoriis gareT ganxorcielebuli yoveli moqmedebisaTvis; CrdiloeT
kviprosSi arsebuli viTarebisagan gansxvavebiT6, Bankovic and others-is saqmeSi
ar arsebobda adamianis uflebaTa dacvis vakuumis saSiSroeba, radgan kvipro-
sis saqmeSi sruliad gansxvavebuli viTareba iyo da arsebobda imis realuri
safrTxe, rom CrdiloeT kviprosSi mcxovrebi adamianebi veRar isargeblebd-
nen evropis konvenciiT garantirebuli uflebebis dacviT. am uflebebiT isi-
ni sargeblobdnen TurqeTis sajariso formirebebis mier CrdiloeT kvipros-
Si efeqtiani kontrolis ganxorcielebamde, rasac Sedegad mohyva is, rom
kviprosis mTavrobam, rogorc xelSemkvrelma mxarem, ver SeZlo konvenciis
Sesabamisad aRebul valdebulebaTa jerovnad Sesruleba.

Bankovic-is saqmisagan gansxvavebiT, sxva gadawyvetileba gamoitana evropis
sasamarTlom cnobil saqmeze _ Ocalan v. Turkey. aRniSnul saqmeSi ganmcxadebe-
li, romelic malulad Sevida keniis saxelmwifos teritoriaze da imyofebo-
da saberZneTis saelCos teritoriaze, motyuebiT gadaiyvanes nairobis
aeroportSi da gadasces TurqeTis xelisuflebis warmomadgenlebs. igi Turqe-
Tis uSiSroebis Zalebis warmomadgenlebma nairobis aeroportis saerTaSoriso
zonaSi myofi TviTmfrinavis bortze daapatimres. evropis sasamarTlom daad-
gina, rom mas Semdeg, rac keniis xelisuflebis warmomadgenlebma ganmcxadebe-
li TurqeTis xelisuflebis warmomadgenlebs gadasces, mas efeqtianad akon-
trolebdnen TurqeTis uSiSroebis Zalebis warmomadgenlebi da, Sesabamisad,
igi, konvenciis 1-li muxlis Tanaxmad, am qveynis @iurisdiqciaSi~ moeqca miuxe-
davad imisa, rom TurqeTi Zalauflebas Tavisi teritoriuli farglebis ga-
reT axorcielebda. sasamarTlom aRniSna, rom ojalanis saqmeSi arsebuli gare-
moebebi umTavresad gansxvavdeboda Bankovic-is saqmisagan imiT, rom ganmcxa-
debeli, romelic TviT TurqeTis xelisuflebis warmomadgenlebma aiZules,
dabrunebuliyo TurqeTSi, srulad eqvemdebareboda aRniSnuli warmomadgen-
lebis kontrolsa da Zalauflebas. Sesabamisad, sasamarTlom daadgina, rom es
iyo swored zemoxsenebuli gamonaklisi, rodesac, marTalia, moqmedeba ganx-
orcielda Sesabamisi saxelmwifos teritoriuli farglebis gareT, magram pa-
suxismgebloba unda dakisreboda swored aRniSnul saxelmwifos, radgan misi
warmomadgenlebi axorcielebdnen Zalauflebasa da efeqtian kontrols
konkretul viTarebaSi konkretul pirTan mimarTebaSi.

5 Cyprus v. Turkey; Loizidou v. Turkey ; Illascu and others v. Moldova and Russia; Ocalan v. Turkey.
6 Cyprus v. Turkey.
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aRniSnuli gamonaklisi SemTxvevebis arseboba daadgina sasamarTlom mTel
rig saqmeebSi, rodesac, marTalia, konkretuli teritoria de jure warmoadgens
Sesabamisi saxelmwifos nawils, magram centraluri xelisufleba de facto ver ax-
orcielebs am teritoriis efeqtian kontrols. aRniSnul sakiTxze ramdenime
metad saintereso saqmea ganxiluli evropis adamianis uflebaTa sasamarTloSi.

saqme _ Loizidou v. Turkey, romelmac saxelmwifos pasuxismgeblobis Tval-
sazrisiT seriozuli precedenti Seqmna, erT-erTi pirveli iyo, sadac sasa-
marTlom aseTi gamonaklisis arseboba daadgina. sasamarTlom TurqeTs daak-
isra pasuxismgebloba CrdiloeT kviprosSi ganxorcielebuli moqmedebisaTvis
imitom, rom samxedro operaciis Sedegad7 (mniSvneloba ara aqvs, es operacia
kanonieri iyo Tu ukanono) igi efeqtian kontrols axorcielebda CrdiloeT
kviprosis teritoriaze. pasuxismgebloba _ uzrunveleyo am teritoriaze kon-
venciiT garantirebuli uflebebisa da Tavisuflebebis dacva _ saxelmwifos
daekisreboda nebismier SemTxvevaSi, Tu kontrols ganaxorcielebdnen misi Se-
iaraRebuli Zalebi an misdami daqvemdebarebuli adgilobrivi administracia.8

Ratione Loci-ze saubrisas ar SeiZleba ar aRiniSnos evropis sasamarTlos mier
saqarTvelos winaaRmdeg gamotanili pirveli ganaCeni saqmeze _ Assanidze v. Geor-
gia. aRniSnul saqmeSi, sxva sakiTxebTan erTad, sasamarTlos unda emsjela
imazec, ekisreboda Tu ara pasuxismgebloba saqarTvelos centralur xelisu-
flebas imis gamo, rom, miuxedavad mis mier gadadgmuli pozitiuri nabijebisa
da araerTi cdisa _ patimrobidan gaeTavisuflebina ganmcxadebeli (preziden-
tis 1998 wlis 1 oqtombris Sewyaleba, Tbilisis saolqo sasamarTlos 2000 wlis
24 martis gadawyvetileba, uzenaesi sasamarTlos 2000 wlis 11 ivlisisa da 2001
wlis 29 ianvris gadawyvetilebebi, romelTa safuZvelzec ganmcxadebeli dauy-
ovnebliv unda gaTavisuflebuliyo), mas aWaris avtonomiuri respublikis xe-
lisufleba mainc patimrobaSi tovebda. aRniSnul sakiTxTan dakavSirebiT,
evropis adamianis uflebaTa sasamarTlos didma palatam ganacxada:

@konvenciis 1-li muxli moiTxovs, rom wevrma saxelmwifoebma @TavianTi
iurisdiqciis farglebSi yvelasaTvis uzrunvelyon konvenciis I nawilSi gan-
sazRvruli uflebebi da Tavisuflebebi~. aRniSnuli debulebidan gamom-
dinare, wevri saxelmwifoebi pasuxs ageben nebismieri piris daculi uflebeb-
isa da Tavisuflebebis nebismier darRvevaze maTi @iurisdiqciis~ an kompe-
tenciis farglebSi, darRvevis Cadenis dros.

konkretul gamonaklis SemTxvevaSi iurisdiqcia moiazreba iseTi arater-
itoriuli faqtorebis safuZvelze, rogoricaa: sajaro xelisuflebis orga-
noebis moqmedebebi, romlebsac axorcieleben sazRvargareT saxelmwifos dip-
lomatiuri Tu sakonsulo warmomadgenlebi; pirTa danaSaulebrivi moqmede-
bebi, romlebic Cadenilia sazRvargareT saxelmwifos interesebis an misi mo-
qalaqeebis sawinaaRmdegod; moqmedebebi, romlebic Cadenilia saxelmwifo
droSiT mfrinavi xomaldis bortze an TviTmfrinavSi, an kosmosur xomaldze,
romelic iq aris registrirebuli, da gansakuTrebiT seriozuli saerTaSoriso
danaSaulebi (sayovelTao iurisdiqcia).

Tumca, rogorc zogadi wesi, cneba @iurisdiqcia~ konvenciis 1-li muxlis
mniSvnelobiT, unda ganixilebodes, rogorc saerTaSoriso sajaro samarTlis

7 saxelmwifo pasuxismgebelia rogorc kanonieri, ise ukanono samxedro oparaciis
ganxorcielebis SemTxvevaSi.
8 Luizidou  v. Turkey, 1995 wlis 23 martis gadawyvetileba, A 310, gv, 24.

iurisdiqciis farglebi (Ratione Loci)
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poziciis amsaxveli (Gentilhomme and Others v. France, # 48205/99, # 48207/99 da 48209/
99, punqti 20, 2002 wlis 14 maisi; Bankovic and Others v. Belgium and 16 Other Contracting
States (dec.) [GC], # 52207/99, punqtebi 59-61, ECHR 2001-XII). aRniSnuli cneba
@uwinaresad~ Tu @arsebiTad~ warmoadgens teritoriuls (ix. zemoxsenebuli
Bankovich-is saqme).

saxelmwifos teritoriasTan erTad, teritoriuli iurisdiqcia vrceldeba
nebismier im arealze, romelsac savaraudo darRvevis Cadenis dros Sesabami-
si saxelmwifo @srulad akontrolebda~ [Loizidou v. Turkey (pirveladi preten-
ziebi), 1995 wlis 23 martis ganaCeni, seria A # 310], aSkarad okupirebul teri-
toriebze (Cyprus v. Turkey [GC], # 25781/94, ECHR-2001-IV), im teritoriebis gamok-
lebiT, romlebic xvdeba aseTi kontrolis miRma (ix. zemoaRniSnuli Bankovich-
is saqme).

aWaris avtonomiuri respublika udavod warmoadgens saqarTvelos teri-
toriis ganuyofel nawils da eqvemdebareba mis kompetenciasa da kontrols.
sxvagvarad rom vTqvaT, arsebobs kompetenciis prezumfcia. axla sasamarTlom
unda gansazRvros, arsebobs Tu ara safuZvliani mtkicebuleba, rom gaqarw-
yldes es prezumfcia.

amasTan dakavSirebiT sasamarTlo, pirvel rigSi, aRniSnavs, rom
saqarTvelom konvenciis ratificireba mTeli misi teritoriis saxeliT moax-
dina. garda amisa, aWaris avtonomiur respublikas ar gaaCnia separatistuli
miswrafebebi da arc erTi sxva saxelmwifo ar axorcielebs iq efeqtian srul
kontrols (ix. sapirispiro konteqstSi Ilascu, Lesco, Ivantoc and Petrov-Popa v. Mold-
ova and the Russian Federation [GC], # 48787/99, 2001 wlis 4 ivlisis gadawyvetileba
da zemoaRniSnuli saqme _ Loizidou v. Turkey (pirveladi pretenziebi). konvenciis
ratificirebisas saqarTvelos ar gaukeTebia rame konkretuli daTqma kon-
venciis 57-e muxlis Sesabamisad aWaris avtonomiur respublikasTan an am ter-
itoriaze sakuTari iurisdiqciis ganxorcielebasTan dakavSirebul
siZneleebTan mimarTebaSi. aseTi daTqma, nebismier SemTxvevaSi, araefeqtiani
iqneboda, radgan precedentuli samarTali gamoricxavs teritoriul gamonak-
lisebs (Matthews v. the United Kingdom [GC], # 24833/94, ECHR 1999-I, punqti 29), gar-
da im SemTxvevebisa, romlebic miTiTebulia konvenciis 56-e muxlis 1-l pun-
qtSi (damokidebuli teritoriebi).

amerikis 1969 wlis 22 noembris adamianis uflebaTa konvenciisagan (28-e
muxli) gansxvavebiT, evropis konvencia ar Seicavs @federalur muxls~, romel-
ic zRudavs federaluri saxelmwifos valdebulebebs im SemTxvevebTan mima-
rTebiT, rodesac esa Tu is faqti xdeba teritoriaze, romelic federaciis
nawils Seadgens. garda amisa, iqidan gamomdinare, rom saqarTvelo ar aris fed-
eraluri saxelmwifo, aWaris avtonomiuri respublika ar aris federaciis naw-
ili. igi warmoadgens erTeuls, romelic, sxva erTeulebis msgavsad (afxaze-
Tis avtonomiuri respublika da, 1991 wlamde, samxreT oseTis avtonomiuri
regioni), unda flobdes avtonomiis statuss (ix. winamdebare ganaCenis punqtebi
108-110), rac sul sxva SemTxvevaa. garda amisa, maSinac ki, Tu nagulisxmebi fed-
eraluri muxli, romelsac amerikis konvenciis 28-e muxlis analogiuri Sinaar-
si aqvs, iarsebebda evropis konvenciaSic (rac, praqtikulad, SeuZlebelia), igi
ar SeiZleba agebuli yofiliyo imgvarad, rom federaluri saxelmwifo sruli
pasuxismgeblobisagan gaeTavisuflebina _ es muxli federaluri saxelmwifos-
agan moiTxovs, @dauyovnebliv miiRos Sesabamisi RonisZiebebi konstituciis
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Sesabamisad..., imisaTvis, raTa [saxelmwifoebma, romlebic Seadgenen federaci-
is nawils], SeZlon Sesabamisi debulebebis miReba konvenciis ganxorcilebis
mizniT~.

 aqedan gamomdinare, 139-e punqtSi miTiTebuli prezumfcia sworia. mar-
Tlac, samarTlebrivi politikis motivebidan gamomdinare, wevr-saxelmwifoe-
bs Soris Tanasworobis SenarCunebis saWiroeba da konvenciis efeqtianobis
uzrunvelyofa sxvagvarad arc iyo SesaZlebeli. magram prezumfciisaTvis
konvenciis gamoyeneba SeiZleboda arCevanisamebr SezRuduliyo mxolod
konkretuli wevr- saxelmwifoebis teritoriis nawilebSi da amiT adamianis
uflebaTa dacvis efeqtianobis cnebas, romelic konvenciis dasayrdens war-
moadgens, warmoaCenda rogorc umniSvnelos. amave dros, warmoSobda diskrim-
inaciis SesaZleblobas wevr-saxelmwifoebs Soris, anu im saxelmwifoebs Soris,
romlebmac aRiares an ar aRiares konvenciis gamoyeneba sakuTar mTel teri-
toriaze.

amitomac sasamarTlo adgens, rom winamdebare faqtebi, romelTa Tanaxma-
dac xdeba konvenciis darRvevis mtkiceba, Sedis saqarTvelos saxelmwifos
@iurisdiqciaSi~ [Bertrand Russell Peace Foundation Ltd v. the United Kingdom, komisiis
1978 wlis 2 maisis gadawyvetileba, gadawyvetilebebi da moxsenebebi (DR) 14,
gv. 117 da 124] konvenciis 1-li muxlis mniSvnelobiT.

Semxeblobisa da pasuxismgeblobis sakiTxebi

es ganacxadi gansxvavdeba im saqmeebisagan, romlebzec sasamarTlo mo-
wodebuli iyo, emsjela konvenciis 1-l muxlTan dakavSirebiT. im saqmeebSi Semx-
eblobisa da pasuxismgeblobis cnebebi ganxiluli iyo erTad da moicavda mx-
olod saxelmwifos pasuxismgeblobas konvenciis Tanaxmad, Tu savaraudo dar-
Rveva mas exeboda [ix. zemoaRniSnuli saqmeebi _ Loizidou v. Turkey (pirveladi pre-
tenziebi), gv. 20-22, punqtebi 52-56 da Cyprus v. Turkey, gv. 260-262, punqtebi 75-81].

am saqmeebSi sasamarTlom daadgina, rom konvenciis savaraudo darRvevis
Cadenam konvenciis wevr-saxelmwifos teritoriaze ar SeiZleba warmoSvas sax-
elmwifos pasuxismgebloba, rodesac Sesabamis teritorias efeqtianad akon-
trolebs sxva saxelmwifo [ix. zemoaRniSnuli saqme _ Loizidou v. Turkey (pirvela-
di pretenziebi), gv. 23-24, punqti 62]. winamdebare saqmeSi sul sxva viTarebaa:
arcerTi saxelmwifo, saqarTvelos garda, ar axorcielebda kontrols, Sesa-
bamisad, ar gaaCnda iurisdiqcia aWaris avtonomiur respublikaze da rame sxva
mosazrebac ar yofila warmodgenili sasamarTlos winaSe. piriqiT (ix. winamde-
bare ganaCenis punqtebi 132-136), es ganacxadi gansxvavdeba aseve Bankovich-is
saqmisagan, romelic, Tavis mxriv, gansxvavdeboda wina ori saqmisagan imiT, rom
mopasuxe saxelmwifoebi, romlebic iyvnen konvenciis wevr-saxelmwifoebi da
Crdiloatlantikuri kavSiris (NATO) wevrebi, ar axorcielebdnen Sesabamisi
teritoriis @srul kontrols~. damatebiT unda aRiniSnos, rom saxelmwifo _
iugoslaviis federaciuli respublika _ romelic axorcielebda aseT kon-
trols, ar iyo konvenciis mxare.

am saqmeSi ganmcxadebeli aris piri, romelic, miuxedavad imisa, rom gama-
rTlebulia saqarTvelos uzenaesi sasamarTlos mier (ix. winamdebare ganaCe-
nis 47-e punqti), mainc rCeba aWaris adgilobrivi xelisuflebis organoebis

iurisdiqciis farglebi (Ratione Loci)
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patimrobaSi (ix. winamdebare ganaCenis 59-e punqti). ganmcxadebeli, romelic
miawers Tavis gangrZobad patimrobas adgilobrivi xelisuflebis organoebis
TviTnebobas, aseve Civis, rom centraluri xelisuflebis mier ganxorcielebu-
li RonisZiebebi misi gaTavisuflebis uzrunvelyofis mizniT araefeqtiani iyo.

rogorc saqmis masalebidan irkveva, centralurma xelisuflebam gamama-
rTlebeli ganaCenis sisruleSi moyvanis mizniT gadadga qveynis kanonmdeblo-
biT gaTvaliswinebuli yvela procesualuri nabiji, yvela Rone ixmara davis
politikuri gziT mosagvareblad da araerTxel mouwoda aWaris xelisufle-
bas, gaeTavisuflebina ganmcxadebeli, rasac aranairi Sedegi ar mohyolia (ix.
winamdebare ganaCenis punqtebi 60-69).

aqedan gamomdinare, sasamarTlo mivida daskvnamde, rom erovnuli samarT-
lebrivi sistemis Tanaxmad, ganmcxadeblis mier gasaCivrebuli sakiTxebi pirda-
pir exeboda aWaris adgilobriv xelisuflebas.

Tumca, unda gavimeoroT, rom konvenciis miznebidan gamomdinare, erTad-
erTi sakiTxi, romelic am SemTxvevaSi SeiZleba dadges, aris saxelmwifos saer-
TaSoriso pasuxismgebloba, im xelisuflebis erovnuli organos miuxedavad,
romelsac uSualod SeiZleba exebodes konvenciis darRveva (ix. mutatis mutandis,
Foti and Others v. Italy, 1982 wlis 10 dekembris ganaCeni, seria A # 56, gv. 21, punqti
63; Zimmermann and Steiner v. Switzerland, 1983 wlis 13 ivlisis ganaCeni, seria A # 66,
gv. 13, punqti 32; da Lingens v. Austria, 1986 wlis 8 ivlisis ganaCeni, seria A # 103,
gv. 28, punqti 46).

marTalia, warmoudgenili sulac ar aris, rom saxelmwifoebi TavianTi ter-
itoriis romelime nawilSi konvenciiT garantirebuli uflebebis ganxor-
cielebisas sirTuleebs waawydnen, Tumca, TiToeuli saxelmwifo, romelmac
moaxdina konvenciis ratificireba, pasuxismgebelia Tavisi erovnuli teri-
toriis farglebSi momxdar movlenebze.

damatebiT unda aRiniSnos,� rom konvencia ara marto avaldebulebs xe-
lSemkvreli saxelmwifoebis ierarqiiT ufro maRal safexurze mdgom xelisu-
flebis organoebs, daicvan konvenciiT gacxadebuli uflebebi da Tavisufle-
bebi, aramed igi gulisxmobs, rom imisaTvis, raTa uzrunvelyofil iqnes aRniS-
nuli uflebebiTa da TavisuflebebiT sargebloba, ierarqiiT ufro maRal
safexurze mdgomma xelisuflebis organoebma unda aRkveTon an gamoasworon
daqvemdebarebul doneze Cadenili darRvevebi (Ireland v. the United Kingdom, 1978
wlis 18 ianvris ganaCeni, seria A # 25, gv. 90-91, punqti 239). ierarqiiT ufro
maRal safexurze mdgom xelisuflebis organoebs ekisrebaT movaleoba, mosTx-
ovon maT daqvemdebarebaSi myof organoebs, rom maTi moqmedebebi Seesabamebodes
konvencias da ar unda amoefaron arguments, TiTqos maT ar SeuZliaT ufleba-
Ta da TavisuflebaTa pativiscemis uzrunvelyofa (iqve, gv. 64, punqti 159).

miuxedavad saqarTveloSi saxelmwifo meqanizmis arajerovani funqcion-
irebisa da specialuri statusis mqone teritoriebis arsebobisa, kanonmde-
blobis Tanaxmad, aWaris avtonomiuri respublika eqvemdebareba saqarTvelos
saxelmwifos kontrols. urTierToba, romelic arsebobs aWaris adgilobriv
xelisuflebasa da centralur mTavrobas Soris, imgvaria, rom mxolod am uka-
nasknelis mier dakisrebul valdebulebaTa Seusruleblobas SeuZlia gamoi-
wvios konvenciis debulebaTa gangrZobadi darRvevis SesaZlebloba adgilo-
briv doneze. konvenciis 1-li muxlis Sesabamisad, saxelmwifosaTvis dakisre-
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buli zogadi valdebuleba moicavs da moiTxovs erovnuli samarTlebrivi
sistemis implementacias, romelsac SeuZlia saxelmwifos teritoriaze yve-
lasaTvis uzrunvelyos konvenciasTan Sesabamisoba. es dadasturebulia imiT,
rom, pirvel rigSi, 1-li muxli ar gamoricxavs konvenciis moqmedebis sferodan
wevr-saxelmwifoebis @iurisdiqciis~ raime nawils. da kidev, swored maT iuris-
diqcias ukavSirdeba mTlianobaSi (romelic xSirad konstituciis saSualebiT
xorcieldeba), rom wevr-saxelmwifoebi mowodebuli arian, gamoavlinon kon-
venciasTan Sesabamisoba (United Communist Party of Turkey and Others v. Turkey, 1998
wlis 30 ianvris ganaCeni, moxsenebebi 1998-I, gv. 17-18, punqti 29).

teritoriuli erTeulis xelisuflebis organoebi warmoadgenen sajaro
samarTlis dawesebulebebs, romlebic axorcieleben konstituciiTa da kanon-
mdeblobiT dakisrebul funqciebs. amasTan dakavSirebiT, sasamarTlo imeo-
rebs, rom saerTaSoriso samarTalSi gamoTqma @samTavrobo organizacia~ ar
SeiZleba miCneul iqnes, rom igi miuTiTebs mxolod saxelmwifos mTavrobaze
an centralur organoebze. rodesac Zalaufleba gadanawilebulia decen-
tralizebuli xaziT, igi miuTiTebs xelisuflebis nebismier erovnul orga-
noze, romelic axorcielebs sajaro funqciebs. Sesabamisad, xelisuflebis
aseT organoebs ar SeuZliaT, mimarTon evropis adamianis uflebaTa sasamarT-
los konvenciis 34-e muxlis Sesabamisad [Section de commune d’Antilly v. France (dec.),
# 45129/98, ECHR 1999-VIII; da Ayuntamiento de Mula v. Spain, (dec.), # 55346/00, ECHR
2001-I].

aRniSnuli principebi gviCvenebs, rom winamdebare saqmeSi aWaris region-
aluri xelisuflebis organoebi ar SeiZleba miCneul iqnes, rogorc
arasamTavrobo organizacia an saerTo interesebis mqone pirTa jgufi _ kon-
venciis 34-e muxlis miznebisaTvis. Sesabamisad, maT ara aqvT ufleba, ganacxa-
di Seitanon evropis adamianis uflebaTa sasamarTloSi an ganacxadon saCivari
strasburgis sasamarTlos winaSe saqarTvelos centraluri xelisuflebis
organoebis winaaRmdeg.

aqedan gamomdinare, sasamarTlo xazgasmiT aRniSnavs, rom saqarTvelos sax-
elmwifos ierarqiiT ufro maRal doneze mdgomi xelisuflebis organoebi
mkacrad pasuxismgebeli arian TavianT daqvemdebarebaSi myofi organoebis
moqmedebebze (ix. zemoaRniSnuli saqme _ Ireland v. the United Kingdom, gv. 64, punq-
ti 159). pasuxismgebloba mxolod da mxolod ekisreba Tavad saqarTvelos sax-
elmwifos – da ara xelisuflebis erovnul organos an uwyebas – im saqmis
Tanaxmad, romelic warmodgenilia sasamarTlos winaSe. sasamarTlos kompeten-
ciaSi ar Sedis xelisuflebis erovnuli organoebisa Tu sasamarTloebis
mravalferovnebis ganxilva, uwyebaTa Soris wamoWril davebsa Tu Sida poli-
tikasTan dakavSirebiT msjeloba.

aRniSnulidan gamomdinare, sasamarTlo adgens, rom winamdebare faqtebi,
romlebmac warmoSva savaraudo darRveva, Sedis saqarTvelos @iurisdiqcia-
Si~ konvenciis 1-li muxlis mniSvnelobiT. miuxedavad imisa, rom es sakiTxebi,
erovnuli samarTlebrivi sistemis Tanaxmad, pirdapir exeba aWaris avtonomi-
uri respublikis xelisuflebis adgilobriv organoebs, konvenciis mixedviT
mxolod da mxolod saqarTvelos saxelmwifos pasuxismgeblobis sakiTxi
dadgeba~.

iurisdiqciis farglebi (Ratione Loci)
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iurisdiqciis sakiTxTan dakavSirebiT, qarTveli iuristebisaTvis aseve
Zalian saintereso unda iyos evropis adamianis uflebaTa sasamarTlos mier
2004 wlis 8 ivliss gamotanili gadawyvetileba saqmeze _ Ilascu, Lesco, Ivantoc and
Petrov-Popa v. Moldova and the Russian Federation [GC], # 48787/99. aRniSnul saqmeSi
ganmcxadeblebi daapatimres da sasjeli daades dnestrispireTis TviTaRiare-
buli respublikis marTlmsajulebis organoebma. aRniSnul saqmesTan mimarTe-
biT evropis sasamarTlos did palatas, mas Semdeg, rac Zaladakargulad gamo-
acxada moldovis mTavrobis mier dnestrispireTTan mimarTebaSi konvenciis
ratificirebisas dadebuli teritoriuli daTqma, unda emsjela, Tu vis ekisre-
boda pasuxismgebloba da vis iurisdiqciaSi Sedioda ganmcxadeblis mier ward-
genili pretenziebi konvenciis savaraudo darRvevebTan dakavSirebiT _ TviT
moldovas mTavrobas, romlis iurisdiqciaSic de jure Sedioda aRniSnuli ter-
itoria da romelic ver axorcielebda efeqtian kontrols aRniSnul terito-
riaze, Tu ruseTis federacias, romelsac am teritoriaze ganTavsebuli hyavs
sajariso formirebebi da sxvadasxva saxis samxedro da finansur daxmarebas
uwevs TviTaRiarebuli dnestrispireTis respublikas. strasburgis sasamarT-
lom konvenciiT garantirebul uflebaTa da TavisuflebaTa damrRvevad cno
orive mopasuxe saxelmwifo. sasamarTlom moldovis saxelmwifos mier kon-
venciis darRveva daadgina am ukanasknelis mier pozitiur valdebulebaTa ara-
jerovnad Sesrulebis gamo, rac gamoixata dnestrispireTis TviTgamocxade-
bul respublikaSi dapatimrebuli da msjavrdebuli pirebis gaTavisuflebi-
saTvis sakmarisi RonisZiebebisa da cdis ganuxorcieleblobiT. rac Seexeba
ruseTis federaciis xelisuflebis pasuxismgeblobas, igi warmoiSva imis gamo,
rom ruseTis federaciis sajariso formirebebi ganTavsebuli iyvnen dnestri-
spireTis respublikaSi, isini axorcielebden efeqtian kontrols, maTi xelSew-
yobiT moxda ganmcxadebelTa dapatimreba da TviTaRiarebuli respublikis
xelisuflebisaTvis gadacema. amasTanave, ruseTis federacia mniSvnelovan
samxedro da finansur daxmarebas uwevda dnestrispireTis respublikas mold-
ovasTan mimarTebiT damoukideblobis mopovebasTan dakavSirebul sakiTxebSi.

aRniSnul ganacxadTan mimarTebiT unda iTqvas, rom mas udidesi mniSvnelo-
ba hqonda saqarTvelos saxelmwifosaTvis, radgan saqarTvelos mTavrobac
dgas strasburgis sasamarTloSi aTasobiT analogiuri, potenciuri ganacxa-
dis Setanis safrTxis winaSe samaCablosa Tu afxazeTis avtonomiuri respub-
likis teritoriaze ganxorcielebuli moqmedebebis gamo.

 saxelmwifo ar aris pasuxismgebeli im teritoriaze Cadenil danaSaule-
bebze, romelic mis iurisdiqciaSi ar Sedis. Tumca, im SemTxvevaSi, roca saqme
exeba eqstradicias, deportacias an gaZevebas da arsebobs imis realuri sa-
frTxe, rom gadacemuli piri daeqvemdebareba wamebas, araadamianur an damam-
cirebel mopyrobas, SeiZleba warmoiSvas gadamcemi saxelmwifos pasuxismge-
blobis sakiTxi.9

9 Chahal v. the United Kingdom, 23 EHRR 413; Soering v. the United Kingdom 9 EHRR 297 ECHR; Cruz-Varas v.
Sweden.
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sasamarTloSi ganacxadis Setanaze

uflebamosili piri (Ratione Persone)

konvenciiT garantirebuli uflebis darRvevasTan dakavSirebiT ganacxa-
dis wardgena strasburgis sasamarTloSi SeuZlia:

nebismier pirs, arasamTavrobo organizacias an pirTa jgufs, romlebic
amtkiceben, rom isini arian erT-erTi maRali xelSemkvreli mxaris mier
konvenciiT an misi oqmebiT gaTvaliswinebuli uflebebis darRvevis
msxverpli...

es imas gulisxmobs, rom nebismier fizikur pirs, maT Soris bavSvebs, da sxva
qmedunarianobas moklebul pirebs1 (ara aqvs mniSvneloba, isini warmodgenili
arian Tu ara mSoblebis Tu mzrunvel-meurveebis mier), pirTa jgufs iuridiu-
li piris saxiT, rogoric SeiZleba iyos _ kompaniebi2, arasamTavrobo organiza-
ciebi3, eklesiebi, politikuri partiebi da gaerTianebebi4.

aucilebeli ar aris, rom fizikuri piri iyos Sesabamisi mopasuxe saxelmwi-
fos an evropis sabWos wevri romelime saxelmwifos moqalaqe an iuridiuli
piri, dafuZnebuli iyos Sesabamis mopasuxe an evropis sabWos romelime saxelm-
wifoSi [aRniSnuli wesidan garkveul gamonaklisad SeiZleba CaiTvalos 1-li
damatebiTi oqmis 1-l muxlTan (qonebis dacva) mimarTebiT warmodgenili ga-
nacxadebi]. ufro metic, SesaZlebelia, potenciuri ganmcxadeblebi arc ki
iyvnen namyofi mopasuxe saxelmwifos teritoriaze.

ganacxadebi ar SeiZleba warudginon strasburgis sasamarTlos adgilo-
brivi mmarTvelobis iseTma organoebma, rogoricaa, magaliTad, municipali-
teti an sxva saxelmwifo mmarTvelobiTi organo. aRniSnuli midgoma sasamarT-
lom ganamtkica 2001 wels miRebuli gadawyvetilebiT saqmeze _ Ayuntimiento De
Mula v. Spain, romelSic evropis sasamarTlom ganacxada _ mxolod is garemoeba,
rom organos ufleba aqvs, damoukideblad, Tavisi saxeliT gamovides erovnul
sasamarTloSi, ar niSnavs, rom igi Seesabameba Ratione personae-s moTxovnas. aRniS-
nul saqmeSi sasamarTlom arsebiT ganxilvaze dauSveblad cno ganacxadi,
romelic evropis sasamarTlos warudgina qalaq mulis saqalaqo sabWom. is, Tu
romeli organo warmoadgens samTavrobo organizacias, SesaZloa yovelTvis
naTeli ar iyos. aRniSnuli sakiTxi sadavo gaxda saqmeSi _ Holy Monasteries v. Greece.
aRniSnul saqmeSi sasamarTlom daadgina, rom ganmcxadeblebi axorcielebd-
nen ara samTavrobo Zalauflebas da uflebamosilebas, aramed imyofebodnen
arqiepiskoposis sulier da ara saxelmwifo zedamxedvelobaSi.

jgufuri ganacxadebi

strasburgis sasamarTlosaTvis ganacxadis warmodgenis ufleba vrcelde-
ba arasamTavrobo organizaciebsa da pirTa jgufebze. igi gamoricxavs

1 X and Y v. Netherlands.
2 Sunday Times v. U.K.
3 Open Door Counselling Ltd & Dublin Well Woman Centre Ltd v. Ireland.
4 Turkish Communist Party v. Turkey.
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mmarTvelobis adgilobriv organoTa mier ganacxadebis wardgenis SesaZleblo-
bas, magram es SezRudva ar exebaT politikur partiebs da arc politikosebs,
Tu isini ar moqmedeben mTavrobis saxeliT5.

evropis sasamarTlosaTvis ganacxadebis wardgenisas garkveuli SezRud-
vebi moqmedebs arasamTavrobo organizaciebsa Tu pirTa jgufebTan mimarTe-
biTac. maT ar SeuZliaT ganacxadis wardgena strasburgis sasamarTlosaTvis
mxolod imitom, rom surT gaasaCivron saxelmwifos mier ganxorcielebuli
konkretuli moqmedeba, rogorc principuli sakiTxi. konvencia ar cnobs e.w.
actio popularis, rac, Tavis mxriv, gulisxmobs saCivris wardgenas Sesabamisi pire-
bis mier, romlebic ar warmoadgenen konvenciiTa Tu oqmebiT garantirebuli
uflebebis darRvevaTa msxverpls6.

marTalia, evropis sasamarTlosaTvis ganacxadebis wardgena SesaZlebelia
arasamTavrobo organizaciebisa Tu pirTa jgufis mier, magram sasamarTlos
reglamentis Tanaxmad, mas xels unda awerdnen is pirebi, romlebic kompeten-
turi arian, warmoadginon aRniSnuli organizacia an jgufi. im SemTxvevaSi, Tu
jgufs ar gaaCnia raime samarTlebriv-organizaciuli forma, maSin ganacxadi
unda Seitanon yvela am piris saxeliT da igi dadasturebuli unda iyos yvela
ganmcxadeblis xelmoweriT.

im SemTxvevaSi, rodesac ganacxadi Seaqvs profesiul asociacias Tavisi
wevrebis saxeliT, masSi zustad unda aRiniSnos Sesabamisi pirebis monacemebi
da profesiuli kavSiris uflebamosileba maTi interesebis warmodgenasTan
dakavSirebiT.

Tu saCivari warmodgenilia jgufis an organizaciis saxeliT, taqtikurad
gamarTlebuli iqneboda, rom sasamarTlosaTvis wardgenili yofiliyo aseve
individualuri piris ganacxadi. magaliTad, saqmeSi _ Sunday Times v. the United
Kingdom _ saCivari sasamarTloSi wardgenili iyo kompaniis (Sps Times Newspa-
per), redaqtorisa da JurnalistTa jgufis saxeliT. samives – kompanias, indi-
vidualur pirs da pirTa jgufs – sakmarisi safuZveli hqondaT ganacxadis
SetanisaTvis. Tumca, rogorc aRvniSneT, konvencia ar iZleva e.w. actio popularis-
is nebarTvas da ganmcxadebeli, iqneba es individualuri piri, pirTa jgufi Tu
kompania, unda iyos konvenciiTa Tu misi oqmebiT garantirebuli uflebisa Tu
Tavisuflebis darRvevis pirdapiri an arapirdapiri msxverpli. sasamarTlos
precedentul samarTalSi moipoveba saqmeebi, romlebSic sasamarTlom arse-
biT ganxilvaze dauSveblad gamoacxada pirTa jgufisa Tu organizaciis mier
Setanili ganacxadi msxverplis statusTan SeuTavseblobis gamo, magram ganixi-
la imave pirTa jgufSi myofi piris mier wardgenili individualuri ganacxadi7.

profesiul kavSirebsa da arasamTavrobo organizaciebs ar SeuZliaT sa-
Civris wardgena strasburgis sasamarTlosaTvis maTi wevrebis saxeliT, magram
maT SeuZliaT saCivris wardgena kavSirisa Tu organizaciis winaaRmdeg mima-
rTul aqtTan dakavSirebiT. isini uflebamosili arian, uzrunvelyon maTi
wevrebi warmomadgenlobiT.

evropis sasamarTlosaTvis saCivriT mimarTvis ufleba ar aris SezRudu-
li bavSvebisa da arasrulwlovanebisaTvis, romlebic uflebamosili arian,

5 Liberal Party v. the United Kingdom.
6 X v. Austria.
7 DR 15/259.
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piradad waradginon ganacxadi mzrunvelis, meurvis, advokatis an im oficial-
uri piris meSveobiT, romelic iniSneba, raTa warmoadginos misi kanonieri in-
teresebi. sasamarTlosadmi mcirewlovanis xelmisawvdomobis wesi strasburgis
sasamarTloSi ufro moqnilad moqmedebs, vidre erovnul kanonmdeblobebSi.

 im SemTxvevebis garda, rodesac mcirewlovanis warmomadgeneli aris misi
meurve an masze mzrunveli piri, evropis sasamarTlo yovelTvis iTxovs mtki-
cebulebebs piris mier bavSvis interesebis warmodgenis uflebamosilebasTan
dakavSirebiT. Sesabamisad, piri, romelic meuRlesTan ganqorwinebis Semdeg ar
warmoadgenda arc meurves, arc mzrunvels da ver axorcielebda bavSvebze rame
saxis kontrols, ar CaiTvala uflebamosilad _ waredgina strasburgis sasa-
marTlosaTvis ganacxadi bavSvebis saxeliT.

mcirewlovanis warmomadgenlobis uflebamosilebas ukavSirdeboda saqme
_ P,P&T v. U.K., romelic Seexeboda bavSvze mzrunvelobasTan dakavSirebuli
samarTalwarmoebis aragonivrul gaWianurebas. aRniSnuli ganacxadiT stras-
burgis sasamarTlos mimarTa im advokatma, romelic warmoadgenda bavSvebs
samarTalwarmoebis erovnul doneze mimdinareobisas. didi britaneTis
SeerTebuli samefos mTavroba acxadebda, rom advokati ar iyo uflebamosili
saCivris strasburgis sasamarTlosTvis warsadgenad, radgan bavSvebi Zalian
mcirewlovanebi iyvnen imisaTvis, raTa pirdapir miecaT advokatisaTvis in-
struqciebi da, amasTanave, arcerT mSobels ar miuRia aqtiuri monawileoba
samarTalwarmoebaSi. evropis adamianis uflebaTa komisiam uaryo mTavrobis
argumenti da miuTiTa, rom:

@saWiroa bavSvebis ususurobis aRiareba da maTi interesebis konkret-
uli dacvis uzrunvelyofa. aRiniSna, rom bavSvebis mdgomareoba mome-
tebuli yuradRebiT unda iqnes ganxiluli _ bavSvebi zogadad unda ey-
rdnobodnen sxva pirebs TavianTi pretenziebisa da interesebis warmod-
genisas~.

msxverplis statusi

imisaTvis, raTa strasburgis sasamarTlom arsebiTi ganxilvisaTvis miiRos
individualuri ganacxadi, konvenciis 34-e muxlis erT-erTi ZiriTadi moTx-
ovna dakavSirebulia @msxverplis~ statusTan.

evropis adamianis uflebaTa sasamarTlos precedentuli samarTlidan ga-
momdinare, konvenciiTa da misi oqmebiT garantirebuli uflebebisa da Tavisu-
flebebis darRvevis msxverpli SesaZloa iyos pirdapiri, potenciuri da ara-
pirdapiri.

pirdapiri msxverplia piri, romelsac pirovnulad exeba da masze zegav-
lenas axdens savaraudo darRveva8. aucilebeli ar aris imis warmoCena, rom
miyenebulia ziani, rac saWiroa samarTliani dakmayofilebis sakiTxTan dakav-
SirebiT (konvenciis 41-e muxli).

saqmeSi _ Madinos v. Cyprus _ iseTi kanonmdeblobis arsebobis gamo, romelic
krZalavda homoseqsualur kavSirs srulwlovanebs Soris, ganmcxadebeli Cai-
Tvala msxverplad, miuxedavad imisa, rom mis winaaRmdeg ar yofila aRZruli

8 Eckle v. F.R.G.
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sisxlis samarTlebrivi samarTalwarmoeba da mTavrobamac mianiSna, rom igi ar
gamoiyenebda kanonmdeblobas. analogiuri gadawyvetilebaa gamotanili
saqmeze _ Norris v. Ireland, sadac sasamarTlom ganacxada, rom:

@miuxedavad imisa, rom SesaZloa kanoni, romelic arsebuli da moqmedi
kanonmdeblobis nawilia, ar gamoiyenon da ganaxorcielon konkretu-
li klasis saqmeebTan mimarTebiT, garkveuli drois ganmavlobaSi is
SeiZleba kvlavac iqnes gamoyenebuli~.

saqmeSi _ Malone v. U.K. _ imis gamo, rom ganmcxadebelma ver SeZlo, daedgina,
ismineboda Tu ara misi telefoni, ar Seqmnila safuZveli, sasamarTlos uari
ganecxadebina ganmcxadeblis msxverplad cnobaze. aRniSnul saqmeSi mTavari
sakiTxi is iyo, SeeZlo Tu ara ganmcxadebels daedgina, sinamdvileSi xor-
cieldeboda Tu ara mosmena. rodesac kanonmdebloba iTvaliswinebs, uzrun-
velyos Sesabamisi pirisaTvis masze ganxorcielebuli TvalTvalis Sesaxeb in-
formaciis miwodeba, pirs zogadad ar SeuZlia, pretenzia ganacxados piradi
da ojaxuri cxovrebis pativiscemis uflebis darRvevis gamo (muxli 8) manam,
sanam ar miiRebs aseT Setyobinebas. meore mxriv, rodesac kanonmdeblobis
Tanaxmad yvela momxmarebeli SeiZleba moeqces TvalTvalis qveS Semdgomi Set-
yobinebis gareSe, maSin nebismier momxmarebels SeuZlia ganacxados pretenzia
msxverplis statusze.

 pirs, romelmac miiRo adeqvaturi anazRaureba da dakmayofilda konvenci-
is savaraudo darRvevis gamo, aRar SeuZlia ganacxados pretenzia msxverplis
statusze. Tumca, sakmarisi ar aris mxolod is, rom gasaCivrebuli RonisZieba
Sewyda, xolo pirma miiRo anazRaureba da dakmayofilda; aRniSnuli RonisZie-
ba aseve unda gamocxaddes ukanonod da, Sesabamisobis mixedviT, safuZvlad
unda daedos reparacias. maSin, rodesac ganmcxadebeli SeZlebs misTvis mis-
jili sasjelis Semcirebas erovnuli sasamarTlo samarTalwarmoebis Sedegad,
romelic daadgens, rom winaT gamarTuli sasamarTlo samarTalwarmoeba gada-
Warbebulad xangrZlivi iyo, mas aRar SeuZlia, ganacxados pretenzia me-6 mux-
lis 1-li punqtiT garantirebul uflebaze (samarTlian ganxilvaze gonivrul
vadaSi). Tumca, aRniSnul sakiTxTan mimarTebiT gansxvavebuli iqneba evropis
sasamarTlos midgoma im SemTxvevaSi, Tu sasjelis Semcirebis mizezad dasax-
elebuli ar iqneba gadaWarbebulad xangrZlivi samarTalwarmoeba.

aRniSnul sakiTxs exeboda saqme _ Ludi v. Switzerland, romelSic ganmcxadeb-
lis sasjeli Semcirda im moculobamde, ra moculobasac moiTxovda ganmcxa-
deblis advokati sasamarTlo procesze. strasburgSi Setanil ganacxadSi gan-
mcxadebeli inter alia Cioda me-8 muxlis darRvevis Taobaze, rac gamowveuli iyo
saidumlo agentis moqmedebebiT, romlis mier warmodgenili informacia da
mtkicebulebebi daedo safuZvlad misTvis msjavris dadebas narkotikebTan
dakavSirebul braldebaSi. evropis sasamarTlom uaryo mTavrobis argumenti
imasTan dakavSirebiT, rom ganmcxadebeli aRar iyo konvenciiT garantirebu-
li uflebis darRvevis msxverpli, radgan mas erovnuli samarTalwarmoebisas
Seumcirda sasjeli moTxovnil moculobamde. evropis sasamarTlos azriT,
ganmcxadebels kvlavac SeeZlo, esargebla msxverplis statusiT, radgan xe-
lisuflebis erovnulma organoebma, romlebmac ar aRiares konvenciiT garan-
tirebuli uflebis darRvevis arseboba, gamoitanes gadawyvetileba, rom sai-
dumlo agentis mier ganxorcielebuli moqmedebebi Seesabameboda konvencias.
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saqmeSi _ X. v. Denmark _ ganmcxadebeli uCioda daniis kanonmdeblobas,
romelic mamas uflebas ar aZlevda, yofiliyo Svilis meurve dedis Tanxmobis
gareSe. samarTalwarmoebis mimdinareobis procesSi daniis kanonmdeblobaSi
Sevida cvlilebebi, romliTac aRiarebulia mamis samarTlebrivi statusi qor-
winebis gareSe dabadebul SvilTan mimarTebiT. Sesabamisad, komisiam gadawyvi-
ta, rom, radgan ganmcxadeblis saCivari efeqtianad dakmayofilda axali kanon-
mdeblobiT, mas aRar SeeZlo, pretenzia ganecxadebina msxverplis statusze.

imisaTvis, raTa Sesabamis pirs CamoerTvas msxverplis statusze pretenzi-
is gancxadebis ufleba, man unda miiRos adekvaturi, magram ara absoluturi
dakmayofileba. magaliTad, pirs, romelic gaaTavisufles samsaxuridan rome-
lime kavSirisadmi kuTvnilebis mizeziT da miiRo fuladi kompensacia, aRar
SeuZlia pretenzia ganacxados msxverplis statusze me-11 muxliT garantire-
buli uflebis darRvevis gamo. magram aucilebelia, rom dakmayofileba iyos
adekvaturi.

msxverplis statusis sakiTxi wamoiWra saqmeebSi, romlebic exeboda kanon-
mdeblobas abortis Sesaxeb. calke mamakacs ar SeuZlia zogadi saCivris ward-
gena abortTan dakavSirebul kanonmdeblobasTan mimarTebiT. rac Seexeba
qalebs, maT amis ufleba aqvT maSinac, roca fexmZimed arian da maSinac, roca
ar arian. Tumca, momaval mamas, romlis meuRlec apirebs abortis gakeTebas
misi Tanxmobis gareSe, SeuZlia pretenzia ganacxados msxverplis statusze.

potenciuri msxverpli

konvenciiT garantirebuli uflebis darRvevis potenciuri msxverplia
piri, romelsac emuqreba safrTxe, rom masze zegavlenas iqoniebs kanoni an
administraciuli aqti. amis klasikur magaliTad SeiZleba davasaxeloT indi-
vidualuri pirebi, romlebsac emuqrebaT gaZevebis saSiSroeba saimigracio
organoebis mier gamotanili im gadawyvetilebis safuZvelze, romelic sis-
ruleSi moyvanili ar yofila 9. saqmeSi _ Open Door and Dublin Well Weman v. Ireland
_ sasamarTlom daadgina, rom safexmZimo asakis ori qali irlandiis im kanonm-
deblobis potenciuri msxverpli iyo, romelic fexmZimeTaTvis irlandiis
sazRvrebs gareT arsebuli abortis saSualebebis Sesaxeb informaciis gavr-
celebas krZalavda.10

arapirdapiri msxverpli

 evropis konvenciiTa da oqmebiT garantirebul uflebaTa darRvevis ara-
pirdapiri msxverplia piri, romelzec myisier zegavlenas axdens sxva piris,
magaliTad, ojaxis wevris, dapatimrebuli piris, deportirebuli Tu moklu-
li piris uflebis darRveva.

me-3 muxlis konteqstSi SeiZleba warmoiSvas iseTi viTarebebi, rodesac me-
3 muxlis darRvevis msxverplad SeiZleba miiCnion qveynis xelisuflebis gan-
kargulebaSi myofi gauCinarebuli piris uaxloesi naTesavebi.

saqmeSi _ Kurt v. Turkey _ ganmcxadebeli aRniSnavda, rom misi Svili gauCinar-
da TurqeTis armiis warmomadgenlebis mier misi dapatimrebis Semdeg. ganmcxa-

9 Ahmed v. Austria.
10 Open Door and Dublin Well Weman v. Ireland (1993), 15 EHRR 244.
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debelma mimarTa prokurors im rwmeniT, rom misi Svili cixeSi waiyvanes. ganm-
cxadebeli eswreboda Svilis dapatimrebas sofelSi. amis Semdeg misi gauCinare-
ba ki mSoblis garkveul SiSs iwvevda. prokurors seriozulad ar ganuxilavs
ganmcxadeblis saCivari. mSobelma Svilis bedis da adgilsamyofelis Sesaxeb
veraferi Seityo. gaurkvevloba da stresi grZeldeboda sakmaod xangrZlivi
drois ganmavlobaSi. aRniSnuli garemoebebis gaTvaliswinebiT, sasamarTlom,
romelmac mxedvelobaSi miiRo garemoeba, rom ganmcxadebeli iyo gauCinare-
buli piris deda da igi xelisuflebis organoebis umoqmedobis gamo imyofe-
boda gaurkvevlobasa da stresSi, sasamarTlom daadgina me-3 muxlis darRve-
va ganmcxadebelTan mimarTebiT. Tumca, sasamarTlom naTlad ganacxada, rom
Kkurtis saqme ar awesebs raime zogad princips imasTan dakavSirebiT, rom
@gauCinarebuli piris~ ojaxis wevri avtomaturad xdeba me-3 muxlis darRve-
vis msxverpli. miiCneven Tu ara ojaxis wevrs me-3 muxlis darRvevis msxverp-
lad, es damokidebulia specialuri faqtorebis arsebobaze, romlebic tanj-
vas ayenebs ganmcxadebels. sxva sakiTxia emociuri stresi, rac, SesaZloa,
gardauvali iyos im piris naTesavebisaTvis, romelic daeqvemdebara adamianis
uflebaTa seriozul darRvevas. Sesabamisi elementebi moicavs ojaxuri kav-
Sirebis simWidroves. garkveuli upiratesoba eniWeba mSoblisa da Svilis kav-
Sirs, urTierTobaTa calkeul garemoebebs, Tu ra doneze aris SesaZlebeli
ojaxis wevri iyos Sesabamisi faqtebis TviTmxilveli, aseve, ojaxis wevris
mcdelobas _ moepovebina cnobebi Sesabamis pirTan dakavSirebiT. erT-erT uax-
les saqmeSi _ Ipek v. Turkey _ sasamarTlom me-3 muxlis darRvevis msxverplad
miiCnia ori gauCinarebuli piris mama b-ni ipeki, romelmac ver moiZia veranai-
ri informacia Tavisi Svilebis adgilsamyofelis Sesaxeb mas Semdeg, rac isini
uSiSroebis Zalebma daapatimres.

dapatimrebul an qmeduunaro mcirewlovanTa, saavadmyofos pacientTa da
suliT avadmyof msxverplTa ojaxis wevrebi aseve, SesaZloa, CaiTvalon ara-
pirdapir msxverplad. saqmeSi _ Paton v. the United Kingdom _ piri, romelic unda
gamxdariyo mama, msxverplad cnes mas Semdeg, rac mis meuRles Seuwyda fexmZi-
moba.

pirs aRar SeuZlia, ganacxados pretenzia msxverplis statusze, Tu saCivris
safuZveli aRar arsebobs, magaliTad, rodesac deportaciis brZaneba gauqm-
deba. Tumca, saqmeSi _ Nsona v. Netherlands _ evropis adamianis uflebaTa sasa-
marTlom miiCnia, rom pirs, romelic deportirebulia, magram SemdgomSi mieca
ufleba, dabrunebuliyo Sesabamis qveyanaSi, kvlavac SeeZlo, esargebla msx-
verplis statusiT, sanam saxelmwifo aSkarad ar aRiarebda, rom deportacia
ukanono iyo.
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drois romel monakveTSi Cadenili darRvevis
gamo aris SesaZlebeli ganacxadis wardgena

strasburgis sasamarTlosaTvis (Ratione Temporis)

1969 wlis 22 maisis @saxelSekrulebo samarTlis Sesaxeb venis konvenciis~
28-e muxlis Tanaxmad:

@Tu sxva mizani ar gamomdinareobs an xelSekrulebiT sxva ram ar aris
dadgenili, misi debulebebi ar akisrebs pasuxismgeblobas mxares nebi-
smier im moqmedebasa Tu faqtze, romelmac arseboba Sewyvita am mxari-
saTvis xelSekrulebis amoqmedebis dRes.~

sasamarTlo ganixilavs mxolod im saxelmwifoTa winaaRmdeg mimarTul ga-
nacxadebs, romlebsac ratificirebuli aqvT evropis adamianis uflebaTa kon-
vencia da igi kanonier ZalaSia Sesuli. saxelmwifos pasuxismgeblobis sakiTxi
daismeba mas Semdeg, rac konvenciis debulebebis Sesruleba savaldebulo
Zalas SeiZens. me-11 damatebiTi oqmis amoqmedebamde, konvenciis Ratione Tempo-
ris moTxovnis ganxilvisas sasamarTlo mxedvelobaSi iRebda ara marto kon-
venciis ratificirebis TariRs, aramed, aseve, individualuri ganacxadis
uflebis aRiarebis TariRsac (acceptance of the right of individual petition). saxelmwi-
foTa erTi nawili individualuri ganacxadis uflebas aRiarebda ratificir-
ebis Semdeg yvela momxdar faqtTan mimarTebiT, zogi saxelmwifosaTvis ki Ra-
tione Temporis vadis aTvla iwyeboda individualuri ganacxadis uflebis aRi-
arebis TariRidan. Sesabamisad, sasamarTlo msjelobda mxolod amis Semdeg
momxdar darRvevebze. bolo periodSi konvencias mierTebul saxelmwifoTa
umetesma nawilma erTad moaxdina konvenciis ratificireba da individualuri
ganacxadis uflebis aRiareba.1

[sasamarTlo] ifargleba imis ganxilviT [konvenciis ratificirebis
dRis Semdeg], momxdari faqtebi da movlenebi aris Tu ara konvenciis dar-
Rveva (ix. magaliTad, the Moreira de Azevedo v. Portugal, 1990 wlis 23 oqtom-
bris ganaCeni, Stamoulakatos v. Greece, 1993 wlis 26 oqtombris ganaCeni).

marTalia, strasburgis sasamarTlo ar ganixilavs pretenziebs im savarau-
do darRvevebze, romlebic Caidina mopasuxe saxelmwifom konvenciis rati-
ficirebamde, magram sasamarTlo ixilavs im pretenziebs, romlebic dakavSire-
bulia wevr-saxelmwifos mier konvenciis ratificirebamde Cadenil dar-
RvevebTan, romlebic gangrZobadia, anu darRveva grZeldeba wevr-saxelmwi-
fos mier konvenciis ratificirebis Semdegac. aseTi midgomis naTeli magali-
Tia saqme _ De Becker v. Belgium, romelSic ganmcxadebeli daisaja belgiis mier
konvenciis ratificirebamde Cadenili saxelmwifo RalatisaTvis. mas miesaja
sikvdiliT dasja, romelic mogvianebiT Seicvala mudmivi patimrobiT. Tumca
msjavrdebidan 15 wlis Semdeg ganmcxadebeli gaaTavisufles patimrobidan
garkveuli pirobebiT. belgiis sisxlis samarTlis kanonmdeblobis Tanaxmad,
aRniSnuli sasjeli iwvevda garkveuli uflebebis SezRudvas, maT Soris, gamox-
atvis Tavisuflebis SezRudvas, romelic piris patimrobidan gaTavisufleb-

1 L.J.Clements, Nuala Mole, Alan Simmons European Human Rights Taking a Case under the Convention,London,
Sweet and Maxwell, 1999, gv. 21.



64

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

is Semdegac moqmedebda. evropis adamianis uflebaTa komisiam daadgina, rom
es iyo gangrZobadi viTareba da arsebiT ganxilvaze daSvebulad cno ganacxa-
di Ratione Temporis principiT.

gangrZobadi viTarebis arseboba dadginda saqmeSi _ X. v. Belgium, romelSic
saxelmwifom ganmcxadebels ver gadauxada kuTvnili Tanxa da es CaiTvala gan-
grZobad viTarebad. aseTive daskvna gamoitanes, rodesac kompetenturma ad-
ministraciulma organom ar Seasrula saxelmwifo sabWos mier gamotanili
gadawyvetileba, romelmac gaauqma administraciuli gadawyvetileba. am
konkretuli administraciuli gadawyvetilebis Tanaxmad, ganmcxadebels Cam-
orTmeuli hqonda ufleba, miemarTa ucxo enis skolis daarsebis licenziis
moTxovniT.

Tu moqmedeba gangrZobiTia (igi daiwyo saxelmwifos mier konvenciis rati-
ficirebamde da ratifikaciis Semdegac grZeldeba), sasamarTlo mas ar ixilavs
da ar msjelobs. Tumca, gadawyvetilebis miRebisas mxedvelobaSi iRebs am vi-
Tarebas da drois am periods konkretul darRvevasTan dakavSirebiT mopasuxe
xelSemkvreli saxelmwifos mimarT konvenciis amoqmedebamde.

saqmeSi _ Philis v. Greece _ sasamarTlom mxedvelobaSi miiRo batoni filisis
patimrobis ori weli konvenciis ratificirebamde.2 analogiurad, saqmeSi _
Loukanov v. Bulgaria _ sasamarTlom mxedvelobaSi miiRo samarTalwarmoebis etape-
bi, romlebic ganxorcielda manam, sanam bulgareTis mTavroba konvenciis rat-
ifikacias moaxdenda.

sasamarTlos gansxvavebuli midgoma Cans saqmeSi _ Stamoulakatos v. Greece. am
saqmeSi evropis sasamarTlom daadgina, rom igi ver imsjelebda ganmcxadeblis
mier warmodgenil im pretenziebze, romlebic ukavSirdeboda ganmcxadeblis
msjavrdebas in absentia (iseTi sasamarTlo samarTalwarmoebis Sedegad, romel-
sac igi ar daswrebia). aRniSnuli samarTalwarmoeba gaimarTa saberZneTis mier
individualuri ganacxadis uflebis aRiarebamde (konvenciis Zveli sistemis
Tanaxmad). saberZneTis mier individualuri ganacxadis uflebis aRiarebis Sem-
deg ganmcxadebelma saapelacio saCivriT mimarTa erovnul sasamarTlos im
samarTalwarmoebis Sedegad gamotanili msjavrdebis kanonierebasTan dakav-
SirebiT, romelic ganxorcielda saberZneTis mTavrobis mier individualuri
ganacxadis uflebis aRiarebamde. sasamarTlos ganmartebiT:

@saapelacio saCivari (romelic Setanilia saberZneTis erovnul sasa-
marTloSi saberZneTis mier individualuri ganacxadis uflebis aRiare-
bis dRis _ 1985 wlis 19 noembris Semdeg) mWidrodaa dakavSirebuli im
samarTalwarmoebasTan, romlis Sedegadac gamotanilia msjavri b-ni
stamoulakatosis mimarT. Sesabamisad, apelaciisa da aRniSnuli samar-
Talwarmoebis cal-calke ganxilva da maTi gaxleCa absoluturad fuWs
gaxdida saberZneTis mTavrobis mier [individualuri ganacxadis ufleb-
is aRiarebis faqts]~.

2 Philis v. Greece, seria A , #209, 1991; 13 EHRR 741 ix. mutatis mutandis saqme _ Loukanov v. Bulgaria, (1997)
24 EHRR 417.
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ra saxis uflebaTa darRvevasTan dakavSirebiT
aris SesaZlebeli evropis sasamarTloSi

ganacxadis wardgena (Ratione Materie)

evropis sasamarTlo ganixilavs mxolod im ganacxadebs, romlebic exeba
konvenciiT an misi damatebiTi oqmebiT garantirebuli uflebebis savaraudo
darRvevas. winaaRmdeg SemTxvevaSi, ganacxadi gamocxaddeba arsebiT ganxil-
vaze dauSveblad misi konvenciis Ratione Materiae-s moTxovnasTan Seusabamobis
gamo. damatebiTi oqmiT gansazRvruli uflebis savaraudo darRvevasTan dakav-
SirebiT, ganmcxadebels SeuZlia, strasburgis sasamarTlos ganacxadi warudg-
inos mxolod im SemTxvevaSi, Tu mopasuxe saxelmwifos ratificirebuli aqvs
Sesabamisi oqmi.1

 konvencia ar uzrunvelyofs uflebas TavSesafris mopovebaze2, moqalaqeo-
bis mopovebaze3, uflebas _ imyofebodes patimrobaSi konkretul sapatimro
dawesebulebaSi4, muSaobis uflebas an uflebas _ diplomatiur dacvaze5. Tum-
ca, is, rom konkretuli ufleba mocemuli ar aris konvenciaSi, imas ar niSnavs,
rom am uflebasTan mimarTebiT konvenciiT garantirebuli dacva srulebiT
ar moqmedebs. magaliTad, konvenciiT ar aris garantirebuli ufleba TavSesa-
fris miRebaze, Tumca, Sesabamisi pirisaTvis uaris Tqmam TavSesafarze da mis-
ma deportaciam, eqstradiciam an gaZevebam im qveyanaSi, sadac arsebobs safrTxe,
rom igi daeqvemdebareba wamebas, araadamianur da damamcirebel mopyrobas an
sasjels, SesaZloa gamoiwvios eqstradiciis, deportaciis, gaZevebis ganmax-
orcielebeli saxelmwifos pasuxismgebloba. aseTive Sefasebis xerxi gamoiye-
na sasamarTlom im fizikur Tu sulier arasaTanado mopyrobasTan dakavSire-
biT, romelic ver aRwevs sisastikis minimalur zRvars, raTa moxvdes me-3 mux-
lis moqmedebis sferoSi. evropis adamianis uflebaTa komisiam da sasamarT-
lom gadaWres aRniSnuli problema da miiCnies, rom ufleba @moralur da fiz-
ikur Seuvalobaze~ SesaZloa aseve ganixilebodes me-8 muxlis farglebSi (pi-
radi da ojaxuri cxovrebis pativiscemis ufleba).

Ratione Materiae kriteriumze saubrisas erTmaneTisagan unda gamovyoT in-
dividualuri da saxelmwifoTaSorisi ganacxadebi. individualuri ganacxadi
SeiZleba exebodes maRali xelSemkvreli mxaris mier konvenciiT an oqmebiT
gaTvaliswinebuli uflebebis darRvevis sakiTxs. rac Seexeba saxelmwifoTa-
Soris ganacxads, masSi SeiZleba miTiTebuli iyos konvenciis nebismieri de-
bulebis darRveva.6 saxelmwifom SeiZleba aRniSnos konvenciis 38-e muxlis 1-
li punqtis (a) qvepunqtis darRvevis faqti7 an miuTiTos 52-e muxlis darRvevaze8.

1 L. J. Clements, Nuala Mole, Alan Simmons, European Human Rights, Taking a case under the Convention, Second
Edition, London, Sweet and Maxwell, 1999, gv. 24.
2 aRniSnuli ufleba ar gulisxmobs aseve ucxoelis uflebas icxovros konkretul qveyanaSi.
3 iqve.
4 McQuiston v. the United Kingdom.
5 Bertrand Russell Peace Foundation Ltd v. the United Kingdom.
6 aq igulisxmeba ara marto konvenciis 1-li nawiliT garantirebuli uflebebi, aramed me-2 da
me-3 nawilebiT gaTvaliswinebuli debulebebic.
7  am muxlis 1-li punqtis (a) qvepunqtis mixedviT, saxelmwifoebma  gamoZiebis efeqtianad
warmarTvisaTvis sasamarTlo unda uzrunvelyon yvela saWiro pirobiT.
8 am muxlis mixedviT, evropis sabWos generaluri mdivnis moTxovnis miRebisTanave nebismieri
maRali xelSemkvreli mxare valdebulia, mas warudginos axsna-ganmarteba imis Sesaxeb, Tu ra
gziT uzrunvelyofs misi Sinasaxelmwifoebrivi samarTali konvenciis nebismieri debulebis
efeqtian ganxorcielebas.

drois romel monakveTSi Cadenili darRvevis gamo aris SesaZlebeli ganacxadis wardgena  ...
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evropis sasamarTlom saqmeSi _ Crus-Varas v. Sweden _ daadgina, rom individs
ufleba aqvs, ganacxadSi miuTiTos mis mimarT konvenciis 34-e muxlis bolo
winadadebis darRvevis faqtze, rac gulisxmobs, rom maRali xelSemkvreli mx-
are valdebulia, xeli ar SeuSalos individis mier ganacxadis Setanis ufleb-
is efeqtian ganxorcielebas.9 aRniSnuli muxlis darRveva sasamarTlom cno
ukve mogvianebiT, eqstradiciasTan dakavSirebul saqmeSi _ Mamatkulov, Abdurasu-
lovich and others v. Turkey. am argumentze dayrdnobiT SesaZlebelia davaskvnaT,
rom individma SeiZleba 38-e muxlis 1-li punqtis (a) qvepunqtis darRvevazec
miuTiTos sasamarTlos, radgan saxelmwifos mier sasamarTlos yvela saWiro
pirobiT uzrunvelyofa aucilebelia misi saqmis sworad da efeqtianad gamo-
ZiebisaTvis.10

sasamarTlo ganacxads miiCnevs dauSveblad, Tu miTiTebuli faqtebidan
gamomdinare darRveuli ufleba ar jdeba konvenciis Sesabamisi muxlis far-
glebSi.11 saqmeSi _ Botta v. Italy, ganmcxadebeli miuTiTebda, rom daerRva ufle-
ba pirad cxovrebaze, radgan saxelmwifom ar uzrunvelyo igi (invalidi) zRvis
sanapiroze dasvenebis uflebiT. sasamarTlom daadgina, rom, radgan ganmcxa-
deblis mudmivi sacxovrebeli adgili zRvas ar esazRvreboda, mis moTxovnas
konvenciis me-8 muxli ar iTvaliswinebda.12

rogorc adamianis uflebaTa mzardi standartebidan, ise konvenciis sic-
ocxlisunarianobis principidan gamomdinare, samomavlod SeiZleba iseTi sa-
kiTxebi moxvdes konvenciis moqmedebis sferoSi, romlebic, erTi SexedviT,
TiTqos ar xvdeba garantirebuli dacvis CarCoebSi, magram es ar unda aRiqme-
bodes ise, rom sakiTxi, romelic aSkarad konvenciis CarCoebs miRma dgas, ganix-
ilos evropis adamianis uflebaTa sasamarTlom.

9 evropis adamianis uflebaTa konvencia, muxli 34.
10 D.J. Haris, M.O’Boyle, C. Warbrick, Law of the European Convention on Human Rights 1995, gv . 639.
11 Philip Leach , “Taking a Case to the European Court of Human Rights”, 2001, gv. 88.
12 bota italiis winaaRmdeg, (1998) 26 EHRR 241.
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ganacxadis arsebiT ganxilvaze dauSveblad
cnobis damatebiTi safuZvlebi

garda zemoT CamoTvlili daSvebadobis kriteriumebisa, evropis konvencia
individualuri ganacxadebisaTvis awesebs sxva, damatebiT kriteriumebsac,
raTa sasamarTlo dacul iqnes uperspeqtivo ganacxadebis rekorduli raode-
nobisagan.

konvenciis 35-e muxlSi miTiTebulia daSvebadobis kriteriumebis amom-
wuravi CamonaTvali. am muxlis debulebebis Sesabamisad, sasamarTlo ar ganix-
ilavs ganacxads, Tu igi:

• anonimuria;
• arsebiTad igive sakiTxia, romelic ukve ganixila evropis sasamarTlom;
• gadaeca saerTaSoriso gamoZiebas an daeqvemdebara mogvarebis sxva
proceduras da ar Seicavs Sesabamis raime axal informacias;
• aSkarad dausabuTebelia;
• xdeba sasamarTlosaTvis mimarTvis uflebis borotad gamoyeneba.

ganacxadi ar unda iyos anonimuri

 sasamarTlo arsebiT ganxilvaze dauSveblad cnobs ganacxads, romelSic
ganmcxadeblis vinaoba ar aris miTiTebuli. es piroba SesaZlebels xdis, ar
ganixilos sasamarTlom wminda politikuri da propagandistuli motiviT Set-
anili ganacxadi.1 Tu ganmcxadebels ar unda Tavisi vinaobis gamxela, mas Seu-
Zlia, ganacxadis formaSive miuTiTos, rom ar unda, sxvebisaTvis cnobili
gaxdes misi vinaoba. sasamarTlos gadawyvetilebas am SemTxvevaSi upiratesi
mniSvneloba aqvs, magram, rogorc wesi, igi individualuri ganmcxadeblebis
survils iTvaliswinebs.2 Tumca, mopasuxe saxelmwifosaTvis yvela SemTxveva-
Si cnobili unda gaxdes ganmcxadeblis vinaoba. im SemTxvevaSi, rodesac pro-
fesiuli gaerTianeba Tavisi wevrebis saxeliT warudgens saCivars strasbur-
gis sasamarTlos (da ara TviT am organizaciis uflebebis savaraudo darRvev-
asTan dakavSirebiT), ganacxadSi aRniSnuli unda iyos Sesabamisi wevrebis pi-
radi monacemebi da mtkicebuleba imasTan dakavSirebiT, rom gaerTianeba ufle-
bamosilia, maTi saxeliT warudginos ganacxadi sasamarTlos. im SemTxvevaSi,
Tu gaerTianeba ver gaacxadebs Sesabamisi wevrebis pirad monacemebs, ganacxa-
di CaiTvleba anonimurad da mas uaryofs strasburgis sasamarTlo.

ganacxadi ar unda iTvaliswinebdes arsebiTad igive sakiTxs, romelic
ukve ganixila evropis sasamarTlom

sasamarTlo am kriteriums imitom awesebs, rom Tavidan aicilos erTi da
igive ganmcxadeblis mier imave faqtebze dayrdnobiT ramdenime ganacxadis

1 P. van Dijk, GJH. van Hoof, “Theory and Practice of the European Convention on Human Rights”, Kluver law
International, gv.109.
2  L.J.Clements, Nuala Mole, Alan Simmons European Human Rights Taking a Case under the Convention,London,
Sweet and Maxwell, 1999, gv.38.
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Setana, rac udavod gaarTulebda sasamarTlos muSaobas. es moTxovna ise ar
unda gavigoT, TiTqos evropis sasamarTlo ganmcxadebels ukrZalavs
analogiur faqtebze dayrdnobiT axali ganacxadis Setanas sasamarTloSi. kon-
venciaSi Cadebuli es debuleba ar zRudavs ganmcxadebels, sasamarTlos mima-
rTos arsebiTad wina ganacxadis msgavsi, magram sxva SemTxvevebTan dakavSire-
buli sakiTxis gansaxilvelad, an axlad aRmoCenil faqtebze dayrdnobiT3 Seit-
anos meore ganacxadi.4 Tumca, mxedvelobaSi unda miviRoT is garemoeba, rom
sasamarTlo axal samarTlebriv arguments axal informaciad ar miiCnevs.5

sasamarTlo ar ganixilavs ganacxads, Tu igi gadaeca saerTaSoriso gamo-
Ziebas an daeqvemdebara mogvarebis sxva proceduras da ar Seicavs Sesaba-

mis rame axal informacias

am kriteriumis dawesebis mizania, rom Tavidan iqnes acilebuli erTsa da
imave saqmeze ramdenime saerTaSoriso Tu regionaluri organos muSaoba.6 Tum-
ca, msgavsi problema evropis sasamarTlos praqtikaSi TiTqmis ar wamoWrila.7

eqspertebi miiCneven, rom erTsa da imave faqtebze dayrdnobiT erTi ganmcxa-
deblis mier ganacxadis sxvadasxva saerTaSoriso Tu regionalur organoSi
Setana yvelaze mosalodneli iyo didi britaneTisagan, magram did britaneTs
xeli ara aqvs mowerili samoqalaqo da politikuri uflebebis Sesaxeb paqtis
damatebiT oqmze, rac nebas miscemda mis moqalaqeebs individualuri ganacxa-
debiT miemarTaT gaeros adamianis uflebaTa komitetisaTvis.8

sasamarTlo sxva saerTaSoriso organoSi ar gulisxmobs wamebis winaaRm-
deg evropis komitets. Sesabamisad, is garemoeba, rom saqme ganixila am komitet-
ma, ar ukrZalavs ganmcxadebels, mimarTos evropis sasamarTlos.9

8.4 ganacxadi ar unda iyos aSkarad dausabuTebeli

termini „aSkarad dausabuTebeli ganacxadi“ sasamarTlom ganmarta,
rogorc ganacxadi, romelic winaswari ganxilvisas ar miuTiTebs arcerT im
safuZvelze, romelze dayrdnobiTac sasamarTlom SeiZleba ivaraudos, rom
dairRva konvenciis esa Tu is muxli. realurad, es aris prima facie testi. sasa-
marTlos diskrecia am kriteriumTan mimarTebiT Zalian didia da gancxadebe-
bis udidesi nawili swored am kriteriumze dayrdnobiT icxrileba.10 sasamarT-

3 aq igulisxmeba axali faqtobrivi informacia da erovnul sasamarTloSi samarTalwarmoebis
msvlelobisas raime procesualuri siaxle.
4 L.J.Clements, Nuala Mole, Alan Simmons, “European Human Rights Taking a Case under the Convention,”London,
Sweet and Maxwell, 1999, gv.38.
5 Philip Leach , “Taking a Case to the European Court of Human Rights”, gv. 86.
6P. van Dijk, GJH. van Hoof, “Theory and Practice of the European Convention on Human Rights”, Kluver law
Internationa, 19971.
7 Philip Leach , “Taking a Case to the European Court of Human Rights”.p. 86; L.J.Clements, Nuala Mole, Alan
Simmons European Human Rights Taking a Case under the Convention,London, Sweet and Maxwell, 1999, gv.38.
8 Philip Leach , “Taking a Case to the European Court of Human Rights”, gv. 86; L.J.Clements, Nuala Mole, Alan
Simmons European Human Rights Taking a Case under the Convention,London, Sweet and Maxwell, 1999, gv.38; P.
van Dijk, GJH. van Hoof, “Theory and Practice of the European Convention on Human Rights”, Kluver law Internationa,
1997l.
9 Philip Leach , “Taking a Case to the European Court of Human Rights”, gv. 87.
10 L.J.Clements, Nuala Mole, Alan Simmons European Human Rights Taking a Case under the Convention,London,
Sweet and Maxwell, 1999, gv.39.
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los praqtika gviCvenebs, rom sasamarTlo daSvebadobis etapze am kriteriu-
mis Sefardebisas xSirad ufro mets iTxovs, vidre prima facie safuZvlebis mi-
TiTebas ganacxadSi. sasamarTlo xSirad scdeba konvenciiT gaTvaliswinebu-
li aRniSnuli kriteriumis dadgenil farglebs da ganacxads, romelic obieq-
turi SefasebiT daSvebadobis am kriteriums akmayofilebs, magram, misi azriT,
Sinaarsobrivad susti saqmea, arsebiT ganxilvaze ar uSvebs.11

„aSkarad dausabuTebel ganacxadSi“ sasamarTlo gulisxmobs aseve ganacx-
adebs, romlebic sasamarTlos awvdis mcdar informacias an dadgindeba, rom
ganmcxadebeli cdilobda, SecdomaSi Seeyvana strasburgis sasamarTlo
konkretul faqtebTan an qveyanaSi moqmed kanonmdeblobasTan dakavSirebiT.12

8.5. ganmcxadebeli borotad ar unda iyenebdes sasamarTlosaTvis
mimarTvis uflebas

zemoaRniSnuli kriteriumi mWidrod ukavSirdeba konvenciis me-17 muxlis
moTxovnas, romlis Tanaxmadac:

„konvenciaSi ar SeiZleba raime ganimartos imgvarad, rom gulisxmob-
des... jgufis an piris uflebas, monawileobdes iseT saqmianobaSi an ga-
naxorcielos qmedeba, romelic miznad isaxavs konvenciiT gaTval-
iswinebul uflebaTa da TavisuflebaTa ganadgurebas...“13

aRniSnuli wesi ZiriTadad gamoiyeneba im ganmcxadeblebTan mimarTebiT,
romlebic cdiloben, konvenciiT garantirebuli maTi uflebebi da Tavisufle-
bebi gamoiyenon sxvaTa uflebebisa Tu Tavisuflebebis sazianod14.

is garemoeba, rom ganmcxadebels politikuri Tu propagandistuli mizani
amoZravebs an surs ganacxadSi miTiTebuli faqtis sajarooba, ar niSnavs, rom
ganacxads aucileblad dauSveblad gamoacxadebs sasamarTlo mimarTvis
uflebis borotad gamoyenebis motiviT.15 saqmeSi _ Acdivar v. Turkey, sasamarT-
lom uaryo saxelmwifos argumenti, rom ganmcxadebelma borotad gamoiyena
sasamarTlosaTvis mimarTvis ufleba, ar amowura Sinasaxelmwifoebrivi saSu-
alebebi da ise mimarTa evropis sasamarTlos da TiTqos es iyo qurTebis
mSromelTa partiis zogadi politika, romelic mimarTuli iyo TurqeTis sax-
elmwifos winaaRmdeg misi sasamarTlo organoebis diskreditaciis mizniT.
sasamarTlom ganacxada, rom saxelmwifos pozicia im SemTxvevaSi gaimarjveb-
da, Tu dadgindeboda, rom ganmcxadebeli efuZneboda araswor faqtebs.16

is, rom sasamarTlos winaSe ganmcxadebeli „sufTa xelebiT“ ar warsdga, ar
gulisxmobs, rom dairRva konvenciiT dawesebuli es kriteriumi. saqmeSi _ Van
Der Tang v. Spain, sasamarTlom, miuxedavad imisa, rom ganmcxadebeli gaeqca mar-
Tlmsajulebas, aRniSna, rom es garemoeba xels ar uSlida baton van der tangs,

11 Philip Leach , “Taking a Case to the European Court of Human Rights”, gv. 87.
12 L.J.Clements, Nuala Mole, Alan Simmons European Human Rights Taking a Case under the Convention,London,
Sweet and Maxwell, 1999, gv.39.
13 ix. evropis adamianis uflebaTa da ZiriTad TavisuflebaTa konvencia, muxli 17.
14 Glemrveen and Hagenbeek v. the Netherlands.
15 L.J.Clements, Nuala Mole, Alan Simmons European Human Rights Taking a Case under the Convention,London,
Sweet and Maxwell, 1999, gv.39; ix. mutatis mutandis saqme @makfili didi britaneTis winaaRmdeg~, (1981)
3 EHRR 161.
16 Acdivar v. Turkey, 23 EHRR. 143.

ganacxadis arsebiT ganxilvaze dauSveblad cnobis damatebiTi safuZvlebi
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miemarTa evropis sasamarTlosaTvis misi uflebebis darRvevasTan dakavSire-
buli ganacxadiT.17

sasamarTlo dauSveblad miiCnevs ganacxads, romelSic faqtebi specialu-
radaa damaxinjebuli da araswori kuTxiT naCvenebi. sasamarTlosaTvis mima-
rTvis uflebis borotad gamoyenebaa aseve sasamarTlos korespondenciaze
ramdenjerme pasuxis gaucemloba.18 saqmeSi _ Stamoulakatos v. the United Kingdom,
ganmcxadeblis mxridan gamudmebiT Seuracxmyofeli da provokaciuli termi-
nologiis gamoyeneba sasamarTlom miiCnia mimarTvis uflebis borotad gamoy-
enebad. aseTi iyo batoni stamulakatosis me-15 ganacxadi, rac aseve mimarTvis
uflebis borotad gamoyenebad CaiTvala.

17 Van Der Tang v. Spain, (1993), 22 EHRR 363.
18 L.J.Clements, Nuala Mole, Alan Simmons European Human Rights Taking a Case under the Convention,London,
Sweet and Maxwell, 1999, gv.40.



71
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struqtura konvenciis me-11 damatebiT oqmamde

1998 wlamde evropis sasamarTloSi Setanili ganacxadis ganxilvisa da Se-
sabamisi gadawyvetilebis gamotanis pasuxismgeblobas inawilebda sami orga-
no: evropis adamianis uflebaTa komisia, evropis adamianis uflebaTa sasamarT-
lo da evropis sabWos ministrTa komiteti.

evropis adamianis uflebaTa komisia amoqmedda 1954 wels konvenciis me-11
oqmamde arsebuli teqstis me-20 muxlis Sesabamisad. komisiis wevrTa raode-
noba konvenciis monawile saxelmwifoebis wevrTa raodenobis Tanabari iyo da
maT irCevda evropis sabWos saparlamento asamblea, romelsac kandidatTa sias
warudgenda ministrTa komiteti. es iyo droebiTi, aramudmivi organo, romel-
ic orkvirian sxdomebs marTavda weliwadSi 8-jer.

1980-iani wlebis dasawyisSive ministrTa komiteti da saparlamento
asamblea mividnen daskvnamde, rom komisia arsebuli formiT, seriozuli in-
stituciuri gardaqmnebis gareSe, ver gauZlebda Sesuli ganacxadebis nakads.
maT aRiares komisiis muSaobis araefeqturoba da problemis gadaWrisaTvis
gzebis saZieblad Seiqmna eqspertTa komisia. am komisiis rekomendaciebi
gaTvaliswinebulia me-8 damatebiT oqmSi, romelic amoqmedda 1990 wlis ian-
varSi da konvenciaSi Seitana metad mniSvnelovani proceduruli cvlilebebi.
sam-sami mosamarTlisagan Semdgar komitetebs gadaecaT ufleba, ganacxadi
dauSveblad ecnoT. komisias ufleba mieca, Seeqmna Svid-Svidi mosamarTlisa-
gan dakompleqtebuli palatebi, raTa arsebiTad ganexilaT ganacxadebi, rom-
lebic konvenciis interpretaciis kuTxiT axal sakiTxebs ar wamoWridnen.1 am
cvlilebebma odnav ufro efeqtiani gaxada komisiis muSaoba.

evropis adamianis uflebaTa sasamarTlo amoqmedda 1959 wlidan. misi wevre-
bis raodenoba evropis sabWos wevr-qveynebis raodenobis identuri iyo. Tavda-
pirvelad sasamarTlo kompleqtdeboda evropis sabWos im wevr-qveynebis mo-
samarTleebiT, romlebsac evropis adamianis uflebaTa konvencia jer ar hqon-
daT ratificirebuli. Tumca, 1980-iani wlebidan saxelmwifoebs aekrZalaT
evropis sabWoSi gawevrianeba, Tu Sesvlisas an gawevrianebidan uaxloes peri-
odSi ar moaxdendnen konvenciis ratificirebas. mosamarTleebs wevr-saxelm-
wifos mier nominirebuli siidan irCevda saparlamento asamblea. sasamarTlos
warmoadgenda droebiTi organo, romelic ikribeboda TveSi erTxel.

evropis sabWos ministrTa komiteti warmoadgenda evropis sabWos aRmas-
rulebel organos. konvenciis Tavdapirveli variantis 32-e muxlis mixedviT,
evropis sabWos ministrTa komiteti ganixilavda da iRebda gadawyvetilebebs
ganacxadebze, romlebic ar gadaecemoda sasamarTlos. Semdeg ixilavda komi-
sia da komisiis moxsenebebi gadaecemoda komitets. am kvazisasamarTlo funq-
cias komiteti daxurul sxdomebze axorcielebda. ganmcxadebels ganxilvaSi
monawileobis ufleba ar hqonda. komiteti ori mesamedis umravlesobiT iReb-
da gadawyvetilebas konvenciis darRvevis an daurRvevlobis Taobaze. Ziri-

1 evropis adamianis uflebaTa konvenciis me-8 damatebiTi oqmi, vena, 1985, 19 marti; A R Mowbray
“Procedural Developments and the Euroepan Convention on Human Rights”, 1991, gv. 5.
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Tadad is iTvaliswinebda komisiis azrs, mis moxsenebas. Tumca moxda isec, rom
komitetma ver SeZlo gadawyvetilebis miReba.

aqve unda aRiniSnos, rom yvelaze didi da seriozuli cvlileba, rac me-11
damatebiTma oqmma Seitana konvenciaSi, iyo evropis sabWos ministrTa komite-
tisaTvis ganacxadebTan dakavSirebiT gadawyvetilebis miRebis funqciis Cam-
orTmeva.

 mas Semdeg, rac ganacxadi (saxelmwifoTaSorisi an individualuri) sasa-
marTloSi Sevidoda, igi gadioda Semdeg etapebs _ jer evropis adamianis ufle-
baTa komisia ganixilavda ganacxadis arsebiT ganxilvaze daSvebadobis sakiTxs,
ganacxadis arsebiT ganxilvaze daSvebulad gamocxadebis SemTxvevaSi, ganix-
ileboda mxareebs Soris morigebis sakiTxi. Tu mxareebi ver morigdebodnen,
komisia adgenda faqtebs. amis Semdeg komisia wyvetda konvenciis darRvevis an
daurRvevlobis sakiTxs. Tu komisia gadawyvetda, rom konvencia ar darRveu-
la, misi moxseneba gadaecemoda evropis sabWos ministrTa komitets, romelic,
Tavis mxriv, iRebda gadawyvetilebas konvenciis darRvevis an daurRvevlobis
Taobaze. Tu igi gadawyvetda, rom konvencia dairRva, maSin miuTiTebda mopa-
suxe saxelmwifos, Tu ra zomebi unda mieRo am faqtis Sesabamisad. im SemTx-
vevaSi, Tu miTiTebebi ar Sesruldeboda, maSin komiteti gadawyvetda, rogor
gaexada misi moxseneba da Sesabamisi miTiTeba efeqtiani. Tu komisia gadawyvet-
da, rom konvenciis romelime muxli dairRva, saqme gadaecemoda evropis ad-
amianis uflebaTa sasamarTlos. sasamarTlos saqme gadaecemoda maSinac, Tu
komisia gadawyvetda, rom konvencia ar darRveula, magram saqme wamoWrida iseT
sakiTxebs, romlebic gavlenas moaxdenda konvenciisa da misi oqmebis ganmarte-
baze. evropis sasamarTlosaTvis saqmis gadacemis ufleba, konvenciis me-9 dam-
atebiTi oqmis me-3 muxlis Sesabamisad, hqonda nebismier ganmcxadebels _ ma-
Ral xelSemkvrel mxares, komisias, individualur pirs, arasamTavrobo orga-
nizaciebs an individualur pirTa jgufs.2 sasamarTlo kvlav ganixilavda kon-
venciis darRvevis an daurRvevlobis faqts. misi gadawyvetileba saboloo da
savaldebulo iyo mxareebisaTvis. igi gadaecemoda ministrTa komitets, romel-
ic zedamxedvelobas uwevda sasamarTlo gadawyvetilebebis aRsrulebas.

evropis komisiisa da sasamarTlos datvirTva, maTi saqmianobis dawyebidan
ori aTwleulis ganmavlobaSi, miRebul ganacxadTa simciris gamo arcTu didi
iyo. 1976 wlamde aseTi saqmeebis raodenoba ar aRemateboda 3 gadawyvetilebas
weliwadSi. iyo wlebi, rodesac evropis sasamarTlos arc erTi saqme ar ganux-
ilavs (1959, 1963, 1964, 1966, 1977 ww.). 1982 wels evropis sasamarTlom pirvelad
ganixila 10-ze meti saqme.3

1980-iani wlebidan progresulad gaizarda evropis konvenciis sazedamxed-
velo organoebSi Setanil ganacxadTa raodenoba, ramac seriozulad imoqme-
da komisiaSi ganacxadis ganxilvis xangrZlivobaze. saqmis ganxilva saWiroeb-
da saSualod 5 wels, rac, cxadia, sakmaod didi droa da efeqturobis xarisxs
dabla swevs.

evropis komisiis mier yovelwliurad registrirebul ganacxadTa raode-
noba 404-idan (1981w.) 2037-mde (1993w.) gaizarda. paralelurad, izrdeboda

2 evropis damianis uflebaTa da ZiriTad TavisuflebaTa konvenciis me-9 damatebiTi oqmi,
romi, 1990, 6 noemberi.
3 k. korkelia, krizisis safrTxe adamianis uflebaTa evropul sasamarTloSi: saerTaSoriso
da erovnul doneze gasatarebeli RonisZiebebi arsebuli mdgomareobis dasaZlevad.
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evropis sasamarTlos mier ganxiluli saqmeebis raodenobac. Tu 1981 wels sasa-
marTloSi gansaxilvelad Sevida 7 saqme, maTi ricxvi 1993 wels 52-mde gaizar-
da, rac udavod ganapiroba evropis konvenciis popularizaciam da centraluri
da aRmosavleT evropis saxelmwifoebis mier konvenciis ratificirebam.4 iw-
yeba msjeloba sasamarTlos rTuli sistemis gamartivebaze. 1989 wels Seiqmna
eqspertTa komiteti, romelmac warmoadgina sasamarTlos instituciuri Ser-
wymis proeqti. am proeqts bevri mowinaaRmdege gamouCnda. sabolood, minis-
trTa komiteti mivida politikur gadawyvetilebamde _ gaemartivebina sasa-
marTlos meqanizmi saxelmwifoebTan garkveuli daTmobebis xarjze. Seiqmna or
etapiani sasamarTlo, sadac mxareebs miecaT gadawyvetilebis did palataSi
gasaCivrebis ufleba.

me-11 damatebiTma oqmma arsebiTad Secvala sasamarTlos meqanizmi.

evropis adamianis uflebaTa sasamarTlo konvenciis me-11 damatebiTi
 oqmis Semdeg

1998 wlis noembridan muSaoba daiwyo mudmivmoqmedma evropis adamianis
uflebaTa sasamarTlom _ imave dasaxelebis absoluturad gansxvavebulma
organom _ axali funqciebiTa da SemadgenlobiT.

amoqmedebidan 3 dRis Semdeg sasamarTlom oficialurad gamoaqveyna Tavi-
si reglamenti, romelSic detalurad aisaxa sasamarTlos struqtura, funq-
cionirebis meTodebi da procedurebi.

sasamarTlos meqanizmze saubrisas upirvelesad unda aRiniSnos, rom igi
daiyo seqciebad. dReisaTvis arsebobs 4 seqcia. TiToeuli seqciis Semadgen-
lobaSi daculia geografiuli da genderuli balansi. seqciaSi sxvadasxva sa-
marTlebrivi sistemis mqone saxelmwifoebi Tanabradaa warmodgenili.5

sasamarTlos meore mniSvnelovani instituciuri erTeulia palata, romel-
ic arsebiTad ganixilavs sasamarTloSi Sesul ganacxadebs.

individualuri ganmcxadeblebis mier sasamarTloSi Sesuli ganacxa-
debis daSvebadobis sakiTxs pirvel etapze ganixilavs sami mosamarTlisagan
dakompleqtebuli komiteti. statistikuri monacemebiT, ganacxadebis erT
meoTxeds cxrilavs komitetebi.6 reglamentis mixedviT, sasamarTlos prezi-
denti, seqciebis prezidentebTan SeTanxmebis Semdeg, adgens komitetebis
raodenobas. palatebic da komitetebic dgeba sasamarTlos seqciebis Semad-
genlobidan.

sasamarTlos @saapelacio organos” warmoadgens 17 mosamarTlisagan Semd-
gari didi palata, romelic arsebiTad ganixilavs saqmeebs, romelTa ganxil-
vazec palatam (maT mier konvenciis interpretaciis kuTxiT seriozuli sak-
iTxebis wamoWris gamo) uari ganacxada. agreTve im saqmeebs, romlebzec ukve
gamotanilia palatis gadawyvetileba, magram palatis an mxareebis moTxovniT
did palatas xelmeored gansaxilvelad gadaeca. didi palata aseve ganixilavs

4 k. korkelia, krizisis safrTxe adamianis uflebaTa evripul sasamarTloSi: saerTaSoriso
da erovnul doneze gasatarebeli RonisZiebebi arsebuli mdgomareobis dasaZlevad.
5 evropis adamianis uflebaTa sasamarTlos reglamenti, muxli 25(2).
6 Alastair Mowbray, David Harris “ Cases and Materials on the European Convention on Human Rights”, gv. 10-15.

adamianis uflebaTa evropuli sasamarTlos struqtura konvenciis me-11 damatebiT oqmamde
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ministrTa komitetis mier sasamarTlosTvis mimarTul Txovnas _ samarTlebriv
sakiTxebze gasces sakonsultacio daskvnebi, romlebic exeba konvenciisa da
misi oqmebis ganmartebas.7

sasamarTlos dRevandeli meqanizmi, adre arsebulTan SedarebiT, bevrad
ufro gamartivebulia.

mas Semdeg, rac sasamarTlos prezidenti romelime seqcias gadascems sax-
elmwifoTaSoris Tu individualur ganacxads, seqciis prezidenti ganacxadis
Sesaswavlad niSnavs momxsenebel mosamarTles. momxsenebel mosamarTles saq-
mis Seswavlisas ufleba aqvs, mxareebisagan moiTxovos damatebiTi faqtobrivi
informacia da saqmis garemoebebis amsaxveli dokumentacia. reglamentis 49-e
muxlis me-2 punqtis (b) qvepunqtis mixedviT, momxsenebeli mosamarTle saqmee-
bze, romlebic seqciis prezidentis miTiTebiT unda ganexila palatas, iRebs
gadawyvetilebas misi komitetis an palatisaTvis gadacemis Taobaze da Tavis
dasabuTebul moxsenebas msgavsi gadawyvetilebis miRebis Sesaxeb ugzavnis Se-
sabamis organos. saqmis komitetisaTvis gadacemis SemTxvevaSi, igi erTxmad
iRebs gadawyvetilebas misi dauSveblad gamocxadebis Sesaxeb. Tu gadaw-
yvetileba konsensusiT ar iqna miRebuli, maSin saqme gadaecema palatas Semdgo-
mi ganxilvisaTvis. Tu saqme pirdapir palatas gadaeca, palatis wevri mosa-
marTleebi detalurad Seiswavlian momxsenebeli mosamarTlis moxsenebas.
rogorc praqtika gviCvenebs, momxsenebeli mosamarTlis azri, ganacxadis daS-
vebadobasa da arsebiT ganxilvasTan dakavSirebiT, seriozul zegavlenas
axdens mosamarTleebze saqmis Taobaze saboloo gadawyvetilebis miRebisas.

mas Semdeg, rac mopasuxe saxelmwifo an saxelmwifoebi saqmis garemoebebis
irgvliv werilobiT mimoxilvas warmoadgenen, palatis prezidenti uflebam-
osilia, ganmcxadeblis moTxovniT an sakuTari iniciativiT, samarTlebrivi
daxmareba gauwios ganmcxadebels.8

palatis prezidenti uflebamosilia, mxareTa interesebidan gamomdinare
da maTive moTxovniT, saqmeSi CarTuli mesame mxaris an sakuTari Suamdgomlo-
biT, saqmeze saboloo gadawyvetilebis miRebamde droebiTi RonisZiebebis ga-
tarebis moTxovniT mimarTos mxareebs.9 Tumca, saqmeSi _ Cruz Varas v. Sweden _
sasamarTlom daadgina, rom reglamentis am normas mxareebisaTvis savaldebu-
lo Zala ara aqvs.10

 mas Semdeg, rac palata miiRebs gadawyvetilebas ganacxadis arsebiT ganx-
ilvaze daSvebadobasTan dakavSirebiT, ufleba aqvs, mxareebs mosTxovos dam-
atebiTi mtkicebulebebi da faqtebi. SeiZleba moxdes adgilis uSualo daTva-
liereba da faqtebis gamokvleva. am etapzeve xdeba morigebis procedurac, Tu
mxareebi palatis am SemoTavazebas daTanxmdebian.

im SemTxvevaSi, Tu mxareebs Soris morigeba ar Sedga, palata arsebiTad
ganixilavs saqmes an, konvenciis interpretaciis TvalsazrisiT, saqmis arse-
biTi mniSvnelobis gamo Tavs aaridebs saqmis ganxilvas da mas did palatas ga-
dascems. Tu saqmeze gadawyvetilebis gamotanidan sami Tvis vadaSi romelime
mxare an TviT palata saqmes ar gadascems did palatas, misi gadawyvetileba

7 evropis adamianis uflebaTa konvencia, 30-e da 31-e muxlebi.
8 reglamenti, muxli 91(1).
9 reglamenti, muxli 39(1).
10 Cruz Vara v. Sweden, 1991, 14 EHRR 1.
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sabolooa da savaldebulo xdeba mxareebisaTvis. saqmis didi palatisaTvis
gadacemis moTxovnis SemTxvevaSi aseTi moTxovnis safuZvlianobas ganixilavs
5 mosamarTlisagan Semdgari kolegia, romelic wyvets did palataSi ganacxa-
dis warmarTvis mizanSewonilobis sakiTxs. pozitiuri gadawyvetilebis, anu
ganacxadis didi palatisaTvis gansaxilvelad gadacemis SemTxvevaSi saqmes
ixilavs 17 mosamarTlisagan Semdgari didi palata, romlis gadawyvetilebac
sabolooa da gasaCivrebas aRar eqvemdebareba.

saboloo gadawyvetileba gadaecema ministrTa komitets, romelic
zedamxedvelobas uwevs mis aRsrulebas (ix. danarTi 2).

zemoaRniSnulidan gamomdinare, naTelia, rom dRes arsebul sasamarTlos
meqanizmSi erTaderTi etapi, sadac SesaZlebelia sasamarTlos mier gansaxil-
vel ganacxadTa raodenobis regulireba, aris arsebiT ganxilvaze daSveba-
dobis etapi, romelzec xdeba ganacxadTa didi nawilis @gacxrilva”. arsebiT
ganxilvaze mxolod is ganacxadebi xvdeba, romelic @gacxrilvis” am proce-
duras warmatebiT gaivlis.

jer kidev evropis konvenciis proeqtze muSaobisas eqspertebma bevri im-
sjeles, Tu ra obieqturi kriteriumebi CaedoT konvenciaSi, romlebic ganacx-
adTa mozRvavebuli nakadisagan daicavda sasamarTlos. sabolood, maT kon-
venciaSi Cades specialuri muxli – daSvebadobis kriteriumebi konvenciis 34-
e muxlis saxiT.

adamianis uflebaTa evropuli sasamarTlos struqtura konvenciis me-11 damatebiT oqmamde
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droebiTi RonisZieba (Interim Measure)

adamianis uflebaTa evropuli sasamarTlos reglamentis 39-e muxlis Tanaxmad:

1. samarTalwarmoebaSi monawile mxaris an nebismieri sxva Sesabamisi piris
moTxovnis safuZvelze palatas Tavisi iniciativiT, an, rodesac es
saWiroa, palatis prezidents SeuZliaT, miuTiTon mxareebs im droebi-
Ti RonisZiebebis gatarebis Sesaxeb, romlebsac palata an misi preziden-
ti mxareTa interesebidan gamomdinare an sasamarTlos winaSe mimdinare
samarTalwarmoebis jerovnad warmarTvisaTvis saWirod miiCneven;

2. Setyobineba xsenebul RonisZiebebTan dakavSirebiT unda gaegzavnos
ministrTa komitets;

3. palatas SeuZlia, moiTxovos informacia mxareebisagan mis mier miTiTe-
bul nebismier droebiT RonisZiebasTan dakavSirebiT.

reglamentis aRniSnul muxls sasamarTlo mimarTavs da iyenebs mxolod
gamonaklis da aucilebel SemTxvevebSi, rodesac arsebobs gamousworebeli da
aunazRaurebeli zianis safrTxe. sasamarTlos precedentuli samarTlis ana-
lizis Sedegad naTeli xdeba, rom yvelaze xSirad evropis sasamarTlo samar-
TalwarmoebaSi monawile mxareebs droebiTi RonisZiebis TxovniT mimarTavs
eqstradiciis, deportaciis, gaZevebasTan dakavSirebul saqmeebSi, rodesac
mopasuxe saxelmwifoebis mier xsenebuli RonisZiebebis ganxorcielebis SemTx-
vevaSi Sesabamisi piri aRmoCndeboda wamebis, araadamianuri an damamcirebeli
mopyrobis, an sasjelis, an samarTliani sasamarTlo ganxilvis aSkara ugule-
belyofis winaSe. amgvarad, droebiTi RonisZiebis ganxorcielebis moTxovna
yvelaze xSirad xorcieldeba maSin, rodesac arsebobs adamianis uflebaTa
evropuli konvenciis me-3 da me-6 muxlebis darRvevis saSiSroeba.

Tumca, xsenebuli safrTxis Sefaseba Zalzed rTulia. amitom ganmcxadebel-
ma mTeli sicxadiTa da maqsimalurad damajereblad unda warudginos Sesabam-
isi saxelmwifos kompetentur organoebs argumentebi im safrTxesTan dakav-
SirebiT, romelic, SesaZloa, emuqrebodes mis sicocxlesa Tu fizikur da
sulier Seuvalobas konkretul qveyanaSi misi eqstradiciis, deportaciis an
gaZevebis SemTxvevaSi. sakmarisi ar aris, rom ganmcxadebelma argumentis sax-
iT miuTiTos gasagzavn qveyanaSi arsebul safrTxesa Tu bundovan situaciaze.
man damajereblad unda warmoadginos mtkicebulebebi, rom safrTxe konkret-
ulad mas emuqreba.

rogorc zemoT iqna aRniSnuli, sasamarTlos mier droebiTi RonisZiebis
ganxorcielebis moTxovnas mxolod gamonaklis SemTxvevebSi aqvs adgili, anu
rodesac saxezea gamousworebeli zianis safrTxe. magaliTad, sasamarTlo ar
mimarTavs mopasuxe saxelmwifos droebiTi RonisZiebis moTxovniT, Tuki ganm-
cxadebeli misi gaZevebis, eqstradiciis an deportaciis SemTxvevaSi mxolod
me-8 muxliT garantirebuli uflebis savaraudo darRvevaze miuTiTebs, rad-
ganac savaraudo ziani SesaZlebelia Zalian advilad iqnes gamosworebuli
gaZevebuli pirisaTvis Sesabamis saxelmwifoSi dabrunebis uflebis micemiT.1

1 Kruger –is saqme.
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rac Seexeba meTods, Tu rogor unda iqnes wardgenili evropis sasamarT-
loSi droebiTi RonisZiebis ganxorcielebis moTxovna, pirvel rigSi unda aRin-
iSnos, rom Txovna droebiT RonisZiebasTan dakavSirebiT wardgenil unda iqnes
strasburgis sasamarTloSi erovnul doneze saboloo gadawyvetilebis miRe-
bisTanave, magram gadawyvetilebis aRsrulebamde gonivrul vadaSi, raTa sasa-
marTlom SeZlos aRsrulebis procesSi Careva. fostis, faqsisa Tu teleqsis
saSualebiT droebiTi RonisZiebis ganxorcielebasTan dakavSirebuli moTx-
ovna wardgenil unda iqnes sasamarTloSi werilobiTi formiT da mas Tan unda
erTvodes saWiro informacia.

droebiT RonisZiebasTan dakavSirebiT yvelaze saintereso sakiTxs war-
moadgens, aris Tu ara sasamarTlos mier samarTalwarmoebaSi monawile mxari-
saTvis ganxorcielebuli mimarTva _ droebiTi RonisZiebis Sesaxeb _ savalde-
bulo am ukanasknelisaTvis. maSin, rodesac evropuli konvencia ar moicavs
debulebas droebiT RonisZiebasTan dakavSirebiT, CaiTvleba Tu ara mxolod
sasamarTlo reglamentis 39-e muxlis safuZvelze ganxorcielebuli droebi-
Ti RonisZiebis moTxovnis Seusrulebloba mopasuxe mTavrobis mier konvenci-
is darRvevad? aRniSnul sakiTxTan dakavSirebiT Zalian mniSvnelovani gadaw-
yvetilebebi iqna miRebuli sasamarTlos mier saqmeSi Cruz- Varas and others v. Swe-
den. winamdebare saqmeSi, miuxedavad adamianis uflebaTa evropuli komisiis2

mier SvedeTis mTavrobisaTvis ganxorcielebuli mimarTvisa, sakiTxis ganxil-
vamde, droebiTi RonisZiebis saxiT, Tavi Seekavebina ganmcxadeblis Ciles res-
publikaSi deportaciisagan, es ukanaskneli mainc iqna deportirebuli mTavro-
bis mier zemoxsenebuli moTxovnis miRebidan 7 saaTis Semdgom. adamianis ufle-
baTa evropuli komisiis winaSe gamarTuli samarTalwarmoebis Sedegad miRe-
buli gadawyvetilebis Tanaxmad, SvedeTis mTavrobas ar daurRvevia konvenci-
is arsebiTi (substanciuri) muxlebiT garantirebuli arc erTi ufleba Tu
Tavisufleba. Tumca, komisiis gadawyvetilebiT, adgili hqonda 25-e3 muxlis
darRvevas (Tormeti xmiT erTis winaaRmdeg) imis gamo, rom mTavroba ar daemor-
Cila komisiis mier 36-e4 muxlis Sesabamisad gakeTebul Txovnas, ar gaeZevebina
ganmcxadebeli. amis miuxedavad, adamianis uflebaTa evropuli sasamarTlo ar
daeTanxma komisiis mosazrebas.

sasamarTlo azriT, konvencia ganmartebul unda yofiliyo misi special-
uri xasiaTis gaTvaliswinebiT, rogorc xelSekruleba, romelic icavs adami-
anebs. xolo misi damcavi garantiebi ise unda yofiliyo agebuli, rom praqtiku-
li da efeqturi gamxdariyo (ix. inter alia, Soering-is saqmeze gamotanili ganaCeni,
seria A #161, gv. 34, punqti 87). aRniSnuli midgoma emxroboda imas, rom komi-
siasa da sasamarTlos ufleba hqondaT, ebrZanebinaT droebiTi RonisZiebis
ganxorcieleba, raTa daculi yofiliyo mimdinare samarTalwarmoebis proce-
sis mxareTa uflebebi. amis miuxedavad, sasamarTlom xazi gausva im faqts, rom
sxva saerTaSoriso xelSekrulebebisa Tu aqtebisgan gansxvavebiT, konvencia
ar Seicavs specifikur debulebas aseT RonisZiebebTan dakavSirebiT (ix. inter

2 rogorc winamdebare TavSi (evropuli sasamarTlo me-11 oqmamde da me-11 oqmis Semdgom) iqna
aRniSnuli sasamarTlos sistema Sedgeboda ori safexurisagan adamianis uflebaTa evropuli
komisia da sasamarTlo
3 me-11 oqmis amoqmedebamde, romelmac cvlilebebi Seitana konvenciaSi, konvenciis 25-e muxli
Zveli redaqciiT uzrunvelyofda individualuri ganacxadis uflebas (axlandeli 34-e muxli).
4 adamianis uflebaTa evropuli komisiis reglamentis Sesabamisad, romelic moqmedebda me-11
damatebiTi oqmis ZalaSi Sesvlamde.
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alia, haagis saerTaSoriso sasamarTlos wesdebis 41-e muxli, 1969 wlis adami-
anis uflebaTa amerikuli konvenciis 63-e muxli da evropuli ekonomiuri gaer-
Tianebis damaarsebeli 1957 wlis xelSekrulebis 185-e da 186-e muxlebi).

evropulma moZraobam, romelmac pirvelma wamoayena winadadeba adamianis
uflebaTa evropuli konvenciis proeqtis Seqmnaze, adamianis uflebaTa evro-
puli sasamarTlos reglamentSi originalurad CarTo droebiTi RonisZiebis
debuleba (35-e muxli), arsebiTad daeyrdno ra haagis saerTaSoriso sasamarT-
los 41-e muxls (ix. travaux préparatoires-is krebuli, tomi I, gv. 314). Tumca, kon-
venciis travaux préparatoires-i dums im msjelobasTan dakavSirebiT, romelic Sei-
Zleba dakavSirebuli iyos aRniSnul sakiTxTan.

droebiTi RonisZiebis debulebis ararseboba konvenciaSi safuZvlad dae-
do evropis sabWos sakonsultacio asambleis mier ministrTa komitetisaTvis
gagzavnil rekomendacias, sadac mouwodebda ministrTa komitets, Seedgina
konvenciis damatebiTi oqmi, romelic uflebas mianiWebda konvenciis orga-
noebs, gamoecaT brZaneba droebiTi RonisZiebis Sesaxeb Sesabamis saqmeebSi (ix.
rekomendacia 623 (1971), konvenciis weliwdeuli, tomi 14, gv. 68-71). ministrTa
komitetma mogvianebiT gadawyvita, rom aseTi oqmis Seqmna ar iyo mizanSewoni-
li imis gamo, inter alia, rom komisiis arsebuli praqtika, romelTan dakavSirebi-
Tac im etapze mimdinareobda dava, damakmayofileblad funqcionirebda. (ix.
dokumenti 3325, gv. 4-6, sakonsultacio asambleis samuSao masalebi, 25-e sam-
uSao sesia, 1973 wlis 25 seqtemberi – 2 oqtomberi). asamblea mogvianebiT re-
komendaciiT Sevida ministrTa komitetSi, raTa am ukanasknels miemarTa wevri
saxelmwifoebisaTvis, @SeeCerebinaT eqstradicia an gaZeveba arawevr saxelm-
wifoSi~ maSin, roca komisias an sasamarTlos unda gamoetana gadawyvetileba,
inter alia, me-3 muxlTan dakavSirebul saCivarTan mimarTebiT (ix. rekomendacia
817 (1977) TavSesafris uflebis calkeuli aspeqtebis Sesaxeb, konvenciis we-
liwdeuli, tomi 20, gv. 82-85). sabolood, ministrTa komitetma 1980 wlis 27
ivniss miiRo analogiuri xasiaTis rekomendacia, romelic mimarTuli iyo wevri
qveynebis mTavrobebisadmi da exeboda arawevr saxelmwifoSi eqstradicias (ix.
rekomendacia # R (80) 9, konvenciis weliwdeuli, tomi 23, gv. 78-79).

sasamarTlom aseve imsjela imasTan dakavSirebiT, iZleoda Tu ara 25-e mux-
lis 1-li punqti droebiTi RonisZiebis brZanebis uflebamosilebas.

miuxedavad specifikuri debulebis ararsebobisa konvenciaSi, am sakiTxis
ganxilvisas sasamarTlos winaSe wamoiWra kiTxva, hqonda Tu ara komisias droe-
biTi RonisZiebis brZanebis uflebamosileba, rac, SesaZloa, gamomdinare yo-
filiyo 25-e (1) muxlidan da ganxiluliyo calke an komisiis saproceduro
reglamentis 36-e muxlTan, an sxva wyarosTan kavSirSi.

sasamarTlom, pirvel rigSi, ganixila sakiTxi, reglamentis 36-e muxls gaaCn-
da Tu ara mxolod saproceduro muxlis statusi. Tuki gaviTvaliswinebT imas,
rom konvenciaSi ar arsebobs araviTari debuleba droebiT RonisZiebasTan
dakavSirebiT, miTiTeba, romelic ganxorcielda reglamentis 36-e muxlis
Tanaxmad, ar SeiZleba CaiTvalos, rom igi warmoSobs valdebulebas xelSemkvre-
li saxelmwifoebisaTvis. marTlac, es asaxulia reglamentis 36-e muxlSic
(@SeuZlia, miuTiTos mxareebs nebismieri droebiTi RonisZiebis ganxorciele-
baze, romelic sasurveli iqneboda~) da im miTiTebaSi, romelic gakeTda
winamdebare saqmeSi (@miuTiTos SvedeTis mTavrobas, rom sasurveli iqneboda,
... ar ganexorcielebina ganmcxadebelTa CileSi deportacia~).
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rac Seexeba xelSemkvreli saxelmwifoebis valdebulebas, xeli ar SeuSa-
lon sarCeliT mimarTvis uflebis efeqturad ganxorcielebas, pirvel rigSi,
sasamarTlom aRniSna, rom 25-e (1)5 muxli Semoifargleba mxolod komisiis
winaSe warmoebuli samarTalwarmoebiTa da individualuri ganacxadebiT. igi
ar exeba saxelmwifoTaSoriso saqmeebs, sadac reglamentis 36-e muxlis Sesa-
bamisad ganxorcielebuli miTiTebis pativiscemis interesi arsebiTad igivea.

sasamarTlos ganmartebiT, 25-e (1) muxli Tavisi mniSvnelobiT akisrebda
saxelmwifoebs valdebulebas, xeli ar SeeSalaT piris uflebisaTvis, efeq-
turad waredgina da bolomde mihyoloda Tavis sarCels komisiis winaSe. aseTi
valdebuleba ganmcxadebels aniWebs proceduruli xasiaTis uflebas, romel-
ic gansxvavdeba konvenciis 1-l nawilsa Tu oqmebSi moxseniebuli ZiriTadi
uflebebisagan. Tumca, reglamentis xsenebuli muxlis ZiriTadi arsidan ga-
momdinare, individualur pirebs saSualeba unda hqondeT, gaasaCivron am mux-
lis savaraudo darRvevebi konvenciis organoebis winaSe samarTalwarmoebi-
sas. amasTan, konvencia ganmartebul unda iqnes, rogorc im uflebaTa garanti,
romelic Teoriuli da iluziuri uflebebis sapirispirod praqtikuli da
efeqturi iqneboda (ix. Soering-is saqmeze gamotanili ganaCeni, seria A #161, gv.
34, punqti 87 da masSi warmodgenili magaliTebi).

amis miuxedavad, konvenciis araviTari konkretuli debuleba ar aniWebs
komisias imis uflebas, rom gamosces brZaneba droebiTi RonisZiebis ganxor-
cielebis Sesaxeb. es gadaaWarbebda 25-e muxlis debulebaTa Sinaarss im SemTx-
vevaSi, Tuki Semdeg sityvebSi _ @valdebulebas iReben, xeli ar SeuSalon am
uflebis efeqtur ganxorcielebas~ _ vigulisxmebdiT valdebulebas, daemor-
Cilo komisiis mier reglamentis 36-e muxlis safuZvelze ganxorcielebul mi-
TiTebas. es daskvna ar icvleba 25-e muxlis reglamentis 36-e muxlTan er-
TobliobaSi _ rogorc es warmoadgina komisiis delegatma _ konvenciis 1-l da
me-19 muxlebTan erTad ganxilvis SemTxvevaSic ki.

sasamarTlos TqmiT, xelSemkvreli mxareebis praqtika am sferoSi
gvaCvenebs, rom adgili hqonda absolutur Sesabamisobas 36-e muxlis Tanaxmad
ganxorcielebul miTiTebasTan. Semdgomi praqtika gviCvenebs, rom awesebs xe-
lSemkvreli mxareebis SeTanxmebas konvenciis debulebis ganmartebasTan dakav-
SirebiT (ix. mutatis mutandis Soering-is saqmeze gamotanili ganaCeni, seria A #161,
gv. 40-41, punqti 103, da 1969 wlis 23 maisis saxelSekrulebo samarTlis venis
konvenciis 31 3 (b) muxli), magram ara im axali uflebebisa da valdebulebebis
Seqmnas, romlebic konvenciaSi Tavidanve ar iyo gaTvaliswinebuli (ix. mutatis
mutandis Johnston and Others-is saqmeze gamotanili ganaCeni, 1986 wlis 18 dekembris
ganaCeni, seria A #112, gv. 25, punqti 53). nebismier SemTxvevaSi, rogorc es asax-
ul iqna evropis sabWos organoTa sxvadasxva rekomendaciebSi, saxelmwifoTa
qmedebebis Sesabamisoba 36-e muxlis Tanaxmad ganxorcielebuli miTiTebebi-
sadmi, ar SeiZleba daefuZnos mosazrebas, TiTqos es miTiTebebi savaldebulo
xasiaTisaa. es ufro waagavda komisiasTan keTili nebiT TanamSromlobas im
saqmeebSi, sadac es CaiTvala mizanSewonilad da praqtikulad.

sasamarTlos mtkicebiT, araviTari mxardaWera ar SeiZleba gamomdinare-
obdes saerTaSoriso samarTlis zogadi principebidan. komisiam daadgina, rom
sakiTxi, aris Tu ara savaldebulo saerTaSoriso sasamarTloebis mier miTiTe-

5 axlandeli 34-e muxli.
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buli RonisZiebebi, sadavo sakiTxs warmoadgens da amasTan dakavSirebiT ar
arsebobs erTgvari wesebi.

Sesabamisad, sasamarTlom miiCnia, rom droebiTi RonisZiebis brZanebis
uflebamosileba ar SeiZleba gamomdinareobdes arc konvenciis 25-e (1) muxl-
idan da arc sxva wyaroebidan.

aRniSnul saqmeSi sasamarTlom aseve imsjela imasTan dakavSirebiT, namd-
vilad SeuSala Tu ara xeli gaZevebam sarCelis wardgenis uflebis efeqtur
ganxorcielebas.

sasamarTlom ganmarta, rom reglamentis 36-e muxlis Sesabamisad gakeTe-
buli miTiTebis Sesrulebis SemTxvevaSi ufro advili Seiqneboda komisiis
winaSe ganmcxadebelTa saqmis wardgena. Tumca, ar arsebobs araviTari mtkice-
buleba, rom maT mniSvnelovnad SeeSalaT xeli sarCelis wardgenis uflebis
ganxorcielebaSi. pirveli ganmcxadebeli rCeboda TavisuflebaSi CileSi Cas-
vlis Semdgomac da SeeZlo, daetovebina qveyana nebismier dros. maT warmomad-
genels, faqtobrivad, SeeZlo komisiis winaSe srulyofilad warmoedgina maTi
interesebi, miuxedavad pirveli ganmcxadeblis aryofnisa komisiis winaSe mos-
menebis mimdinareobis dros.

aseve, ver iqna dadgenili faqti, rom advokatTan konsultaciis warmoebis
saSualebis arqonam xeli SeuSala damatebiT mtkicebulebaTa mopovebas, rom-
lebic daerTveboda SvedeTSi grZeli saimigracio samarTalwarmoebis dros
warmodgenil mtkicebulebebs an gaaqarwylebda mTavrobis argumentacias faq-
tobriv sakiTxebTan dakavSirebiT.

absoluturad gansxvavebuli da sawinaaRmdego ganmarteba iqna gakeTebu-
li sasamarTlos mier 2003 wlis 6 Tebervals gamotanil gadawyvetilebaSi
saqmeze Mamatkulov and Abdurasulovich v. Turkey.

winamdebare saqmeSi sasamarTlom ganmarta, rom konvenciis 25-e da 46 mux-
lebi mniSvnelovania konvenciis sistemis efeqturobisaTvis, radganac isini
gamoxataven komisiisa da sasamarTlos pasuxismgeblobas, uzrunvelyon maRa-
li xelSemkvreli mxaris mier aRebul valdebulebaTa Sesruleba TavianTi ko-
mpetenciebis gansazRvriT, rac gulisxmobs konvenciiT garantirebul ufle-
baTa da TavisuflebaTa savaraudo darRvevebTan dakavSirebuli ganacxadebis
ganxilvas. xsenebuli debulebebis ganmartebisas sasamarTlom unda gaiTval-
iswinos konvenciis, aseve xelSekrulebis specifikuri xasiaTi adamianis ufle-
baTa da ZiriTad TavisuflebaTa koleqtiur aRsrulebasTan mimarTebiT (see, mu-
tatis mutandis, Loizidou v. Turkey (preliminary objections), 23 March 1995, Series A no. 310, § 70).

sasamarTlos mtkicebiT konvenciis, rogorc adamianis uflebaTa dacvis
instrumentis mizani da obieqti moiTxovs, rom misi debulebebi ganmartebul
da gamoyenebul iqnes imgvarad, rom konvenciiT garantirebuli dacva praq-
tikuli da efeqturi iyos. sasamarTlom praqtikulobasa da efeqturobaSi
moiazra aseve individualur ganacxadTa sistema. aRniSnul iqna aseve, rom
uflebebisa da Tavisuflebebis ganmarteba da interpretacia SesabamisobaSi
unda yofiliyo konvenciis @zogad suliskveTebasTan, romlis umTavres daniS-
nulebasac warmoadgens demokratiuli sazogadoebis idealebisa da faseulo-
baTa xelSewyoba~. (Soering cited above, § 87; mutatis mutandis, Klass and Others v. Germa-
ny, 6 September 1978, Series A no. 28, p. 18, § 34)
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sasamarTlom aRniSna, rom mis precedentul samarTalSi xSirad SeiZleba
iseTi precedentebis moZieba, romelSic sasamarTlo konvenciis sicocxlisu-
narianobis princips daeyrdno da gadawyvetileba miiRo gadawyvetilebis gamo-
tanis dRisaTvis arsebuli situaciisa da moTxovnebis WrilSi. xsenebuli prin-
cipi sasamarTlom gamoiyena ara mxolod ZiriTad muxlebTan (substanciur
muxlebTan, romlebic gansazRvraven konkretuli uflebisa Tu Tavisuflebis
Sinaarss) mimarTebiT (see, among other authorities, Soering cited above, § 102; Dudgeon v.
the United Kingdom, 22 October 1981, Series A no. 45; X, Y and Z v. the United Kingdom, 22
April 1997, Reports 1997–II; V. v. the United Kingdom [GC] no. 24888/94, § 72, ECHR 1999–IX;
and Matthews v. the United Kingdom [GC], no. 24833/94, § 39, ECHR 1999–I), aramed, aseve,
konvenciis 25-e (Zveli redaqciiT) da 46-e muxlebTan (proceduruli xasiaTis
muxlebTan) mimarTebiT. (Loizidou (preliminary objections) cited above, § 71) xsenebul
ganaCenSi sasamarTlom aRniSna, rom konvenciis 25-e muxli (Zveli redaqciiT)
da 46-e muxli ar SeiZleboda ganmartebul yofiliyo mxolod im miswrafebebis
safuZvelze, romlebic gaaCndaT konvenciis avtorebs 40 welze meti xnis win.
sasamarTlom xsenebuli mtkicebuleba gadamwyvetad ar CaiTvala.

garda amisa, valdebuleba, romlis Tanaxmadac saxelmwifoebma xeli ar unda
SeuSalon individualuri ganacxadis uflebis ganxorcielebas, krZalavs nebi-
smier Carevas individis uflebaSi _ efeqturad waradginos da ganagrZos sa-
marTalwarmoeba evropuli sasamarTlos winaSe. xsenebuli sakiTxi ganxilul
iqna sasamarTlos mier wina ganaCenebSic. konvenciis 34-e muxliT dadgenili
individualuri ganacxadis uflebis efeqturad ganxorcielebisaTvis udide-
si mniSvneloba aqvs im faqts, rom ganmcxadeblebsa da Tu potenciur ganmcxa-
deblebs SesaZlebloba hqondeT, Tavisuflad daukavSirdnen sasamarTlos
erovnuli xelisuflebis organoebisagan nebismieri zewolis gareSe. sasamarT-
los ganmartebiT, @zewola~ gulisxmobs Zalis pirdapir gamoyenebas da ganm-
cxadeblebisa Tu potenciuri ganmcxadeblebis, maTi ojaxis wevrebisa Tu war-
momadgenlebis aSkara daSinebas, aseve, sxva Seusabamo arapirdapir qmedebebs
an kontaqtebs, romelTa daniSnulebasac warmoadgens ganmcxadeblis gadarw-
muneba, gamoiyenos konvenciiT garantirebuli samarTlebrivi dacvis��� sa-
Sualeba (see, among other authorities and mutatis mutandis, Akdivar and Others v. Turkey, 16 Sep-
tember 1996, Reports 1996-IV, p. 1219, § 105; Kurt v. Turkey, 25 May 1998, Reports 1998-III, p.
1192, § 159; Tanrikulu v. Turkey [GC], no. 23763/94, ECHR 1999-IV; Sarli v. Turkey, no. 24490/
94, §§ 85-86, 22 May 2001; and Orhan v. Turkey, no. 25656/94, 18 June 2002).

sasamarTlos mtkicebiT, is faqti rom mopasuxe mTavrobam moaxdina ganm-
cxadebelTa eqstradicia sasamarTlos mier reglamentis 39-e muxlis safuZ-
velze miTiTebuli droebiTi RonisZiebis gverdis avliT, wamoWris sakiTxs
konvenciis 34-e muxlis savaraudo darRvevasTan dakavSirebiT. sasamarTlom
gansakuTrebuli yuradReba dauTmo im faqts, rom eqstradiciis Semdgom ganm-
cxadeblebs ar hqoniaT saSualeba, dakavSirebodnen TavianT advokatebs _ mi-
uxedavad maT mier wardgenili moTxovnebisa TurqeTisa da uzbekeTis xelisu-
flebis organoebis winaSe.

rogorc zemoT iqna aRniSnuli, sasamarTlom adre ganxilul saqmeebSi im-
sjela imaze, hqondaT Tu ara uflebamosileba konvenciis organoebs calke
aRebuli konvenciis 34-e muxlis (25-e muxli Zveli redaqciiT) an sasamarTlo
reglamentis 39-e muxlTan kavSirSi (36-e muxli Zveli redaqciiT) ebrZanebi-
naT mopasuxe saxelmwifoebisaTvis, raTa droebiTi RonisZiebis saxiT garkveu-
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li qmedeba ganexorcielebina an am qmedebisagan Tavi Seekavebina (Cruz Varas and
Others cited above; Conka and Others v. Belgium, no. 51564/99, decision of 13 March 2001).
xsenebul saqmeebSi sasamarTlom daadgina, rom konvenciis 34-e muxlis safuZ-
velze, saxelmwifoebisaTvis ar SeiZleboda iseTi droebiTi RonisZiebis br-
Zaneba, romelic am ukanasknelT daakisrebda samarTlebriv valdebulebas.
Tumca, saxelmwifos mier droebiT RonisZiebasTan dakavSirebuli moTxovnis
Seusrulebloba daamZimebda saxelmwifos pasuxismgeblobas im SemTxvevaSi,
Tuki sasamarTlo daadgenda me-3 muxlis darRvevas (Cruz Varas and Others cited
above, pp. 36-37, §§ 102 and 103). xolo Conka and Others –is saqmeSi sasamarTlom
ganacxada: @rac Seexeba im siZneleebs, romlebsac waawydnen ganmcxadeblebi
maTi slovakeTSi gaZevebis Semdgom, ar Cans, rom xsenebulma siZneleebma ganm-
cxadeblebs Seuqmnes realuri barierebi konvenciis 34-e muxliT garantire-
buli maTi uflebis ganxorcielebaSi~.

xsenebul saqmeSi adamianis uflebaTa evropulma sasamarTlom aseve ganix-
ila saerTaSoriso samarTlis zogadi principebi, romlebic exeba saerTa-
Soriso sasamarTloebis mier droebiTi RonisZiebis gamoyenebis samarTlebri-
vad savaldebulo Zalas. xsenebulTan dakavSirebiT sasamarTlom pirvel rig-
Si aRniSna, rom konvencia ganmartebul unda iqnes @venis 1969 wlis 23 maisis
konvenciis saxelSekrulebo samarTlis Sesaxeb~ 31-e muxlis me-3(c) punqtis
WrilSi, romlis Tanaxmadac sadao sakiTxis gadawyvetisas mxedvelobaSi unda
iqnes miRebuli @saerTaSoriso samarTlis nebismieri Sesabamisi wesi, romel-
ic gamoiyeneba mxareebs Soris urTierTobisas~. Sesabamisad, sasamarTlom gada-
wyvita, ganesazRvra saxelmwifoTa pasuxismgebloba saerTaSoriso samarTal-
Si moqmedi im wesebis safuZvelze, romlebic aregulirebdnen droebiTi RonisZ-
iebis gamoyenebasTan dakavSirebul sakiTxebs da Tanmdev Sedegebs.

sasamarTlom xazi gausva im faqts, rom ramdenime uaxles gadawyvetileba-
Si saerTaSoriso sasamarTloebma miuTiTes droebiTi RonisZiebis mniSvnelo-
ba da mizani da daadgines, rom xsenebuli droebiTi RonisZiebebis Sesruleba
aucilebel faqtors warmoadgenda maT mier arsebiTi ganxilvis Sedegad gamo-
tanili saboloo gadawyvetilebis uzrunvelyofisaTvis. aRniSnul iqna, rom
im samarTalwarmoebebSi, romlebic exeba saerTaSoriso davebs, droebiTi
RonisZiebis mizans warmoadgens mxareTa uflebebis dacva. amiT im uwyebas,
romlis winaSec mimdinareobs saqmis mosmena, saSualeba mieca, ganexorcielebi-
na im Sedegebis miReba, romelic Tan sdevs SejibrebiTobisa da Tanasworobis
principis dacvis Sedegad warmarTul sasamarTlo samarTalwarmoebas.

sasamarTlom aRniSna, rom gaerTianebuli erebis adamianis uflebaTa ko-
mitetis iurisprudenciis Tanaxmad, mopasuxe saxelmwifos mier droebiTi
RonisZiebis Sedegad miTiTebuli qmedebis arSesruleba warmoadgens samarT-
lebrivi valdebulebis darRvevas, romelsac saxelmwifoebs akisrebs samo-
qalaqo da politikuri uflebebis Sesaxeb paqti da misi damatebiTi oqmi. droe-
biTi RonisZiebis Seusrulebloba aseve warmoadgens saxelmwifoebis mier
aRebul valdebulebas, iTanamSromlos komitetTan individualur ganacxa-
debTan dakavSirebiT.

gaerTianebuli erebis organizaciis wamebis sawinaaRmdego komitetma ram-
denjerme ganixila saqmeebi, romlebic dakavSirebuli iyo saxelmwifo mxaris
mier droebiTi RonisZiebis SeusruleblobasTan. komitetis dadgenilebis
Tanaxmad: @im droebiTi RonisZiebis Sesruleba, romelsac komiteti Sesabamis-
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ad miiCnevs, mniSvnelovania konkretuli piris dacvisaTvis im gamousworebe-
li zianisagan, romelsac SeuZlia, saerTod, fuWi gaxados komitetis winaSe
mimdinare samarTalwarmoebis Sedegebi.

adamianis uflebaTa amerikaTSorisma sasamarTlom droebiT RonisZiebebT-
an dakavSirebiT ganacxada, rom amerikuli konvenciis fundamenturi miznebidan
gamomdinare, kerZod, rac gulisxmobs adamianis uflebaTa efeqtur dacvas,
@saxelmwifo mxareebma Tavi unda Seikavon iseTi qmedebebis ganxorcielebisa-
gan, romlebsac SeuZliaT, ziani miayenon savaraudo msxverplis uflebaTa res-
titutio in integrum-s (see, among other authorities, the orders of 25 May and 25 September 1999 in
the case of James et al. v. Trinidad and Tobago).

2001 wlis 27 ivnisiT daTariRebul ganaCenSi La Grand (Germany v. United States
of America) - is saqmeSi haagis saerTaSoriso sasamarTlom ganacxada: @statutis
obieqtsa da mizans warmoadgens sasamarTlosaTvis Tavisi funqciebis ganxor-
cielebaSi, kerZod, yvelaze mniSvnelovan funqciaSi xelis Sewyoba, romelic
gulisxmobs saerTaSoriso davebis gadaWras samarTlebrivad savaldebulo
gadawyvetilebebis saSualebiT, statutis 59-e muxlis Sesabamisad. statutis
41-e muxlis mizans warmoadgens, aRkveTos yoveli barieri, rac xels SeuSlis
sasamarTlos misi funqciebis ganxorcielebaSi imis gamo, rom davaSi monawile
mxareTa uflebebi daculi ar aris. statutis 41-e muxlis debulebebis tonidan
gamomdinare, haagis saerTaSoriso sasamarTlos mier miTiTebuli droebiTi
RonisZiebebi samarTlebriv valdebulebas akisrebs Sesabamis saxelmwifos,
radganac Sesabamisi Zalauflebis gamoyeneba gamowveulia saWiroebiTa da gada-
udebeli aucileblobiT, raTa dacul iqnes mxareTa is uflebebi, romlebic
saboloo jamSi gansazRvrul unda iqnes sasamarTlos ganaCeniT. is mosazreba,
rom droebiTi RonisZieba ar warmoadgens samarTlebrivad savaldebulos,
winaaRmdegobaSi movidoda muxlis mizanTan da obieqtTan.

garda amisa, haagis saerTaSoriso sasamarTlom zemoxsenebul ganaCenSi
bolo mouRo debatebs sityvebis @miniSnebis uflebamosileba~-s wminda
lingvistur ganmartebasTan dakavSirebiT. daeyrdno ra saxelSekrulebo sa-
marTlis Sesaxeb venis konvenciis 31-e muxls (romlis Tanaxmadac xelSekrule-
bebi ganmartebul unda iqnes misi miznisa da obieqtis WrilSi), haagis saerTa-
Soriso sasamarTlom daadgina, rom droebiTi RonisZiebebi atarebda samarT-
lebrivad savaldebulo xasiaTs.

evropulma sasamarTlom aseve aRniSna da mimoixila saqmeSi Cruz Varas and
Others v. Sweden arsebuli garemoebebi da daupirispira isini mamatkulovisa da
sxvebis saqmeSi arsebul garemoebebs. sasamarTlos Tanaxmad, Cruz Varas and Oth-
ers – is saqmeSi sasamarTlos unda gadaewyvita, hqonda Tu ara adamianis ufle-
baTa evropul komisias uflebamosileba, ebrZanebina droebiTi RonisZieba da
amiT saxelmwifoebisaTvis daekisrebina samarTlebrivi valdebuleba. Tumca,
rogorc zemoT iqna naxsenebi, sasamarTlom CaTvala, rom komisias ar gaaCnda
aseTi uflebamosileba maSin, rodesac igi sasamarTlosa da ministrTa ko-
mitets gaaCnda.

mamatkulovis saqmeSi xelaxla iqna ganxiluli droebiT RonisZiebasTan
dakavSirebuli problema. sasamarTlom aRniSna, rom konvenciis me-11 oqmis
miRebis Sedegad konvenciis 34-e muxli ukrZalavs xelSemkvrel saxelmwifoe-
bs, raime saxiT xeli SeuSalon individualuri ganacxadis wardgenas strasbur-
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gis sasamarTloSi. sasamarTlos mier reglamentis 39-e muxlis Sesabamisad ganx-
orcielebuli miTiTeba saSualebas aZlevs sasamarTlos, ganaxorcielos ga-
nacxadis efeqturi gadamowmeba da uzrunvelyos, rom konvenciiT garantire-
buli dacva efeqturia. droebiTi RonisZiebebi saSualebas aZlevs aseve minis-
trTa komitets, SemdgomSi zedamxedveloba gauwios saboloo ganaCenis aR-
srulebas. ase rom, aseTi RonisZiebebi saboloo jamSi saSualebas aZlevs wevr
saxelmwifoebs, jerovnad ganaxorcielon konvenciis 46-e muxlis Sesabamisad
aRebuli valdebulebebi, romlis Tanaxmadac, evropis sasamarTlos mier
saqmeze gamotanili saboloo gadawyvetileba samarTlebrivad savaldebuloa
mopasuxe mxareebisaTvis.

sasamarTlos ganmartebiT, saxelmwifoebis valdebulebidan gamomdinare,
Tavi Seikavon nebismieri qmedebisa Tu umoqmedobisagan (romelic xelyofda
sasamarTlos mier gamotanili saboloo ganaCenis efeqturobas), b-ni mamatku-
lovisa da abdurasuloviCis eqstradiciam (miuxedavad sasamarTlos mier
TurqeTis mTavrobisaTvis droebiTi RonisZiebis miTiTebisa) daamcira da fuWi
gaxada ganmcxadeblis individualuri mimarTvis ufleba.

dRevandeli situaciidan, adamianis uflebaTa sul ufro da ufro mzardi
standartebidan da konvenciis sicocxlisunarianobis principidan gamom-
dinare, aseve, im faqtis mxedvelobaSi miRebiT, rom me-11 oqmis ZalaSi Sesvlis
Semdgom droebiTi RonisZiebis miTiTebas akeTebs sasamarTlo da ara adami-
anis uflebaTa evropuli komisia, aseve, saerTaSoriso sasamarTloebis praq-
tikaSi droebiTi RonisZiebis gamoyenebasTan dakavSirebuli praqtikis gaana-
lizebiT sasamarTlom daadgina, rom wevrma saxelmwifoebma aucileblad unda
Seasrulon sasamarTlos mier droebiT RonisZiebasTan dakavSirebuli miTiTe-
ba. mamatkulovis saqmeSi sasamarTlom daadgina, rom TurqeTis saxelmwifos
mier droebiTi RonisZiebis Seusrulebloba warmoadgenda ganmcxadeblis mar-
Talia ara substanciuri, magram proceduruli xasiaTis 34 muxliT garantire-
buli individualuri ganacxadis warmodgenis uflebis darRvevas da e.w.
@mesiji gaugzavna~ yvela im saxelmwifos, romelic ar Seasrulebs droebiTi
RonisZiebis saxiT miTiTebul qmedebas. iqve mianiSna, rom daadgens 34-e mux-
liT garantirebuli proceduruli uflebis darRvevas. magram, samwuxarod,
sasamarTlom naTeli ar mohfina im sakiTxs, Tu ra moxdeba im SemTxvevaSi, Tuki
mopasuxe saxelmwifo ar Seasrulebs droebiT RonisZiebas, magram xsenebuliT
araviTari barieri ar Seeqmneba ganmcxadeblis mier sasamarTloSi individu-
aluri ganacxadis wardgenas? (Tuki ganmcxadebels eqneba yvelanairi saSuale-
ba, moamzados da warmomadgenlis saSualebiT waradginos ganacxadi strasbur-
gis sasamarTloSi).

aRniSnul sakiTxTan dakavSirebiT Zalian sainteresoa mosamarTle turme-
nis nawilobriv gansxvavebuli azri, romelic man zemoxsenebul saqmeze daafiq-
sira. mosamarTlis azriT saerTaSoriso tribunalebi da sasamarTloebi,
romelTa mier miTiTebuli droebiTi RonisZiebebi samarTlebriv valdebule-
bas akisreben saxelmwifoebs amis uflebamosileba miniWebuli aqvT saerTa-
Soriso xelSekrulebis safuZvelze. im SemTxvevaSi, Tuki xelSekruleba ar gan-
sazRvravs da ar uzrunvelyofs droebiTi RonisZiebis brZanebis uflebam-
osilebas, romelic samarTlebriv valdebulebas daakisrebs mopasuxe saxelm-
wifos, maSin aseTi valdebulebis dakisreba dauSvebelia. Tu evropuli kon-
venciis wevr saxelmwifoebs aseTi saxis droebiTi RonisZiebis arseboba
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surdaT, isini mas naTlad asaxavdnen konvenciaSi. konvenciisa da misi me-11 oq-
mis mosamzadebeli da winmswrebi qmedebebic amaze metyveleben.

1949 wlis 12 ivlisis evropuli konvenciis proeqti Seicavda debulebas,
romelic haagis saerTaSoriso sasamarTlos statutis 41-e muxlis absolutur
analogs warmoadgenda. xsenebuli proeqti uaryofil iqna xelSemkvreli sax-
elmwifos warmomadgenlebis mier. 1971 wels sakonsultacio asambleam reko-
mendaciiT mimarTa ministrTa komitets, raTa Seqmniliyo konvenciis damate-
biTi oqmi, romelic naTlad gansazRvravda droebiTi RonisZiebis brZanebis
uflebamosilebas. ministrTa komitetma uaryo aRniSnuli rekomendacia.
analogiuri pozicia iqna dafiqsirebuli xelSemkvreli saxelmwifoebis mier
me-11 oqmis momzadebisa da proeqtis Seqmnis procesSi. venis konvenciis 32-e
muxlis Sesabamisad, sadao sakiTxis ganxilvisas mxedvelobaSi unda iqnes miRe-
buli xelSekrulebis mosamzadebeli etapi da misi miRebisas arsebuli gare-
moebebi.~

adamianis uflebaTa evropuli konvenciis proceduris gaumjobesebis sak-
iTxebTan dakavSirebul eqspertTa komitetis (DH-PR) Sexvedraze ganxilul
iqna adamianis uflebaTa evropuli komisiisa da sasamarTlos winadadebebi.
isini iTvaliswinebdnen axali sasamarTlosaTvis droebiTi RonisZiebis brZa-
nebasTan dakavSirebiT uflebamosilebis miniWebas, romelic amerikaTSirisi
konvenciis msgavsad, mopasuxe saxelmwifos samarTlebriv valdebulebas daak-
isrebda. mTavrobis eqspertebma uaryves komisiisa da sasamarTlos mier wamoy-
enebuli winadadebebi. mosamarTlis azriT, sasamarTlos gadawyvetileba
mamatkulovis saqmeze, Sesasruleblad samarTlebrivad savaldebulo Zalas
sZens sasamarTlos reglamentis 39-e muxls konvenciis 34-e muxlis axleburi
interpretaciiT da, Sesabamisad, xelSemkvrel saxelmwifoebs akisrebs iseT
valdebulebas, romelic ar yofila konvenciiT gansazRvruli da ar aris Sesa-
bamisobaSi konvenciis wevr saxelmwifoTa survilebTan. dabolos, mosamarTlem
gansakuTrebuli yuradReba gaamaxvila TviT sasamarTlos reglamentis 39-e
muxlis teqstze, romelSic sityva @sasurvelia~ “souhaitable” (desirable) mkveTr
winaaRmdegobaSi modis mamatkulovis saqmeze gamotanili ganaCenis 110-e pun-
qtTan @unda daemorCilon~.

droebiTi RonisZieba (Interim Measure)
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pirveladi werili

rogorc wina TavebSi iqna naxsenebi, ganacxadis wardgena strasburgis sasa-
marTlos winaSe SesaZlebelia erovnul doneze samarTlebrivi dacvis saboloo
instanciis erovnuli saSualebis amowurvidan 6 Tvis vadaSi. aRniSnuli vada
dinebas wyvets im dRes, rodesac sasamarTlos winaSe warmodgenili iqneba sa-
Civris Semcveli werili an faqsi.

sasamarTlosadmi gagzavnil pirvelad werilSi aRniSnul unda iyos ganm-
cxadeblis saxeli, gvari, misamarTi, misi dabadebis dro da adgili, aseve, saCi-
varTan dakavSirebuli detalebi da konvenciis is muxlebi, romlebic savarau-
dod dairRva. marTalia, sasamarTlos winaSe warmodgenili mimarTva ganxilul
iqneba sasamarTlos advokatis mier, romelic icnobs Sesabamisi saxelmwifos
kanonmdeblobas, magram SesaZloa igi axlos ar icnobdes konkretuli prob-
lemis detalebs. amitomac sasamarTlosadmi wardgenil pirvelad werilSi rac
SeiZleba naTlad da martivad unda iqnes aRwerili, Tu ratom warmoadgens
konkretuli usamarTloba, ganmcxadeblis azriT, konvenciis darRvevas.

arsebuli praqtikidan gamomdinare, sasurvelia, rom pirveladi werilis
moculoba 3-4 gverds ar aRematebodes. ra Tqma unda, saCivris arsis Cateva ase-
Ti mcire moculobis dokumentaciaSi zogjer SesaZloa sakmaod rTulic aR-
moCndes. saukeTeso variantSi sasurvelia, rom werili Seicavdes Semdeg infor-
macias:

1. ra uflebis darRvevas amtkicebs ganmcxadebeli;

2. ratom ewinaaRmdegeba erovnuli kanonmdebloba an praqtika konvenciis
moTxovnebs;

3. ra saxis RonisZiebebi unda ganxorcielebuliyo imisaTvis, rom dakmay-
ofilebuliyo konvenciis moTxovnebi;

4. ra nabijebi unda gadadgas saxelmwifom, raTa uzrunvelyos, rom aseT dar-
Rvevas aRar hqondes adgili momavalSi.

amave dros, ar unda dagvaviwydes, rom pirvelad werilSi moxseniebuli unda
iqnes konvenciis yvela is savaraudo darRveva, romlebTan dakavSirebiTac gan-
mcxadebels pretenziebi gaaCnia. winaaRmdeg SemTxvevaSi, SesaZloa, ganmcxade-
belma ver daicvas 6-Tviani vada, romelic dadgenilia strasburgis sasamarT-
los winaSe ganacxadis warmosadgenad. Sesabamisad, es ukanasknelic uaryofili
iqneba sasamarTlos mier.

marTalia, pirveladi werili ver cvlis ganacxadis formas, magram igi ufro
zogad informaciasa da ganmcxadeblis SefasebiT msjelobebs Seicavs. rac yve-
laze mniSvnelovania, igi aCerebs 6 Tviani vadis dinebas. Sesabamisad, maSin,
rodesac ganmcxadebeli dgas 6 Tviani vadis gasvlis saSiSroebis winaSe da mas
ar aqvs sakmarisi dro srulyofili ganacxadisa da TandarTuli dokumentaciis
mosamzadeblad, pirveladi werili saukeTeso variantia aRniSnuli vadis SesaC-
ereblad. am SemTxvevaSi ganmcxadebeli moipovebs ramdenimekvirian vadas sru-
lyofili ganacxadis formisa da saWiro dokumentaciis sasamarTloSi warsad-
genad.
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pirveladi werili, SesaZloa, sasamarTloSi gaigzavnos fostis da faqsis
saSualebiT. sasamarTlos winaSe ganacxadis warmodgenis TariRad iTvleba is
dRe, rodesac werili an faqsi iqna gagzavnili da ara is dRe, rodesac Sesabam-
isi ganacxadi miRebul iqna sasamarTlos mier.

sasamarTlos pasuxi pirvelad werilze

pirveladi werilis pasuxad sasamarTlo Cveulebisamebr ganmcxadebels
ugzavnis ganacxadis standartul formas. sasamarTlom aseve SesaZlebelia,
gaakeTos miTiTeba imasTan dakavSirebiT, Tu pirvelad werilSi warmodgenili
saCivris romeli aspeqti SeiZleba ar iqnes daSvebuli arsebiT ganxilvaze. aseT
SemTxvevebSi, umetesad sasamarTlo ganmcxadebels uTiTebs mis mier adre ganx-
ilul analogiur saqmeebze, romlebic ganmcxadebelma unda gaiTvaliswinos
ganacxadis formis warmodgenisas.

rogorc wesi, pirvelad werilTan dakavSirebul pasuxSi sasamarTlo ga-
nucxadebs ganmcxadebels, rom im SemTxvevaSi, Tuki jerovnad Sevsebuli mima-
rTvis forma sasamarTloSi gansazRvrul vadaSi iqneba dabrunebuli (zogadad,
es vada warmoadgens 6 kviras), maSin sasamarTloSi ganacxadis warmodgenis Tar-
iRad CaiTvleba is dRe, rodesac ganmcxadebelma sasamarTloSi gaagzavna pirve-
ladi werili. marTalia, sasamarTlos reglamentis 47-e muxlis me-5 punqtis
Tanaxmad, sasamarTloSi ganacxadis wardgenis TariRad iTvleba pirveladi
werilis gagzavnis TariRi, magram amave punqtis meore winadadeba sasamarTlos
utovebs uflebas, sapatio mizezebis arsebobis SemTxvevaSi ganacxadis warmod-
genis TariRad miiCnios sxva dRe.

rogorc wesi, sasamarTlos ar aqvs ufleba, uari Tqvas ganacxadis miReba-
ze, garda im SemTxvevebisa, rodesac ganacxadis forma jerovnad ar aris Sevse-
buli da ar akmayofilebs sasamarTlos reglamentis 47 muxliT dadgenil kri-
teriumebs.

im SemTxvevaSi, Tuki ganmcxadebeli sasamarTlosTan urTierTobas axor-
cielebs warmomadgenlis saSualebiT, sasamarTlo mas gaugzavnis uflebam-
osilebis damadasturebel formas, romelic Sevsebul da xelmoweril unda
iqnes ganmcxadeblis mier da gadaigzavnos sasamarTloSi.

individualuri ganacxadis forma

adamianis uflebaTa evropuli sasamarTlos reglamentis 47-e muxlis Tanax-
mad, konvenciis 34-e muxlis safuZvelze Seqmnili individualuri ganacxadi
sasamarTlos winaSe warmodgenil unda iqnes sasamarTlos registraturis mier
dadgenili formiT, garda im gamonaklisi SemTxvevebisa, rodesac sasamarTlos
Sesabamisi seqciis prezidenti sxvagvar gadawyvetilebas miiRebs. xsenebul
muxlSi, dadgenili kriteriumebis Tanaxmad, ganacxadi unda moicavdes:

a) ganmcxadeblis saxelsa da gvars, dabadebis TariRs, moqalaqeobas, sqess,
Tanamdebobasa da misamarTs;

b) warmomadgenlis yolis SemTxvevaSi, mis saxelsa da gvars, Tanamdebobasa
da misamarTs;

c) im xelSemkvreli mxarisa Tu mxareebis dasaxelebas, romlis winaaRmde-
gac warmodgenilia ganacxadi;

pirveladi werili
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d) faqtebis mokle mimoxilvas;

e) konvenciis savaraudo darRvevis mokle mimoxilvasa da Sesabamis argu-
mentebs;

f) mokle mimoxilvas ganmcxadeblis mier konvenciis 35-e muxlis 1-li mux-
liT dadgenili ganacxadis arsebiT ganxilvaze daSvebadobis kriteriumebis
(samarTlebrivi dacvis Sida saxelmwifoebrivi saSualebebis amowurva da 6
Tviani vada) dakmayofilebasTan dakavSirebiT;

g) ganacxadis sagans;

h) Sesabamisi dokumentebis, kerZod, sasamarTlos im gadawyvetilebebis
aslebs, romlebic dakavSirebulia ganacxadis saganTan.

ganmcxadeblebma, aseve, unda:

i) warmoadginon informacia, saxeldobr dokumentebi da gadawyvetile-
bebi, romliTac dadasturdeba, rom ganacxadis arsebiT ganxilvaze daSvebis
kriteriumebi dakmayofilebulia;

j) miuTiTon imis Sesaxeb, daeqvemdebara Tu ara maTi ganacxadi saerTa-
Soriso sagamoZiebo Tu morigebis proceduras.

im SemTxvevaSi, Tuki ganmcxadebels ar surs Tavisi vinaobis sajarod gacx-
adeba, man amis Sesaxeb unda miuTiTos ganacxadSi da warmoadginos mizezebi,
romlebic amarTleben sazogadoebis mier sasamarTlos winaSe mimdinare samar-
Talwarmoebaze xelmisawvdomobis zogadi wesebidan gadaxris msgavs faqtebs.
palatis prezidents ufleba aqvs, gamonaklis SemTxvevebSi, nebarTva gasces
anonimurobis dacvasTan dakavSirebiT. Tumca, sasamarTlom, iseve, rogorc
mopasuxe saxelmwifom, unda icodes ganmcxadeblis namdvili saxeli da gvari.
ganmcxadebelma aucileblad unda acnobos sasamarTlos misamarTis Secvlis
da misi axali misamarTis Sesaxeb.

individualuri ganacxadis formis Sevsebisas gaTvaliswinebul unda iqnes
Semdegi:

1. mxareebi

garda im SemTxvevebisa, rodesac naTelia, rom ganacxads warmoadgens ram-
denime ganmcxadebeli, gaTvaliswinebul unda iqnes arapirdapiri msxverplis
sakiTxi. Zalian xSirad me-8 muxlis Sesabamisad warmodgenili saCivari, romel-
ic exeba ojaxur cxovrebaSi Carevas, potenciurad exeba or pirovnebas. magal-
iTad, dedis mier wardgenili saCivari imasTan dakavSirebiT, rom mas ar eZleva
SvilTan Sexvedris saSualeba, SesaZlebelia aseve warmoadgendes Svilis
uflebis darRvevas imave motiviT. analogiurad, Jurnalistis mier me-10 mux-
lis darRvevasTan dakavSirebuli saCivari, SesaZloa, aseve gaerTianebul iqnes
Jurnalistis momsaxurebiT mosargeble gamomcemlobis saCivarTan im SemTx-
vevaSi, Tuki gamomcemeli ganicdis zians.1

1 ix. saqme Sunday Times v. U.K.
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2. faqtebi

ganacxadis formis am TavSi, saCivarTan dakavSirebuli faqtebi warmodge-
nili unda iyos naTlad, lakoniurad da qronologiuri TanmimdevrobiT. Sesa-
Zleblobis farglebSi zustad unda iqnes moxseniebuli TariRebi. im SemTxveva-
Si, rodesac saCivari exeba ramdenime sxvadasxva sakiTxs (magaliTad, sasamarT-
lo samarTalwarmoebaTa sxvadasxva wyebas), TiToeuli wyeba ganxilul unda
iqnes cal-calke. im SemTxvevaSi, Tuki pirvelad werilSi jerovnad da naTlad
aris warmodgenili saCivarTan dakavSirebuli faqtebi, maSin ganmcxadebels
SeuZlia, miuTiTos masze, rogorc danarTze.

3. adamianis uflebaTa evropuli konvenciisa Tu TandarTuli oqmebis
savaraudo darRveva.

ganacxadis am TavSi ganmcxadebelma unda warmoadginos axsna ganmarteba
imasTan dakavSirebiT, Tu ratom warmoadgens moxseniebuli faqtebi konven-
ciasa da TandarTul oqmebSi gansazRvruli muxlisa Tu muxlebis darRvevas.
im SemTxvevaSi, Tuki ganmcxadebeli uTiTebs ramdenime muxlis darRvevas, Ti-
Toeuli muxli ganxilul unda iqnes cal-calke. imis gaTvaliswinebiT, rom
konvenciis zogierTi muxli uflebas aZlevs saxelmwifo xelisuflebis kompe-
tentur organoebs, Caerion piris zogierTi uflebis ganxorcielebaSi, zogjer
ki, saerTodac SezRudos igi, aucilebelia, ganmcxadebelma warudginos sasa-
marTlos jerovani argumentacia imasTan dakavSirebiT, Tu ratom ar aris
uflebaSi Careva an misi SezRudva gamarTlebuli.

xSiria SemTxvevebi, rodesac adgili aqvs konvenciis muxlebs Soris gada-
farvas, anu, rodesac saqmis erTi da igive faqtebi xvdeba konvenciis ramden-
ime muxlis ganxilvis sferoSi. aRniSnuls, umetes SemTxvevaSi, adgili aqvs me-
8, me-9, me-10 da me-11 muxlebTan dakavSirebiT. aseT dros saCivari TiToeul
muxlTan mimarTebiT unda iqnes warmodgenili.

ganacxadis formis Sevsebisas ganmcxadebelma unda uzrunvelyos, rom sa-
Civari konvenciis yvela SesaZlo darRvevasTan dakavSirebiT waradginos.
Zalian xSirad xdeba ise, rom, marTalia, usamarTloba aSkaraa, magram Zalian
Zneli xdeba am usamarTlobis safuZvelze konvenciis muxlis darRvevis mtki-
ceba. ganmcxadebeli yovelTvis unda ecados, misi saCivari da pretenziebi
maqsimalurad moaqcios konvenciis romelime muxlis ganxilvis sferoSi. aRniS-
nulis naTel magaliTs warmoadgens saqme Soering v. the United Kingdom, romelSic
ganmcxadeblis eqstradicia unda ganxorcielebuliyo amerikis SeerTebul
StatebSi, virjiniis StatSi, sadac mkvlelobaSi msjavrdebis SemTxvevaSi mas
sikvdiliT dasja emuqreboda. gamomdinare iqidan, rom gaerTianebul samefos
am droisaTvis ar hqonda ratificirebuli konvenciis damatebiTi me-6 oqmi
(sikvdiliT dasjis gauqmeba mSvidobian periodSi), xolo konvenciis me-2 mux-
li (sicocxlis ufleba) sikvdiliT dasjis uflebas iZleva, ganmcxadebeli
moklebuli iyo saSualebas, xsenebul debulebebze dayrdnobiT Seetana ganacx-
adi adamianis uflebaTa evropis sasamarTloSi. aqedan gamomdinare, ganmcxa-
debelma ganacxadi Seitana konvenciis me-3 muxlze dayrdnobiT da aRniSna, rom,
im SemTxvevaSi, Tuki mas miusjidnen sikvdiliT dasjas, moqmedi praqtikis Se-
sabamisad, igi sasjelis aRsrulebis molodinSi Zalian did dros gaatarebda
sikvdilmisjilTa sakanSi, xolo iq gancdili tanjva da pirobebi, misi azriT,
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uciloblad warmoadgenda konvenciis me-3 muxlis (wamebis akrZalva) darRve-
vas.

aRniSnul sakiTxTan dakavSirebiT yovelTvis unda viqonioT mxedveloba-
Si, rom adamianis uflebaTa dacvis sul ufro da ufro mzardi standartebidan
gamomdinare, konvencia warmoadgens sicocxlisunarian aqts. aqedan gamom-
dinare, garkveul etapze sasamarTlom SesaZloa gansaxilvelad miiRos konkre-
tuli SemTxveva, romelic uwin uaryofil iqna imis gamo, rom igi ar xvdeboda
konvenciis regulirebis sferoSi. magaliTad, 1986 wels ganxilul saqmeSi Feld-
brugge v. Netherlands sasamarTlom daadgina, rom is davebi, romlebic Seexeboda
socialuri dazRvevis sakiTxebs, ar xvdeboda me-6 muxlis ganxilvis sferoSi.
Tumca, 7 wlis Semdgom sasamarTlom Secvala Tavisi midgoma da ganacxada, rom
socialur dazRvevasTan dakavSirebuli sakiTxebi xvdeboda konvenciis me-6 (1)
muxlSi xsenebuli terminis _ @samoqalaqo uflebebis~ _ sferoSi.

4. samarTlebrivi dacvis Sinasaxelmwifoebrivi saSualebebis amowur-
va/eqvs Tviani vada

me-4 TavSi ganmcxadebelma sasamarTlos unda warudginos detalebi samarT-
lebrivi dacvis im erovnul saSualebebTan dakavSirebiT, romlebic man gam-
oiyena erovnul doneze. ganmcxadebelma evropul sasamarTlos unda miawodos
erovnul doneze miRebuli sasamarTlo Tu administraciuli gadawyvetileb-
is zusti TariRebi, maT Soris, saboloo gadawyvetilebis miRebis TariRi.
aRniSnul TavSi ganmcxadebelma, strasburgis sasamarTloSi ganacxadis Set-
anamde, aseve unda gaakeTos miTiTeba, arsebobs Tu ara kidev erovnul doneze
samarTlebrivi dacvis saSualebebi, romlebic mas Tavis saCivarTan dakavSire-
biT ar gamouyenebia. Tuki samarTlebrivi dacvis aseTi saSualeba arsebobs da
igi xelmisawvdomia, ganmcxadebelma unda miuTiTos misi zusti dasaxeleba da,
amasTanave, waradginos sasamarTloSi argumentebi, Tu ratom ar amowura
xsenebuli saSualeba.

5. ganacxadis obieqti (mizani)

ganacxadis am nawilSi ganmcxadebelma mokled unda aRniSnos, Tu risi miR-
weva surs mas evropis sasamarTlos winaSe saCivris wardgeniT. zogadad, aRniS-
nuli gulisxmobs:

1. arafinansur mizans (magaliTad, konkretuli kanonis gauqmeba an admin-
istraciuli praqtikis Secvla);

2. kompensacias _

• materialuri da

• moraluri zianisaTvis.

maSin, rodesac ganmcxadebeli amtkicebs erovnul doneze moqmedi konkre-
tuli kanonis Seusabamobas konvenciis moTxovnebTan, sasamarTlo ganixilavs
aRniSnul sakiTxs. Tumca, mas ar gaaCnia uflebamosileba, ubrZanos mopasuxe
saxelmwifos Sesabamisi kanonis gauqmeba an moqmedi praqtikis Secvla. sasamarT-
lo mxolod afiqsirebs kanonisa Tu moqmedi praqtikis Seusabamobas konvenci-
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is moTxovnebTan da uzrunvelyofs ganmcxadeblis Sesabamis samarTlian dak-
mayofilebas. aRniSnulis naTel magaliTs warmoadgens italiis winaaRmdeg me-
6 muxlis (samarTliani sasamarTlo ganxilvis) darRvevaze gamotanili araer-
Ti gadawyvetileba. xsenebuli gadawyvetilebebi ZiriTadad exeba gonivruli
vadis darRvevas. miuxedavad mravali gadawyvetilebisa, italiis mTavroba
mainc ar cvlis da ar Seaqvs koreqtivebi moqmed sasamarTlo sistemaSi, raTa
aRmofxvril iqnes xsenebuli lafsusi. Tumca, sasamarTlo praqtikaSi xSiria
SemTxvevebi, rodesac sasamarTlos mier mopasuxe saxelmwifos kanonmdeblo-
bis aRiarebas konvenciis moTxovnebTan Seusabamod mohyolia xsenebuli kanon-
isa Tu kanonebis Secvla-gauqmeba, raTa Tavidan yofiliyo acilebuli
analogiur sakiTxTan dakavSirebiT sasamarTlos mier Semdgom gadawyvetile-
baTa gamotana.

aqve unda gaviTvaliswinoT is faqti, rom konvencia, iseve, rogorc evropis
sasamarTlos precedentuli samarTali, sicocxlisunariania. mxedvelobaSi
unda miviRoT aseve is faqti, rom adamianis uflebaTa dacvis sul ufro da
ufro mzardi standartebidan gamomdinare, momavalSi sasamarTlom SesaZloa
ganacxados, rom mas aqvs uflebamosileba, mosTxovos saxelmwifoebs konven-
ciasTan Seusabamo kanonmdeblobis Secvla. aRniSnulis varaudis safuZvels
gvaZlevs sasamarTlos mier saqmeze Asanidze v. Georgia gamotanili ganaCeni,
romelSic sasamarTlom ganacxada, rom

Tavisi xasiaTiT winamdebare saqmeSi dadgenili darRveva ar tovebs
raime realuri arCevanis saSualebas im RonisZiebebs Soris, romlebic
saWiroa darRvevis gamosasworeblad ... yovelive zemoxsenebulis
gaTvaliswinebiT, mxedvelobaSi iqna ra miRebuli saqmis konkretuli
garemoebebi da konvenciis me-5 muxlis 1-li punqtisa da me-6 muxlis 1-
li punqtis darRvevis aRkveTis mZafri aucilebloba, sasamarTlo Tv-
lis, rom mopasuxe saxelmwifom uaxloes dReebSi unda uzrunvelyos
ganmcxadeblis gaTavisufleba.

6. sxva saerTaSoriso samarTalwarmoebasTan dakavSirebuli gancxadeba

winamdebare TavSi ganmcxadebelma sasamarTlos unda warudginos infor-
macia, dauqvemdebara Tu ara man Tavisi ganacxadi romelime sxva saerTaSoriso
gamoZiebisa Tu morigebis proceduras. im SemTxvevaSi, Tuki zemoxsenebuls
adgili hqonda ganmcxadeblis mxridan, man unda warudginos sasamarTlos im
saerTaSoriso uwyebis saxelwodeba, romelsac waredgina ganacxadi. ganmcxa-
debelma aseve unda miawodos sasamarTlos dawvrilebiTi informacia saerTa-
Soriso uwyebis winaSe gamarTul samarTalwarmoebasTan, TariRebTan da gamo-
tanili gadawyvetilebis detalebTan dakavSirebiT. ganmcxadebelma aseve unda
uzrunvelyos gadawyvetilebebisa da dokumentebis aslebis wardgena. aRniSnu-
li dokumentacia ar unda iyos akinZuli, Sekruli an erTmaneTze miwebebuli.

7. dokumentaciis nusxa

ganmcxadebelma strasburgis sasamarTlos unda warudginos erovnul don-
eze gamotanili yvela ganaCenisa Tu gadawyvetilebis asli (romlebic moxse-
niebulia me-4 da me-6 TavebSi) da maTi nusxa. ganmcxadebelma sasamarTlos unda
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warudginos aseve nebismieri sxva dokumentacia, romelic surs, rom sasamarT-
lom ganixilos mtkicebulebis saxiT (Canawerebi, mowmeTa Cvenebebi da sxv.).
ganmcxadebelma sasamarTlos unda warudginos mxolod is dokumentacia,
romelic mis saCivarTanaa dakavSirebuli. gamomdinare iqidan, rom strasbur-
gis sasamarTlos ar gaaCnia yoveli xelSemkvreli saxelmwifos kanonmdeblo-
bis amomwuravi nusxa, ganmcxadebelma unda warudginos sasamarTlos mis saCi-
varTan dakavSirebuli kanonebisa da sxva aqtebis aslebi.

8. xelsayreli enis dasaxeleba

adamianis uflebaTa evropul sasamarTloSi samarTalwarmoebis enebi

evropuli sasamarTlos reglamentis Tanaxmad, sasamarTloSi samarTalwar-
moebis enebad dadgenilia inglisuri da franguli. miuxedavad amisa, zogadi
praqtikidan gamomdinare pirveladi werilis sasamarTloSi wardgena dasaSve-
bia konvenciis wevri saxelmwifos oficialur enaze. faqtobrivad, nebismieri
komunikacia sasamarTlosTan (maT Soris, saCivris wardgenac) ganmcxadeblis
mxridan SesaZloa, warmoebdes xelSemkvreli saxelmwifos oficialur enaze,
magram mxolod im etapamde, sanam sasamarTlo gamoitans gadawyvetilebas ga-
nacxadis arsebiT ganxilvaze daSvebasTan dakavSirebiT. aRniSnuli gadaw-
yvetilebis gamotanis Semdeg ganmcxadebelma TxovniT unda mimarTos palatis
Tavmjdomares, sasamarTlos araoficialuri enis (konvenciis xelSemkvreli
saxelmwifos oficialuri enis) gamoyenebis nebarTvis mopovebisaTvis. pala-
tis prezidentis mier nebarTvis gaucemlobis SemTxvevaSi ganmcxadebelma sasa-
marTlosTan urTierToba unda awarmoos sasamarTlo oficialur enaze.

gansxvavebuli moTxovnebia warmodgenili 34-e muxlSi mopasuxe mxareebT-
an mimarTebiT. saxelmwifoebi valdebulni arian, gamoiyenon inglisuri an
franguli enebi samarTalwarmoebis yvela etapze, garda im SemTxvevebisa,
rodesac palatis prezidenti maT sxva enis gamoyenebis uflebas darTavs. sasa-
marTlos SeuZlia, TxovniT mimarTos xelSemkvrel mxares, warudginos sasa-
marTlos misi argumentaciis Targmani am qveynis erT-erT oficialur enaze,
raTa daxmareba aRmouCinos ganmcxadebels.

gancxadeba da xelmowera

im SemTxvevaSi, Tuki ganacxadi xelmowerilia ganmcxadeblis warmomadgen-
lis mier, mas Tan unda erTvodes warmomadgenlobis ganxorcielebaze ufle-
bamosilebis miniWebis forma, romelic xelmowerili iqneba ganmcxadeblis
mier.

warmomadgenloba

a) sasamarTlos reglamentis 36-e muxlis Tanaxmad, Tavdapirvel etapze
arasamTavrobo organizaciebs an pirTa jgufebs SeuZliaT, Tavad an warmomad-
genlis saSualebiT waradginon ganacxadi adamianis uflebaTa evropuli sasa-
marTlos winaSe. magram, rogorc ukve vaxseneT, aRniSnuli dasaSvebia mxolod
samarTalwarmoebis Tavdapirvel etapze. mas Semdeg, rac sasamarTlo regla-
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mentis 54-e muxlis me-2 punqtis Sesabamisad mopasuxe mTavrobas sasamarTlo-
Si Setanili ganacxadis Sesaxeb acnobebs, ganmcxadebeli warmodgenil unda
iqnes xelSemkvrel saxelmwifoebSi saadvokato saqmianobis ganxorcielebaze
uflebamosili piris mier, romelic unda cxovrobdes romelime xelSemkvre-
li saxelmwifos teritoriaze (garda im gamonaklisi SemTxvevebisa, rodesac
palatis Tavmjdomare miiRebs sxvagvar gadawyvetilebas da nebas darTavs neb-
ismier sxva pirs warmomadgenlobis funqciis ganxorcielebaze). zemoxsenebu-
li exeba samarTalwarmoebis rogorc werilobiT, aseve zepir procedurebs.
sasamarTlos winaSe mimdinare samarTalwarmoebis nebismier etapze palatis
prezidents ufleba aqvs (rodesac gonivrulad miiCnevs, rom advokatis saqcie-
li amis safuZvels iZleva), brZanos, rom advokats aRar SeuZlia ganmcxadeb-
lis warmodgena an misTvis daxmarebis gaweva da rom ganmcxadebelma unda moiZ-
ios alternatiuli piri, romelic mis warmomadgenlobas ganaxorcielebs.

advokati (gamonaklis SemTxvevebSi, sxva uflebamosili an TviT ganmcxade-
beli piri) jerovnad unda flobdes sasamarTlos oficialur enas. gamonaklis
SemTxvevebSi, dasaSvebia, rom palatis prezidentis nebarTviT samarTalwar-
moebis dros advokatma, warmomadgenelma an ganmcxadebelma gamoiyenos xe-
lSemkvreli saxelmwifos oficialuri ena. @1996 wlis evropuli SeTanxmeba
evropuli sasamarTlos winaSe mimdinare samarTalwarmoebaSi monawile pire-
bis Sesaxeb~ adgens mraval garantiebs evropuli sasamarTlos winaSe mimdinare
samarTalwarmoebaSi monawile pirebisaTvis. SeTanxmeba exeba rogorc mxareebs
da maT warmomadgenlebs, aseve mrCevlebs, eqspertebsa da mowmeebs. SeTanxmeb-
is Tanaxmad, mxareebi imunitetiT sargebloben im zepir Tu werilobiT gancxa-
debebze dayrdnobiT, romlebic gakeTda sasamarTloSi an waredgina sasamarT-
los. Tumca, igi ar gamoiyeneba im gancxadebebTan dakavSirebiT, romlebic ga-
keTda sasamarTlos gareT. mTavrobebi valdebuli arian, pativi scen ganmcxa-
debelTa da maT warmomadgenelTa uflebas, Tavisuflad mimarTon da bolom-
de miyvnen sasamarTloSi Setanil ganacxads. gansakuTrebuli garantiebiT
sargebloben patimrobaSi myofi ganmcxadebeli da misi warmomadgeneli. sasamarT-
lo valdebulia, mouxsnas samarTalwarmoebaSi monawile mxares imuniteti, rode-
sac es xels SeuSlis marTlmsajulebisa da kanonierebis ganxorcielebas.

b) evropis sasamarTlos winaSe mopasuxe saxelmwifo warmodgenilia
samTavrobo agentis mier, romelsac SesaZloa daxmarebas uwevdnen mrCevlebi,
eqspertebi da a.S.

adamianis uflebaTa evropul sasamarTloSi ganacxadis gagzavnasTan
dakavSirebuli strategia

strasburgis sasamarTloSi ganacxadis Setanis msurvelebma umjobesia,
mxedvelobaSi miiRon, rom ukeTesi iqneba, Tuki isini sawyis etapzeve sasamarT-
loSi waradgenen maT xelT arsebul Zlier argumentacias konvenciis darRvev-
asTan dakavSirebiT. ra Tqma unda, SesaZlebelia ganmcxadeblis argumentaci-
isa da ganacxadis Semdgomi ganviTareba (magram ara axali saCivrebis wardgena)
saqmis msvlelobis procesSi, magram gasaTvaliswinebelia, rom sasamarTlom
sakmarisi argumentaciis ararsebobis gamo, SesaZloa, mopasuxe mTavrobisaTvis
Setyobinebis gareSe gamoacxados ganacxadi dauSveblad arsebiT ganxilvaze.
Zalian xSirad ganacxadebi dauSveblad miiCneva arsebiT ganxilvaze adreul
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etapzeve maTi dausabuTeblobis gamo. Sesabamisad, rac ufro meti da Zlieri
argumentacia iqneba Tavidanve wardgenili ganmcxadeblis mier strasburgis
sasamarTloSi, miT ufro naklebi iqneba imis Sansi, rom ganacxadi adreul
etapzeve gamocxaddes dauSveblad arsebiT ganxilvaze.

amasTanave, Tavdapirvel etapzeve saCivris sruli moculobiT wardgena da
saCivrebTan dakavSirebuli Sesabamisi argumentaciis miwodeba strasburgis
sasamarTlosaTvis, ganmcxadebels aaridebda im saSiSroebas, rom misi ganacx-
adi arsebiT ganxilvaze dauSveblad gamocxaddes 6-Tviani vadis darRvevis
gamo. anu, im SemTxvevaSi, Tuki ganmcxadebeli jer Tavdapirvel werilSi
(romelic wardgenil iqna sasamarTlos winaSe 6-Tviani vadis dacviT) garkveu-
li muxlebis darRvevaze miuTiTebs, xolo mogvianebiT gagzavnil ganacxadSi
igi miuTiTebs im uflebaTa darRvevaze, romlebic naxsenebi ar iyo Tavdapirv-
el werilSi, maSin isini dauSveblad gamocxaddeba sasamarTlos mier 6-Tvian
vadasTan Seusabamobis gamo.

ganacxadis registracia

ganacxadis registracia warmoebs Sevsebuli ganacxadis formis miRebis
Semdgom. ganacxadis registracia, SesaZloa, gadaidos ganmcxadeblis mier Se-
sabamisi damatebiTi dokumentaciis mowodebamde. Cveulebisamebr, sasamarT-
lo werilobiT atyobinebs ganmcxadebels saqmis nomers da ganacxadis wardge-
nis TariRs anu dRes, rodesac ganmcxadebelma pirveladi weriliT mimarTa
strasburgis sasamarTlos da 6-Tvianma vadam dineba Sewyvita. sasamarTlos
SeuZlia, ganacxadis wardgenis TariRi Secvalos, Tuki adgili eqneba axali
garemoebebis gamovlenas, magram es Zalian iSviaTad xdeba.

sasamarTlom aseve SesaZlebelia, miuTiTos ganmcxadebels misTvis gagza-
vnil werilSi im aSkara problemebTan dakavSirebiT, romlebic Tan axlavs ga-
nacxads da romlebic SesaZloa misi arsebiT ganxilvaze dauSveblobis mizezi
gaxdes. sasamarTlos registraturis iuristebis erT-erT umTavres funqcias
warmoadgens aseve yvelaze usafuZvlo saqmeebisagan sasamarTlos gaTavisu-
fleba, raTa sasamarTlos mier Tavisi SezRuduli resursebiT yuradRebis
koncentrireba yvelaze Zlier saqmeebze moxdes. ganmcxadebelma, romelic
sasamarTlosgan analogiur werils miiRebs, gansakuTrebuli yuradReba unda
gaamaxvilos im sakiTxebze, romlebic moxseniebulia werilSi. aseT werilSi
SesaZloa ganmcxadebels mieniSnos ganacxadSi daSvebadobasTan dakavSirebu-
li iseTi sakiTxis ararsebobaze, romelic mas gamorCa da, rac usaTuod gaxde-
ba imis safuZveli, rom ganacxadi arsebiT ganxilvaze dauSveblad gamocxad-
des. Tumca, SesaZloa isec moxdes, rom sakmarisi ar iyos ganmcxadeblis mier
sasamarTlosaTvis miwodebuli informacia, magaliTad, imasTan dakavSirebiT,
Tu ra moculobiT ecada ganmcxadebeli samarTlebrivi dacvis efeqturi sa-
Sualebebis amowurvas. nebismier SemTxvevaSi, xsenebuli werili ar warmoad-
gens sasamarTlo gadawyvetilebas. igi mxolod da mxolod sasamarTlos reg-
istraturis mier ganxorcielebuli miTiTebaa saqmis perspeqtivasTan dakav-
SirebiT. Tumca, ganmcxadebels yvela SemTxvevaSi SeuZlia moiTxovos, raTa
gamotanil iqnes formaluri gadawyvetileba ganacxadis arsebiT ganxilvaze
daSvebadobasTan dakavSirebiT.



95

ganacxadis gadacema momxsenebeli mosamarTlisaTvis da mis mier momza-
debuli moxseneba

adamianis uflebaTa evropuli sasamarTlos reglamentis 49-e muxlis Tanax-
mad, mas Semdeg, rac ganacxadi registrirebuli iqneba, igi gadaecema im pala-
tis prezidents, romelSic imyofeba mopasuxe mTavrobis mier arCeuli mosa-
marTle.

Sesabamisi palatis prezidenti niSnavs momxsenebel mosamarTles, romel-
ic uwinaresad pasuxismgebelia ganacxadis Tavdapirvel ganxilvaze. ganacxa-
dis Tavdapirveli Sefasebis Semdeg momxsenebeli mosamarTle ganacxads
Semdgomi ganxilvisaTvis gadascems 3 mosamarTlisagan Semdgar komitets an 7
mosamarTlisagan Semdgar palatas. momxsenebeli mosamarTlis mier ganacxa-
dis warmarTva komitetSi warmoebs im SemTxvevaSi, Tuki mosamarTle CaTvlis,
rom ganacxadi moklebulia argumentacias, ar aris dakmayofilebuli arsebiT
ganxilvaze daSvebis kriteriumebi da, Sesabamisad, naklebia Sansi, rom man ga-
iaros daSvebadobis stadia.

im SemTxvevaSi, Tuki momxseneblis ganacxadi, mosamarTlis azriT, safuZv-
liania, igi gadaecema palatas. orive SemTxvevaSi momxsenebeli mosamarTle mas
Tan urTavs saqmesTan dakavSirebul moxsenebas da dokumentacias, romelic
xels Seuwyobs komitets, palatas an mis prezidents TavianTi funqciebis ganx-
orcielebaSi (Tumca, es moxseneba SedarebiT mcire moculobisaa im SemTxveva-
Si, rodesac ganacxadi daSvebadobaze gadawyvetilebis gamosatanad gadaecema
komitets). Tavisi funqciebis ganxorcielebisas momxsenebel mosamarTles
ufleba aqvs, mosTxovos mxareebs, konkretul vadaSi warmoadginon nebismieri
damatebiTi faqtobrivi informacia, dokumentebi an sxva masalebi, romlebic
mxareebs Sesabamisad miaCniaT.

marTalia, momxsenebeli mosamarTlis arCevisas palatis prezidenti cdi-
lobs, SeZlebisdagvarad Tanabrad gadaanawilos mosamarTleebze ganacxade-
bi, magram palatis prezidenti umetesad irCevs iseT mosamarTleebs, romlebic
axlos icnoben ganacxadSi aRniSnul problemebs. umetes SemTxvevebSi, momx-
senebel mosamarTled iniSneba sasamarTlos is mosamarTle, romelic arCeulia
mopasuxe saxelmwifos mxriv.

momxsenebeli mosamarTle an sasamarTlos registraturis iuristi adreul
etapzeve Camoayalibeben TavianT mosazrebas imasTan dakavSirebiT, safuZv-
liania Tu ara saCivari da daSvebul unda iqnes Tu ara igi arsebiT ganxilvaze.
amitomac, Zalian mniSvnelovania, rom ganmcxadebelma Tavidanve warudginos
sasamarTlos saCivari sruli moculobiT da gaamyaros igi maqsimaluri argu-
mentaciiT.

momxsenebeli mosamarTlis moxseneba

sasamarTlos reglamentis 49-e (3) muxlis Tanaxmad, momxsenebelma mosamar-
Tlem gansaxilvel ganacxadTan dakavSirebiT unda moamzados moxseneba,
romelic konfidencialuri xasiaTisaa da ar gadaecema mxareebs. zogadad, ase-
Ti moxsenebebi Seicavs saCivrebis mokle mimoxilvas, Sesabamis faqtebs da mo-
mxsenebeli mosamarTlis mosazrebas ganacxadis arsebiT ganxilvaze daSve-
basTan dakavSirebiT.

pirveladi werili
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moxsenebebi SedarebiT didi moculobisaa, rodesac momxsenebel mosamar-
Tles miaCnia, rom ganacxadi imsaxurebs arsebiT ganxilvas. aseT SemTxvevaSi,
moxseneba aseve moicavs nawils, romelic exeba @Sesabamis erovnul kanonmde-
blobasa da praqtikas~. garda amisa, momxsenebeli mosamarTle (an, ufro xSir-
ad, registraturi iuristi) amzadebs kiTxvebs, romlebzec mopasuxe saxelmwi-
fom unda waradginos Tavisi pasuxebi. amis Semdgom moxseneba ganixileba pala-
tis mier.

saqmeebis gaerTianeba

adamianis uflebaTa evropuli sasamarTlos reglamentis 43-e muxlis Se-
sabamisad, sasamarTlos ufleba aqvs, gaaerTianos sasamarTlos mier gansax-
ilveli saqmeebi. xsenebuls adgili aqvs, rodesac ganacxadebi exeba identur
an Zalian msgavs sakiTxebs. ganmcxadeblebisaTvis sasurveli iqneboda, rom mi-
marTon TxovniT sasamarTlos, raTa maTi ganacxadi gaerTianebul iqnes sxva
analogiur ganacxadebTan. analogiuri saqmeebis gaerTianebam, SesaZloa, xaz-
gasmiT aRniSnos sasamarTlos winaSe is faqti, rom wamoWrili sakiTxi ar aris
mxolod erTi adamianis erTjeradi problema, romelsac igi waawyda, aramed
mas SeuZlia gamoiwvios konvenciis mravaljeradi darRveva. Tumca, sasamarT-
los SeuZlia, Tavisive iniciativiT gaaerTianos saqmeebi. sasamarTlos aseve
SeuZlia, warmarTos saqmeebi erTdroulad miuxedavad imisa, isini gaerTianeb-
ulia Tu ara. im SemTxvevaSi, Tuki sasamarTlo gadawyvets saqmis gaerTianebas,
mas SeuZlia saqmis ganxilva daavalos erT-erT palatas da daniSnos erTi ad
hoc mosamarTle.

ganacxadis arsebiT ganxilvaze daSvebis sakiTxis gadawyveta komitetis
mier

konvenciis me-11 damatebiTi oqmis miRebis Sedegad warmodgenil erT-erT
umTavres da umniSvnelovanes inovacias warmoadgenda 3 mosamarTlisagan Semd-
gari komitetebis Seqmna, romelTa mizanic iyo ganacxadis arsebiT ganxilvaze
daSvebis sakiTxis swrafad da efeqturad gadawyveta. komitetebis umTavres
funqcias warmoadgens iseTi saqmeebis uaryofa, romlebsac gaaCniaT aSkara
defeqti _ magaliTad, rodesac ganmcxadebels ar amouwuravs samarTlebrivi
dacvis yvela Sinasaxelmwifoebrivi saSualeba, an daarRvia sasamarTloSi ga-
nacxadis wardgenis 6-Tviani vada, an saCivari ar exeba konvenciiT an damatebi-
Ti oqmebiT garantirebuli romelime muxlis darRvevas.

komitetebi, romlebic Sedgeba 3 mosamarTlisagan, iqmneba sasamarTlos
seqciebs SigniT konvenciis 27-e muxlis 1-li punqtis Sesabamisad, romlis
Tanaxmadac:

@wardgenil saqmeTa gansaxilvelad sasamarTlo qmnis sami mosamarTlis-
agan Semdgar komitetebs ... sasamarTlos palatebi aarseben komitetebs
drois gansazRvruli periodiT~.

komitetebis raodenobas gansazRvravs adamianis uflebaTa evropuli sasa-
marTlos prezidenti palatis prezidentebTan konsultaciis Semdgom. ko-
mitetebi iqmneba 12 Tvis xangrZlivobiT da masSi rotaciis wesiT monawileoben
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sasamarTlos TiToeuli seqciis wevrebi, garda seqciis prezidentebisa. seqci-
is wevrma mosamarTleebma, SesaZloa, Caanacvlon komitetis wevrebi, romleb-
sac ar SeuZliaT, monawileoba miiRon komitetis muSaobaSi. TiToeul komitets
xelmZRvanelobs seqciis wevri mosamarTle, romelsac gaaCnia upiratesoba
seqciis SigniT.

komitetis sxdomebi tardeba gancalkevebulad _ sasamarTlos wevrebis
TandaswrebiT. komitetis mosamarTleebi ixilaven momxsenebeli mosamarTlis
mier warmodgenili moxsenebis detalebsa da rekomendacias, aseve, msjeloben
ganacxadis arsebiT ganxilvaze daSvebasTan dakavSirebiT. mosamarTleebi,
umetes SemTxvevaSi, eTanxmebian momxsenebeli mosamarTlis mier warmodgenil
rekomendacias (rogorc es wina TavebSi iqna aRniSnuli. radganac momxsenebelma
mosamarTlem saqme gadasca komitets, misi rekomendacia gulisxmobs saqmis
arsebiT ganxilvaze dauSveblobas). komitetisaTvis gadacemuli ganacxadebi
arsebiT ganxilvaze dauSveblad iqneba gamocxadebuli, Tuki komitetis wevri
samive mosamarTle erTsulovnad miiRebs gadawyvetilebas da ganacxads gamo-
acxadebs arsebiT ganxilvaze dauSveblad. zogierT SemTxvevaSi komitetis
mosamarTles SeuZlia, moiTxovos damatebiTi informacia konkretul sakiTx-
ebTan dakavSirebiT, magram, rogorc wesi, Zalian iSviaTia, rom komitetisaTvis
gadacemuli saqme gadaurCes dauSveblad gamocxadebas. im SemTxvevaSi, Tuki
aRniSnuls mainc aqvs adgili, anu komitetis mosamarTleebs Soris ar arsebobs
erTsulovneba ganacxadis arsebiT ganxilvaze dauSveblobasTan dakavSirebiT,
ganacxadi avtomaturad gadaecema Sesabamis palatas gansaxilvelad.

adamianis uflebaTa evropuli sasamarTlos palatebi

Tuki erTsulovani gadawyvetileba ver iqneba miRebuli komitetis mier an
momxsenebeli mosamarTle CaTvlis, rom saqme ar aris usafuZvlo, ganacxads
ganixilavs adamianis uflebaTa evropuli sasamarTlos palata, romelsac qm-
nis (sul mcire 4 palatas) da mis prezidentebs niSnavs sasamarTlos plenumi.
TiToeuli palata Sedgeba 7 mosamarTlisagan da ex officio mosamarTlisagan,
romelic aris konkretul ganacxadTan dakavSirebiT mopasuxe saxelmwifos
mxriv arCeuli mosamarTle an, im SemTxvevaSi, Tuki mopasuxe saxelmwifos mxriv
arCeul mosamarTles ar SeuZlia monawileobis miReba ganacxadis ganxilvaSi,
ad hoc mosamarTle, anu piri, romelsac irCevs mopasuxe saxelmwifo.

palatebi iqmneba 3 wlis vadiT, dabalansebulia geografiuli da genderu-
li TvalsazrisiT da asaxaven xelSemkvrel saxelmwifoebSi arsebul sxvadasx-
va samarTlebriv sistemebs. gansakuTrebul SemTxvevebSi, rodesac garemoebe-
bi amas moiTxovs, sasamarTlos prezidents SeuZlia, garkveuli cvlilebebi
ganaxorcielos seqciis SemadgenlobaSi. saWiroebis SemTxvevaSi, aseve SesaZle-
belia, sasamarTlos prezidentis winadadebiT sasamarTlos plenumma damate-
biTi seqcia Seqmnas.

mas Semdeg, rac momxsenebeli mosamarTle (registraturisa da mxareebis
daxmarebiT) moipovebs yvela saWiro informacias, igi amzadebs saqmis mokle
reziumes palatisaTvis. Tuki saqme gamoirCeva gansakuTrebulobiT an Zalian
rTulia, mxareebisagan informaciis mopovebis procesi SesaZloa moicavdes
mTavrobisadmi dasmul calkeul kiTxvebs, romlebzec ganmcxadebels miecema
Sansi, warmoadginos Tavisi komentarebi.

pirveladi werili
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palata ixilavs rogorc ganacxadis arsebiT ganxilvaze daSvebadobis sak-
iTxs, aseve ganacxads arsebiTad. zogadad, ganacxadis arsebiT ganxilvaze daS-
vebadobis etapi da saqmis arsebiTad ganxilva erTmaneTisagan gamijnulia.
Tumca, garkveul SemTxvevebSi, sasamarTlom SesaZloa gadawyvitos daSveba-
dobisa da ganacxadis arsebiTi mxaris Tanadroulad ganxilva. marTalia, aRniS-
nuli iSviaTad xdeba, magram palatis mier ganacxadis arsebiT ganxilvaze daS-
vebadobis sakiTxisa da misi arsebiTad Tanadroulad ganxilva SesaZloa im
SemTxvevaSi, rodesac, magaliTad, mopasuxe saxelmwifo ar acxadebs preten-
zias ganacxadis arsebiT ganxilvaze2 daSvebasTan dakavSirebiT. palatas Seu-
Zlia, ganacxadi dauSveblad gamoacxados an amoiRos igi gansaxilvel saqmeTa
siidan. alternatiulad palatas an mis prezidents SeuZlia:

a) mosTxovos mxareebs, waradginon sasamarTloSi nebismieri faqtobrivi
informacia, dokumentacia an sxva masalebi, romlebic palatas an mis prezi-
dents Sesabamisad miaCniaT gansaxilvel saqmesTan mimarTebiT;

b) atyobinebs mopasuxe saxelmwifos mis winaaRmdeg Setanil ganacxadTan
dakavSirebiT da iwvevs mopasuxe mTavrobas, waradginos werilobiTi komentar-
ebi ganacxadze. mTavrobis mier komentarebis wardgenis Semdgom iwvevs ganm-
cxadebels sapasuxo komentarebis warsadgenad;

c) iwvevs mxareebs damatebiTi komentarebis warsadgenad.

ganacxadis arsebiT ganxilvaze daSvebasTan dakavSirebuli gadawyvetileb-
is miRebamde palatas SeuZlia, mxaris moTxovnis safuZvelze an sakuTari ini-
ciativiT gamarTos zepiri mosmena, Tuki amas saWirod miiCnevs konvenciiT mis-
Tvis miniWebuli funqciebis ganxorcielebisaTvis. garda gansakuTrebuli
gamonaklisisa, aseT SemTxvevaSi mxareebi unda Seexon aseve ganacxadis arse-
biT mxaresTan dakavSirebul sakiTxebs. Tuki daSvebadobis stadiaze sasamarT-
los palata gadawyvets, rom gamarTos zepiri mosmena sasamarTlo registra-
turis saSualebiT, ukavSirdeba mopasuxe mTavrobasa da ganmcxadebels, raTa
gansazRvrul iqnes zepiri mosmenis dRe. mxareebma TavianTi argumentebi
winaswar unda waradginon sasamarTloSi, raTa isini Targmnil iqnes da mosa-
marTleebs mosmenaze xelT hqondeT. im SemTxvevaSi, Tuki samarTalwarmoebaSi
monawile mxares, mowmes an eqsperts surs, Tavisi argumentebis an daskvnis ward-
gena sasamarTlos araoficialur enaze (inglisuri da franguli), man TxovniT
unda mimarTos Sesabamisi palatis Tavmjdomares, romelic Tavisi Sexeduleb-
isamebr aniWebs an ar aniWebs mas amis uflebamosilebas.

miuxedavad imisa, rom mxareebs daesmebaT SekiTxva, Tu ramdeni xani sWird-
ebaT maT TavianTi argumentaciis warsadgenad, praqtikulad sasamarTlo zepi-
ri mosmena naxevari dRis ganmavlobaSi grZeldeba, xolo mxareebs eZleva Ti-
Toeuls 45 wuTi Tavisi poziciisa da argumentaciis warsadgenad. argument-
aciisa da poziciis wardgena sasamarTlosaTvis unda iyos lakoniuri, Camoy-
alibebuli naTeli gancxadebebiT, romlebic mosamarTleTa yuradRebis foku-
sirebas moaxdens saqmis umniSvnelovanes elementebze. zepiri mosmenis dros
ganmcxadebeli unda ecados, moaxdinos mis xelT arsebuli argumentaciis
maqsimaluri mobilizeba da wardgena, raTa daarwmunos sasamarTlo, rom ga-
nacxadi imsaxurebs arsebiTad ganxilvas.

2 me-11 damatebiTi oqmis ganmartebiTi memorandumi.
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zepiri mosmena unda gaimarTos sajarod, garda im SemTxvevebisa, rodesac
palata Tavisi iniciativiT, mxareTa an sxva Sesabamisi nebismieri piris moTx-
ovniT sxvagvarad gadawyvets. presa da sazogadoeba SesaZloa ar iqnen daSve-
bulni mosmenaze an sxdomis nawilze demokratiul sazogadoebaSi moraluri,
marTlwesrigis an erovnuli uSiSroebis, arasrulwlovanTa an mxareTa piradi
cxovrebis interesebidan gamomdinare, an rodesac palata CaTvlis, rom
SezRudvis ganxorcieleba mkacrad aucilebelia iseT konkretul garemoebeb-
Si, rodesac sajarooba zians miayenebda marTlmsajulebis interesebs.

zepir mosmenasTan dakavSirebuli procedura

zepiri mosmena (gaimarTeba igi palatis winaSe Tu didi palatis winaSe) ima-
rTeba strasburgSi, adamianis uflebaTa SenobaSi. Tuki sapatio mizezis gareSe
mxare ar gamocxaddeba mosmenaze, palatas SeuZlia (Tu amas CaTvlis marTlm-
sajulebis jerovnad ganxorcielebis interesebidan gamomdinare), gaagrZelos
mosmena3. palatis (didi palatis) prezidenti warmarTavs mosmenas da iRebs
gadawyvetilebas yvelaze Sesaferis procedurasTan dakavSirebiT, romlis
mixedviTac unda warimarTos mosmena. advokatebi ar wardgebian sasamarTlos
winaSe specialur samosSi Semosilni, Tumca, maT SeuZliaT Seimoson, Tuki amis
survili gaaCniaT.

adamianis uflebaTa SenobaSi misvlisas mxareebs gamoeyofaT oTaxebi, sa-
dac maT SeuZliaT, gamarTon mosmenis wina mokle konsultaciebi. mosmenis win
mxareebis warmomadgenlebi xvdebian palatis (didi palatis) prezidents,
romelic maT gaacnobs mosmenasTan dakavSirebul proceduras. aRniSnuli xor-
cieldeba mosamarTlis samuSao kabinetSi da am dros mxareebs eZlevaT Sesa-
Zlebloba, ganixilon da, saWiroebis SemTxvevaSi, gaarkvion mosamarTlis mier
SeTavazebuli procedura.

sasamarTlo darbazSi Sesvlisas mxareebs gadaecemaT sasamarTlo darbazis
monaxazi, romelSic detaluradaa miTiTebuli TiToeuli mosamarTlis monaceme-
bi da maTi adgili mosamarTleTa kolegiaSi, ganmcxadebeli da mopasuxe mxareebis
monacemebi da adgilebi darbazSi, aseve, registraturis iuristebis monacemebi.

sasamarTlo samarTalwarmoeba iwereba kasetaze, romlis saSualebiTac
SemdgomSi sasamarTlos registratura amzadebs zepir Canawers. ganacxadis
arsebiT ganxilvaze daSvebadobasTan dakavSirebuli zepiri mosmena zogadad
grZeldeba naxevari dRis ganmavlobaSi. samarTlwarmoebis aRniSnuli proce-
duris dros mopasuxe saxelmwifos warmomadgeneli pirveli waradgens saku-
Tar argumentacias, rasac mogvianebiT mohyveba ganmcxadeblis mier wardgeni-
li argumentacia. argumentaciis warsadgenad zogadad TiToeul mxares eZle-
va 30 wuTi.

mxaris mier sasamarTlos winaSe wardgenili argumentaciis dros mniS-
vnelovania, rom mxareebi momzadebulni iyvnen saTanadod da gaTvlili hqon-
deT argumentaciis warsadgenad saWiro dro. sasurvelia, mxareebma winaswar
gadaamowmon, jdebian Tu ara isini sasamarTlos mier miniWebul drois limit-
Si. mxareebma mxedvelobaSi unda miiRon, rom ar ilaparakon Zalian swrafad,
raTa saSualeba miscen sinqronul Targmans, jerovnad gadaTargmnos maTi ar-

3 sasamarTlos reglamentis 65-e muxli.

pirveladi werili
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gumentacia. amave dros, es ar unda gagrZeldes sasamarTlos mier mxarisaTvis
argumentaciis warsadgenad miniWebul droze met xans, radganac am SemTxveva-
Si didia riski, rom sasamarTlom mas Seawyvetinos gamosvla da veRar SeZlos
sakuTari argumentaciis srulad wardgena sasamarTlos winaSe. aRniSnuli
etapi Zalzed mniSvnelovania, radganac daSvebadobasTan dakavSirebuli gada-
wyvetileba sasamarTlos gamoaqvs swored im zepiri gamosvlis safuZvelze,
romelsac mxareebi waradgenen.

mxareebis mier sasamarTlosaTvis argumentaciis wardgenis Semdgom pala-
tis (didi palatis) prezidentma SesaZloa, mianiSnos imasTan dakavSirebiT, rom
mas an sxdomaSi monawile sxva mosamarTleebs survili aqvT, dausvan kiTxvebi
samarTalwarmoebaSi monawile mxareebs. zogadad, kiTxvebis dasmis Semdgom
cxaddeba daaxloebiT 20-wuTiani Sesveneba, romlis drosac mxareebs eZlevaT
SesaZlebloba, maTTvis gamoyofil oTaxebSi moamzadon pasuxebi mosamarTlee-
bis mier dasmul kiTxvebTan dakavSirebiT.

samarTalwarmoebis ganaxlebis Semdgom TiToeul mxares zogadad eZleva
15 wuTi dasmul SekiTxvebze pasuxebis gasacemad, aseve, ukve wardgenili ar-
gumentaciis zogierTi aspeqtis gansaviTareblad da daskvniTi sityvis warmo-
saTqmelad. iseve rogorc ZiriTadi argumentaciis wardgenis dros, am SemTx-
vevaSic mTavroba pirveli pasuxobs dasmul kiTxvebs. dasasrul, palatis
Tavmjdomare madlobas uxdis mxareebs da gadis ganacxadis arsebiT ganxil-
vaze daSvebasTan dakavSirebuli gadawyvetilebis gamosatanad. mosamarTle-
Ta gancalkevebul TaTbirs eswrebian sasamarTlos registraturis warmomad-
genlebi. mosamarTleTa TaTbiri konfidencialuria da aravis SeuZlia masze
daswreba, garda im SemTxvevebisa, rodesac sasamarTlo gadawyvets da dauS-
vebs gamonakliss.

mosmenis Semdgom mxareebma unda gaiTvaliswinos Semdegi:

1. registraturas SesaZloa gaaCndes survili, xelT hqondes informa-
cia mxareTa adgilsamyoflis Sesaxeb, raTa sasamarTlos gadawyvetileba ec-
noboT mxareebs telefonis an faqsis saSualebiT;

2. rodesac adgili aqvs sasamarTlos mier ganmcxadeblisaTvis samarT-
lebrivi daxmarebis miniWebas, registraturis moxeles SesaZloa gaaCndes sur-
vili, sabolood Seajamos ganmcxadeblis moTxovnaTa RonisZiebebi, romlebic
unda ganxorcieldes daxmarebasTan mimarTebiT. samarTlebriv daxmarebasTan
dakavSirebuli Tanxebis gadaxda SesaZloa ganxorcieldes naRdi fuliT. Tum-
ca, zogadad, sasamarTlo upiratesobas aniWebs Tanxis gadaricxvas. amitomac
ganmcxadebelma unda waradginos TviTmfrinavis bileTebi an aslebi, romlebic
adastureben gadaxdas, aseve, maTi sabanko angariSebis detalebi. sasurvelia,
ganmcxadebelma registraturis moxeles warudginos moTxovnili Tanxis sru-
li jamic im SemTxvevebSi, Tu mxares strasburgSi Casvla mosmenamde garkveuli
xniT adre mouxda (zogjer aRniSnulis Tavidan acileba SeuZlebelia xolme).

ganacxadis arsebiT ganxilvaze daSvebadobasTan dakavSirebiT gamarTu-
li mosmenis Semdgomi procedura

mosamarTleebis mier gadawyvetilebis miRebis Semdgom registraturis war-
momadgenlebi ukavSirdebian telefonis an faqsis saSualebiT samarTalwar-
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moebis mxareebs da atyobineben gamotanili gadawyvetilebis Sesaxeb. amis
Semdgom registratura momxsenebel mosamarTlesTan erTad amzadebs gadaw-
yvetilebis Canaweris proeqts. ganmcxadeblis argumentaciis Canaweri egzavne-
ba ganmcxadebels mosmenidan daaxloebiT 4 kviraSi. ganmcxadebels eTxoveba
zogadad 28 dRis ganmavlobaSi daadasturos an Sesworebebi Seitanos mis mier
wardgenil argumentaciasTan mimarTebiT. amis Semdgom daSvebadobasTan dakav-
Sirebuli gadawyvetilebis proeqti ganixileba sasamarTlos mier da saboloo
versiac mtkicdeba. xsenebuli procesi grZeldeba daaxloebiT 1 Tvis ganmav-
lobaSi.

sasamarTlos dasabuTebuli gadawyvetileba ganacxadis arsebiT ganxilvaze
daSvebadobasTan dakavSirebiT mxareebs egzavnebaT mosmenis gamarTvidan daax-
loebiT eqvsi kviris Semdgom. aRniSnul gadawyvetilebaSi moxseniebuli iqne-
ba saqmesTan dakavSirebuli faqtebi, saCivrebi, konvenciis precedentuli sa-
marTali (romelic gamoyenebul iqna sasamarTlos mier saqmesTan mimarTebiT)
da sasamarTlos gadawyvetileba. ganacxadis arsebiT ganxilvaze daSvebasTan
dakavSirebul gadawyvetilebaSi aRniSnuli iqneba mosamarTleTa mier umrav-
lesobiT, erTxmad miRebuli gadawyvetileba.

im SemTxvevaSi, Tuki sasamarTlo ganacxads arsebiT ganxilvaze dauSveblad
miiCnevs, saqme amiT damTavrdeba. magram, Tuki ganacxadi daSvebulad iqneba
miCneuli, maSin ganacxadis ganxilva gadadis Semdgom fazaSi, anu arsebiTad
ganxilvis etapze.

sasamarTlos sagamoZiebo uflebamosileba

mas Semdeg, rac sasamarTlo ganacxads gamoacxadebs daSvebulad arsebiT
ganxilvaze, sasamarTlo agrZelebs saqmis ganxilvas, magram ukve arsebiTad.
evropuli konvenciis 38-e 1(a) muxlis Sesabamisad, sasamarTlos mier sagamo-
Ziebo funqciis jerovnad ganxorcielebis mizniT, Sesabamisi saxelmwifoebi
uzrunvelyofen yvela aucilebeli pirobiT. amasTan erTad, sasamarTlos gaaC-
nia farTo diskrecia, TviTon gadawyvitos, Tu romeli procedura airCios saq-
mis efeqturad gamoZiebis mizniT. sasamarTlos reglamentis danarTSi gan-
sazRvruli debulebebis Tanaxmad, palatas ufleba aqvs, samarTalwarmoebis
mxaris moTxovnis safuZvelze an sakuTari iniciativiT ganaxorcielos nebis-
mieri sagamoZiebo RonisZieba, romelsac igi CaTvlis Sesabamisad saqmesTan
dakavSirebuli faqtebis gamosarkvevad. palatas inter alia SeuZlia, moiwvios
mxareebi, raTa maT waradginon dokumenturi mtkicebulebebi sasamarTlos
winaSe, an gadawyvitos, rom moisminos mowmeebis Cveneba, eqspertebis daskvna
an nebismieri sxva piris Cveneba, romelic xels Seuwyobs mis winaSe dasaxuli
amocanebis ganxorcielebaSi.

mas Semdeg, rac ganacxadi daSvebulad gamocxaddeba arsebiT ganxilvaze,
an, gamonaklis SemTxvevebSi, daSvebadobis gadawyvetilebis miRebamde, pala-
tas ufleba aqvs, daniSnos misi erTi an ramdenime wevri an sasamarTlos sxva
mosamarTleebi, rogorc delegati an delegatebi, raTa maT awarmoon mokvle-
va, ganaxorcielon gamoZieba an moipovon mtkicebulebebi sxva meTodebiT. pal-
atas aseve SeuZlia, daniSnos nebismieri piri an dawesebuleba misi surviliT,
raTa maT daxmareba gauwion sasamarTlo delegacias. samarTalwarmoeba,
romelic warmoadgens palatis an delegaciis mier warmoebuli gamoZiebis naw-
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ils, ar aris sajaro, garda im SemTxvevebisa, rodesac palatis Tavmjdomare an
sagamoZiebo delegaciis xelmZRvaneli ar miiRebs sxvagvar gadawyvetilebas.
palatis prezidents ufleba aqvs, moiwvios an neba darTos samarTalwarmoeb-
is TiToeul mxares, raTa monawileoba miiRos sagamoZiebo RonisZiebebSi.

saqmeSi mesame mxaris CarTva

evropuli konvenciis 36-e muxlis Sesabamisad:

1. palatis an didi palatis ganxilvaSi myof yvela saqmeSi maRal xelSemkvrel
mxares, romlis erT-erTi moqalaqec aris ganmcxadebeli, ufleba aqvs, waradgi-
nos werilobiTi komentarebi da monawileoba miiRos saqmis mosmenebSi;

2. marTlmsajulebis saTanadod ganxorcielebis interesebidan gamom-
dinare, sasamarTlos Tavmjdomares SeuZlia, miiwvios nebismieri maRali xe-
lSemkvreli mxare, romelic ar aris procesis monawile an nebismieri dainter-
esebuli piri, romelic ar aris ganmcxadebeli, werilobiTi komentarebis war-
sadgenad an saqmis mosmenebSi monawileobis misaRebad.

adamianis uflebaTa evropuli sasamarTlos reglamentis Tanaxmad, rode-
sac Setyobineba strasburgis sasamarTloSi Setanil individualur ganacxa-
dTan dakavSirebiT egzavneba mopasuxe xelSemkvrel saxelmwifos, ganacxadis
asli, amave dros, egzavneba nebismier sxva xelSemkvrel saxelmwifos, romlis
moqalaqesac warmoadgens saqmeSi monawile ganmcxadebeli. im SemTxvevaSi, Tu
xelSemkvreli saxelmwifo gamoTqvams survils, rom ganaxorcielos misi ufle-
bebi konvenciis 36-e muxlis 1-li punqtis Sesabamisad da waradginos sasamarT-
loSi werilobiTi komentarebi an monawileoba miiRos mosmenaSi. amis Sesaxeb
mxarem werilobiT unda acnobos registrators araugvianes 12 kvirisa mas Sem-
deg, rac mas gaegzavneba Setyobineba Setanil ganacxadTan dakavSirebiT.4 gan-
sxvavebuli drois limiti SesaZloa dadgenil iqnes palatis prezidentis mier
gamonaklisi mizezebisaTvis. mas Semdgom, rac ganacxadTan dakavSirebuli Set-
yobineba gaegzavneba mopasuxe saxelmwifos, palatis prezidents ufleba aqvs,
marTlmsajulebis jerovnad ganxorcielebis interesebidan gamomdinare, moi-
wvios an neba darTos nebismier xelSemkvrel mxares (romelic ar aris samar-
Talwarmoebis monawile mxare), an nebismier sxva Sesabamis pirs (romelic ar
aris ganmcxadebeli), raTa maT waradginon werilobiTi komentarebi an, gamonak-
lis SemTxvevebSi, monawileoba miiRon mosmenaSi. samarTalwarmoebaSi mesame
mxared CarTvasTan dakavSirebuli moTxovna jerovnad unda iyos dasabuTebu-
li da wardgenili strasburgis sasamarTlos winaSe. im saqmeebSi, romlebsac
ganixilavs adamianis uflebaTa evropuli sasamarTlos didi palata, me-3 mx-
ared CarTvasTan dakavSirebuli moTxovnis wardgenis vadis aTvla iwyeba im
dRidan, rodesac palata miiRebs gadawyvetilebas saqmis ganxilvis uflebam-
osilebis didi palatisTvis gadacemasTan dakavSirebiT, an im dRidan, rode-
sac didi palatis 5 mosamarTlisagan Semdgari kolegia Tanxmobas ganacxadebs
mxaris moTxovnaze da saqmes gansaxilvelad gadascems did palatas. palatis
prezidentma SesaZloa gaagrZelos drois vadebi im SemTxvevaSi, Tuki arsebobs
safuZvliani mizezebi.

4 samarTalwarmoebaSi me-3 mxared CarTvas aseve adgili hqonda erT-erT uaxloes precedentSi
Illascu and others v. Moldova and Russian Federation.
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zogadad, aseT safuZvlian mizezebad SesaZloa CaiTvalos, magaliTad,
arasamTavrobo organizaciebis survili, gaamyaron da mxari dauWiron ganm-
cxadeblis mier sasamarTlos winaSe warmodgenil ganacxads, radganac es uka-
naskneli ususuria saxelmwifos xelT arsebuli dacvis uzarmazari saSuale-
bebis winaSe, an Tu arasamTavrobo organizaciis azriT, saqmesTan arsebiT kav-
SirSi myofi Zalian mniSvnelovani sakiTxi ar yofila wamoyenebuli da ganxi-
luli arc ganmcxadeblis da arc saxelmwifos mxridan. aRniSnulis msgavsi
tipiuri Careva ganxorcielda saqmeSi Malone v. U.K. _ safosto-sainJinro kav-
Sirs ufleba mieca, waredgina komentarebi ganmcxadeblis mier sasamarTloSi
Setanil ganacxadTan dakavSirebiT, romelic exeboda Sinagan saqmeTa saminis-
tros warmomadgenlebis mier misi telefonis farulad mosmenas.

moTxovna me-3 mxared CarTvasTan dakavSirebiT SesaZloa wamoiWras im SemTx-
vevaSi, rodesac garkveuli xarvezi an nakli arsebobs sasamarTlos winaSe ward-
genil argumentaciaSi da misi aRmofxvra ar surs arc saxelmwifos da arc gan-
mcxadebels. aseTi situacia warmoiSva me-11 muxlTan dakavSirebul saqmeSi
Young, James and Webster v. the United Kingdom, romelic exeboda ganmcxadeblis ufle-
bas, ar yofiliyo gaerTianebuli romelime profesiul kavSirSi. evropuli
sasamarTlos winaSe ganmcxadebelma saCivari waradgina leiboristuli mTavro-
bis mmarTvelobis periodSi, romelic ar iyo winaaRmdegi e.w. sawarmoebisa,
romlebSic dasaqmebulni iyvnen mxolod profkavSirebis wevrebi. im drois-
aTvis, rodesac sasamarTlo Seudga ganacxadis ganxilvas, gaerTianebuli same-
fos saTaveSi ukve axali mTavroba iyo mosuli, romelic winaaRmdegi iyo e.w.
sawarmoebisa, romlebSic dasaqmebulni iyvnen mxolod profkavSirebis wevre-
bi. axali mTavroba ar apirebda emtkicebina, rom aseTi sawarmoebis sistema gam-
arTlebuli da aucilebeli iyo demokratiul sazogadoebaSi. aseve, ganmcxa-
debels aRar gaaCnda survili, emtkicebina da wamoeyenebina sakuTari pozicia
aRniSnul sakiTxTan mimarTebiT. radganac sasamarTlos gadawyvetileba ze-
gavlenas moaxdenda ufro farTo masebze, vidre mxolod gaerTianebul same-
foSi mcxovreb pirebze, mniSvnelovani iyo, rom sasamarTlos moepovebina
saukeTeso argumentebi, raTa aRniSnul ganacxadTan mimarTebiT gadawyvetile-
ba gamoetana. Seqmnili situaciidan gamomdinare sasamarTlom dauSva saqmeSi
me-3 mxaris CarTva profkavSirebis kongresis mier dasaxelebuli piris, Carl-
tonis lordis veddenburnis saxiT, romelic iyo londonis universitetis sa-
marTlis profesori. lord veddenburns mieca nebarTva, sasamarTlos winaSe
waredgina argumentacia demokratiul sazogadoebaSi iseTi sawarmoebis ar-
sebobis aucileblobasTan dakavSirebiT, romlebSic mxolod profkavSiris
wevrebi muSaoben.

saqmis arsebiTi ganxilva (zepiri mosmena)

im SemTxvevaSi, Tuki ganacxadis arsebiT ganxilvaze daSvebadobis stadi-
aze ar gamarTula zepiri mosmena, evropuli sasamarTlo zogadad aZlevs Sanss
mxareebs, waradginon sakuTari argumentacia zepir mosmenaze. Tumca, aRniS-
nuli damokidebulia sasamarTloze da mxareebis mier gamoTqmul survilze.
Tuki sasamarTlosaTvis mxareebis mier wardgenili argumentacia sakmarisia
imisaTvis, rom man gadawyvetileba gamoitanos saqmis arsebiT mxaresTan mima-
rTebiT, maSin sasamarTlo mimarTavs mxareebs da acnobebs amis Sesaxeb. aRniS-
nul situaciaSi sasamarTlo aseve TxovniT mimarTavs mxareebs, warmoadginon
dasabuTebuli argumentacia, Tuki maT zepiri mosmenis gamarTva surT.
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rac Seexeba TviTon zepiri mosmenis proceduras, arsebiTi ganxilvis dros
igi daSvebadobis etapze gamarTuli proceduris analogiuria, ra Tqma unda,
im gansxvavebiT, rom mosmenis dros ZiriTadi koncentrireba xdeba saqmis ar-
sebiT mxaresTan mimarTebiT. Tumca, saxelmwifos samarTalwarmoebis am
etapzec SeuZlia wamoayenos sakiTxi ganacxadis dauSveblobaze imis safuZ-
velze, rom ganmcxadebels ar amouwuravs samarTlebrivi dacvis Sinasaxelm-
wifoebrivi saSualebebi5, an ganmcxadebeli ar aris msxverpli6, an ganmcxa-
debels ar miumarTavs Sida sasamarTloebisaTvis konvenciiT garantirebuli
uflebis darRvevasTan dakavSirebuli saCivriT7. Tumca, sasamarTlo gan-
sakuTrebuli yuradRebiT ganixilavs aseT argumentacias. im SemTxvevaSi, Tuki
saxelmwifos ar wamouyenebia daSvebadobasTan dakavSirebuli argumenti daS-
vebadobis etapze, maSin sasamarTlo miiCnevs, rom mTavrobam ar gamoiyena pre-
tenziis gamoTqmis ufleba da, Sesabamisad, Semdgom etapzec ar eqneba ufleba,
rom aseTi argumenti moiSvelios.

ganaCenis gamotana da gamoqveyneba

zepiri mosmenis gamarTvidan ramdenime dRis Semdgom sasamarTlo iRebs
gadawyvetilebas ganacxadis arsebiT mxaresTan mimarTebiT. Tumca, ganaCenis
sajarod gamocxadeba/gamoqveyneba SesaZloa ganxorcieldes ramdenime Tvis
Semdgom.

sasamarTlo msjelobs gancalkevebulad da gadawyvetilebas iRebs sasa-
marTlos wevrTa ubralo umravlesobiT. im SemTxvevaSi, Tuki xmebi Tanabrad
gaiyofa, palatis (didi palatis) prezidents eniWeba gadamwyveti xmis ufleba.
mosamarTleTa TaTbiri konfidencialuria.

zogadad, ganmcxadebeli mxolod ramdenime dRiT adre iRebs Setyobinebas
ganacxadis sajarod gamocxadebis TariRTan dakavSirebiT. ganaCeni sajarod
cxaddeba Ria sasamarTloze, ris Semdgomac SesaZlebeli xdeba dabeWdili
aslebis miReba. samarTlebrivi daxmareba ar gulisxmobs imis xarjebs, rom gan-
mcxadebeli an misi warmomadgeneli uzrunvelyofil iyos ganaCenis gamocxa-
debaze daswrebiT.

palatis mier gamotanili ganaCeni saboloo xdeba mxolod im SemTxvevaSi:

a) rodesac, mxareebi acxadeben, rom ar moiTxoven saqmis gadacemas didi
palatisaTvis;

b) palatis saboloo gadawyvetilebis gamotanidan sami Tvis Semdeg, Tu
did palataSi saqmis gadacemis Txovna ar gakeTebula;

c) rodesac didi palatis kolegia uars acxadebs 43-e muxlis Sesabamisad
gadacemis Txovnis miRebaze.

samarTalwarmoeba adamianis uflebaTa evropuli sasamarTlos didi
palatis winaSe

evropuli konvenciis 43-e muxlis Tanaxmad, palatis mier saboloo gadaw-
yvetilebebis miRebis dRidan sami Tvis vadaSi saqmis monawile nebismier mx-

5 Van Oosterwijck v. Belgium 3 E.H.R.R. 557; 1980 wlis 6 noembris gadawyvetileba.
6 Vijayanthan & Pusperajah v. France 15 E.H.R.R. 62; 1992 wlis 27  agvisto.
7 Cardot v. France 13 E.H.R.R. 557, 1991 wlis 19 marti.
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ares, gamonaklis SemTxvevebSi, SeuZlia, iTxovos saqmis didi palatisaTvis
gadacema.

adamianis uflebaTa evropuli sasamarTlos didi palata Sedgeba Cvidmeti
mosamarTlisa da sami saTadarigo mosamarTlisagan. didi palata unda
moicavdes sasamarTlos Tavmjdomares, mis moadgileebs da seqciaTa Tavmj-
domareebs. im SemTxvevaSi, Tuki romelime palatis prezidents ar SeuZlia sx-
domaSi monawileobis miReba, mas cvlis Sesabamisi palatis vice-prezidenti.
mopasuxe saxelmwifos mxriv arCeuli mosamarTle monawileobas unda iRebdes
didi palatis sxdomaSi ex officio statusiT. Tuki aRniSnul mosamarTles
garkveul mizezTa gamo ar SeuZlia monawileobis miReba didi palatis sxdoma-
Si, mopasuxe saxelmwifo asaxelebs kompetentur pirs, romelic SesaZloa iyos
aseve strasburgis sasamarTlos mosamarTleTa ricxvidan. es ukanaskneli
monawileobas iRebs didi palatis sxdomaSi ad hoc mosamarTlis statusiT. im
SemTxvevaSi, Tuki did palatas saqme gansaxilvelad gadaeca konvenciis 30 mux-
lis Sesabamisad, anu palatis mier, didi palataSi aseve unda Sediodes im pala-
tis wevri, romelmac ganacxadis ganxilvis uflebamosileba gadasca did pal-
atas. aRniSnuli wesi erTmniSvnelovnad ikrZaleba im SemTxvevaSi, rodesac did
palatas ganacxadi gansaxilvelad gadaeca konvenciis 43-e muxlis Sesabamis-
ad, anu samarTalwarmoebaSi monawile mxaris moTxovniT. aRniSnul SemTxveva-
Si didi palata ar unda moicavdes arcerT im mosamarTles, romelic monawi-
leobda ganacxadis ganxilvaSi palatis mier, garda palatis prezidentisa da
im mosamarTlisa, romelic arCeulia mopasuxe saxelmwifos mxriv da monawi-
leobs saqmis ganxilvaSi.

didi palatis dakompleqtebis mizniT, plenaruli sasamarTlo, misive prez-
identis SeTavazebiT, darCenili mosamarTleebidan niSnavs didi palatis mo-
samarTleebs kenWisyriT da registratoris TandaswrebiT. kenWisyris wesebi
dadgenil unda iqnes plenaruli sasamarTlos mier, ra drosac gaTvaliswineb-
ul unda iqnes geografiuli Tanafardobis Semadgenloba, romelic asaxavs gan-
sxvavebul samarTlebriv sistemebs xelSemkvrel mxareTa Soris.

didi palatisaTvis saqmis gadacemas mxareTa moTxovniT adgili SesaZloa
hqondes mxolod gamonaklis SemTxvevebSi, rodesac dakmayofilebulia Semde-
gi kriteriumebi:

1. gansaxilveli saqme wamoWris seriozul sakiTxs, romelic gavlenas
axdens konvenciisa da misi oqmebis ganmarteba-gamoyenebaze;o: an

2. zogadi mniSvnelobis seriozul sakiTxebs.

didi palatis mier ganacxadis ganxilvis TxovniT mimarTvis ufleba aqvT
samarTalwarmoebaSi monawile mxareebs. yoveli aseTi Txovnis safuZvlianobasa
da dasabuTebulobas ixilavs didi palatis xuTi mosamarTlisagan Semdgari
kolegia. kolegiis mier ganacxadis didi palatis sxdomaze daSvebasTan dakav-
Sirebuli gadawyvetileba miiReba xmaTa umravlesobiT.

magram xsenebuli ar niSnavs imas, rom sasamarTlos didi palata ganacxadis
ganxilvaSi SesaZloa CaerTos mxolod samarTalwarmoebaSi monawile mxaris
moTxovnis safuZvelze da mas Semdeg, rac ganacxads ganixilavs 7 mosamarTlis-
agan Semdgari palata. ufro metic, didma palatam SesaZloa imsjelos aseve
ganacxadis arsebiT ganxilvaze daSvebis sakiTxTan dakavSirebiT. zemoxseneb-
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ul SemTxvevebs adgili aqvs, rodesac Sesabamisi palata ixsnis ganacxadis ganx-
ilvis uflebamosilebas da ganxilvis uflebamosilebas gadascems did pala-
tas. palatis mier didi palatisaTvis uflebamosilebas gadacemis Taobaze
sasamarTlo atyobinebs mxareebs, romlebmac erTi Tvis vadaSi unda gamoxaton
TavianTi pretenziebi im SemTxvevaSi, Tuki aqvT raime sawinaaRmdego didi pa-
latisaTvis uflebamosilebis gadacemasTan dakavSirebiT. didi palatisaTvis
ganacxadis ganxilvis uflebamosilebis gadacemas adgili aqvs im SemTxvevaSi,
rodesac:

1. gansaxilveli saqme wamoWris seriozul sakiTxs, romelic gavlenas
axdens konvenciisa da misi oqmebis ganmartebasa da gamoyenebaze;

2. gansaxilveli saqmis Sedegad gamotanili gadawyvetileba SesaZloa Se-
usabamo iyos sasamarTlos mier winaT gamotanil gadawyvetilebasTan.

seriozuli sakiTxi: ganmartebiTi memorandumis Tanaxmad, zemoxsenebuli
seriozuli sakiTxi, romelic gavlenas axdens konvenciis interpretaciaze,
wamoiWreba maSin, rodesac saxeze gvaqvs mniSvnelovani Tema, romelic jerjer-
obiT ar yofila sasamarTlos ganxilvis sagani, an gadawyvetilebas didi mniS-
vneloba eniWeba momaval saqmeebTan da sasamarTlos precedentuli samarT-
lis ganviTarebasTan mimarTebiT. ufro metic, seriozuli sakiTxi SesaZloa
gansakuTrebiT naTlad iyos warmoCenili, rodesac Sesabamisi ganaCeni ar aris
SesabamisobaSi sasamarTlos mier adre miRebul gadawyvetilebebTan.

zogadi mniSvnelobis sakiTxi: ganmartebiTi memorandumis Tanaxmad, aRniS-
nul kategoriaSi Sedis politikurad gansakuTrebulad mniSvnelovani saqmee-
bi da ganacxadebi,8 romlebic ukavSirdeba konkretul saxelmwifoSi iseTi
konkretuli praqtikis arsebobas, romelic Seusabamoa konvenciasTan.9

sami Tvis vada: samarTalwarmoebaSi monawile mxaris mier didi palati-
saTvis ganacxadis gadacemis moTxovna wardgenil unda iqnes sasamarTlos
winaSe palatis mier ganaCenis gamotanidan 3 Tvis vadaSi. konvenciis me-11 oq-
mis ganmartebiTi memorandumis Tanaxmad, imisaTvis, raTa uzrunvelyofil
iqnes mxareebis mier 3-Tvian vadis dacva, sasamarTlom maT maqsimalurad Sem-
Widroebul vadebSi unda gadasces palatis mier gamotanili ganaCeni.10 im SemTx-
vevaSi, Tuki garkveuli obieqturi mizezebis gamo ver moxerxdeba palatis gada-
wyvetilebis miwodeba mxarisaTvis, es SesaZloa mniSvnelovan faqtorad iqces
gansakuTrebul SemTxvevebSi 3-Tviani vadis gasagrZeleblad.

megobruli morigeba

megobruli morigebis procesi erT-erTi yvelaze ufro TvalsaCino da um-
niSvnelovanesi Taviseburebaa konvenciaSi. politikuri kuTxiT saxelmwifo-
saTvis ufro xelsayrelia, gadaWras konvenciis savaraudo darRvevebi Sinasa-

8 magaliTad 2004  wlis ivlisSi sasamarTlom gamoitana gadawyvetileba saqmeze Illascu v. Moldova
and Russian Federation, romelic politikurad Zalian mniSvnelovan sakiTxebs exeboda da
dakavSirebuli iyo mopasuxe saxelmwifoebis iurisdiqciis sakiTxTan da maT
pasuxismgeblobasTan dnestrispireTis teritoriaze ganxorcielebul qmedebebTan dakavSirebiT.
ix. aseve sasamarTlos gadawyvetileba e.w. Belgian linguistic saqmeze (case @@Relating to certain Aspects
of the Laws on the Use of Languages in Education in Belgium@@ v. Belgium).
9ix. sasamarTlos gadawyvetileba saqmeze Akdivar v. Turkey (1996).
10 ix. konvenciis me-11 damatebiTi oqmis ganmartebiTi memorandumi. punqti 103.
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marTlebrivi procedurebis saSualebiT an Tavisive iniciativiT evropuli
sasamarTlos zedamxedvelobis gareSe.

konvenciis moqmedebis pirveli 25 wlis ganmavlobaSi megobruli morigeba
Zalian iSviaTi iyo. is faqti, rom awmyoSi Zalian xSirad vxvdebiT megobruli
morigebis magaliTebs, gamowveulia sasamarTlos mier miRebuli mravali gada-
wyvetilebiTa Tu ganaCeniT. xsenebuli gadawyvetilebebis safuZvelze samar-
TalwarmoebaSi monawile mxareebs kidev ufro zustad SeuZliaT, iwan-
aswarmetyvelon sasamarTlos mier gamotanili saboloo gadawyvetileba. Sed-
egad, saxelmwifoebi ufro did survils gamoxataven morigebasTan dakavSire-
biT im SemTxvevebSi, rodesac mometebuli damajereblobiT SeiZleba viwi-
naswarmetyveloT, rom sasamarTlo gadawyvetilebas gamoitans mopasuxe sax-
elmwifos winaaRmdeg. is faqti, rom Serigebis procesi warimarTeba konfiden-
cialuri formiT, xels uwyobs saxelmwifos mier morigebaze wasvlas, radga-
nac umetes SemTxvevebSi saxelmwifo erideba, sajarod gaxdes cnobili savar-
audo darRvevis Sesaxeb.

mas Semdeg, rac ganacxadi daSvebulad gamocxaddeba arsebiT ganxilvaze,
registratori, moqmedebs ra palatis prezidentis miTiTebebis safuZvelze,
ukavSirdeba samarTalwarmoebaSi monawile mxareebs im mosazrebiT, rom mxa-
reebma miaRwion urTierT Soris megobrul morigebas gansaxilvel saqmesTan
mimarTebiT, konvenciis 38-e muxlis 1-li(b) punqtis Tanaxmad. palatam unda
gadadgas nebismieri nabiji, rac xels Seuwyobs megobrul morigebas.11

megobrul morigebasTan dakavSirebuli molaparakebebi unda warimarTos
konfidencialurad.12 aRniSnulma molaparakebebma ar SeiZleba raime zegavlena
iqonios im argumentebze, romlebic wamoyenebulia mxareebis mier ZiriTadi
samarTalwarmoebis procesSi. ZiriTadi samarTalwarmoebis procesSi monaw-
ile mxares ar SeuZlia, daeyrdnos raime saxis werilobiT Tu sityvier komen-
tarebs, SeTavazebas an SeTanxmebas, romelic gakeTebul iqna megobrul morige-
basTan dakavSirebuli proceduris CarCoebSi.

megobrul morigebas gaaCnia Semdegi pozitiuri Sedegebi:

1. mxareebi Tavidan icileben samarTalwarmoebis gawelvas;

2. ufro xSirad saxelmwifo ganmcxadebels sTavazobs imaze gacilebiT met
kompensacias, vidre amas daadgens adamianis uflebaTa evropuli sasamarTlo
@samarTliani dakmayofilebis~ saxiT;

3. megobruli morigebisas saxelmwifom SesaZloa, Tanxmoba gamoxatos
anazRaurebis sxva formebTan dakavSirebiTac (magaliTad, rogoric aris sa-
jaro gamoZiebis warmarTva, Sewyaleba, garkveuli uflebebis an qonebis mini-
Weba da sxv), maSin, rodesac sapirispirod sasamarTlos SeuZlia ganmcxadeb-
lisaTvis mxolod kompensaciisa da gaweuli xarjebis anazRaureba samarTliani
dakmayofilebis saxiT;

4. sasamarTlo samarTalwarmoebasTan dakavSirebuli riskis faqtoris
Tavidan acileba.

11 ix. adamianis uflebaTa evropuli sasamarTlos reglamentis 62-e muxli.
12 adamianis uflebaTa evropuli konvenciis 38-e muxlis me-2 punqti.
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principebi, romlebsac emyareba adamianis uflebaTa evropuli konvencia

damxmareobis principi: adamianis uflebaTa dacvis evropuli konvenciis
meqanizmis mTavar daniSnulebas warmoadgens daxmarebis gaweva im Sinasaxelm-
wifoebrivi organoebisaTvis, romlebic icaven adamianis uflebebs. xsenebu-
li asaxulia im moTxovnaSi, romelic mocemulia konvenciis 35-e muxlSi da
romlis Tanaxmadac adamianis uflebaTa evropuli sasamarTlo mxolod maSin
ixilavs mis winaSe wardgenil ganacxads, Tuki ganmcxadebels amowuruli aqvs
samarTlebrivi dacvis yvela Sinasaxelmwifoebrivi saSualeba. rogorc es sasa-
marTlom mraval saqmeSi ganacxada:

ganxorcielebuli qmedebebisaTvis saxelmwifoebi gaTavisuflebuli
unda iqnen saerTaSoriso organos winaSe pasuxismgeblobisagan manam-
de, sanam maT aqvT SesaZlebloba, gamoasworon qmedebebi samarTlebrivi
dacvis Sinasaxelmwifoebrivi saSualebiT.13

aRniSnuli principi mWidro kavSirSia Sefasebis zRvris principTan da kon-
venciis me-13 muxliT moazrebul efeqturobis principTan.

konvenciis sicocxlisunarianobis principi

konvencia sicocxlisunariani aqtia da amitomac adamianis uflebaTa evro-
puli sasamarTlos rols warmoadgens konvenciis ganmarteba dRevandelo-
basTan mimarTebiT. aRniSnuli exeba ufro dinamiur, vidre istoriul midgo-
mas sakiTxisadmi. aRniSnuli midgoma gamomJRavnebul iqna adamianis ufleba-
Ta evropuli sasamarTlos mier saqmeSi Matthews v. the United Kingdom,14 rodesac
sasamarTlos unda ganexila sakiTxi, gamoiyeneboda Tu ara 1-li oqmis me-3 mux-
li evropuli parlamentis mimarT, miuxedavad imisa, rom xsenebuli organo ar
iyo gansazRvruli konvenciis Semqmnelebis mier. saqmeSi Selmouni v. France15 sasa-
marTlom gaiTvaliswina da gamoiyena konvenciis sicocxlisunarianobis prin-
cipi da adamianis uflebebis sul ufro da ufro mzardi standartebidan ga-
momdinare CaTvala, rom ganmcxadeblis mier safrangeTis policiaSi gancdili
mopyroba da policielebis mier ganxorcielebuli qmedebebi unda CaTvlil-
iyo wamebad da ara araadamianur da damamcirebel mopyrobad.16

Sefasebis zRvari (Margin of Appriciation)

@saxelmwifoSi momxdar konkretul faqtebTan xangrZlivi da pirdapiri
Sexebidan gamomdinare, saxelmwifo organoebi principSi imyofebian ukeTes

13 ix. adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze Akdivar v. Turkey (1997)
23 EHRR 143, punqti 65.
14 (1999) 28 EHRR 361.
15 (2000) 29 EHHR 403, punqti 103.
16 aRniSnul sakiTxTan dakavSirebiT ix. saqme Ireland v. the United Kingdom, sadac sasamarTlom
adamianis uflebaTa komisiisagan gansxvavebiT ganacxada, rom saqmeSi arsebuli garemoebebi
da ganxorcielebuli mopyroba warmoadgenda araadamianur da damamcirebel mopyrobas da
ara wamebas. Tumca, sul raRac 15-20 wlis Semdgom sasamarTlom iseT saqmeebSi, romlebSic
adgili hqonda imave saxis an SedarebiT naklebi sisastikis qmedebebs, es ukanasknelni
daakvalificira, rogorc wameba. xsenebuli sasamarTlom isev da isev axsna adamianis uflebaTa
dacvis mzardi standartebiT da dRevandel epoqaSi saerTaSoriso sazogadoebis mier
arasaTanado mopyrobis kidev ufro mkacri dagmobiT.
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poziciaSi, vidre saerTaSoriso mosamarTleebi, raTa ukeT Seafason gadaude-
beli sazogadoebrivi aucileblobis sinamdvile ... da SezRudvis gamoyenebis
Tavisufleba... [konvenciis calkeuli] muxlebi aniWeben saxelmwifoebs
garkveuli moqmedebis Tavisuflebas, romelsac ewodeba Sefasebis zRvari.~17

Sefasebis zRvari konvenciis is principia, romelic yvelaze met polemi-
kasa da davas iwvevs konvenciis mkvlevarebs Soris. rozalin higinsi mas moixs-
eniebs ,,kamaTis gamomwvev, sicocxlisunarian normatiul koncefciad,” ento-
ni lesteri mas uwodebs ,,gvelTevzasaviT mouxelTebels” xolo van dirki _
“gadamdeb daavadebas”. aRniSnuli termini da, Sesabamisad, principi evropis
sasamarTlom pirvelad warmoadgina saberZneTisa da gaerTianebuli samefos
saqmeSi.

is faqti, rom saxelmwifo organoebs Sefasebis zRvris saxiT gaaCniaT
garkveuli Tavisufleba, ar gamoricxavs strasburgis organoebis mier
SezRudvis samarTlianobis gadamowmebas. e.i. saxelmwifosaTvis miniWebuli
Tavisufleba usazRvro araa da igi unda eqvemdebarebodes konvenciis mier
dadgenil sazRvrebs. evropis sasamarTlo detalurad ganixilavs, Tu:

“ramdenad aucilebeli iyo SezRudva demokratiul sazogadoebaSi da
iyo Tu ara aRniSnuli SezRudva misaRwevi kanonieri miznis proporci-
uli.”

evropis sasamarTlom mis mier miRebul mraval gadawyvetilebaSi xazi gaus-
va im faqts, rom igi ar warmoadgens me-4 instanciis sasamarTlos. adamianis
uflebaTa dacvaSi evropis sasamarTlos roli aris damxmare Sida organoebi-
sadmi. sasamarTlo mis xelT arsebuli yvela mtkicebulebisa da faqtorebis
gaTvaliswinebiT Sefasebas ukeTebs saxelmwifos Sida organoebis mier gamot-
anil gadawyvetilebas.

saxelmwifosaTvis konvenciiT miniWebuli Sefasebis Tavisufleba
yovelTvis erTi da igive araa. aq gadamwyvet faqtors TamaSobs:

a) SesazRudi uflebis xasiaTi

Barthold-is saqmeSi18 germaniis winaaRmdeg sasamarTlom gansazRvra rom:

@..sityvis Tavisuflebis SezRudva me-10 muxlis me-2 nawilSi mocemuli
miznis misaRwevad mometebuli damajereblobiT unda iqnas Camoyali-
bebuli.~

erTi da igive muxlis SezRudvebTan dakavSirebiTac ki evropis sasamarT-
lom SeiZleba dauTmos gamokvlevis sxvadasxva simkacre da dro da saxelmwi-
fos komerciul sakiTxebze sityvis Tavisuflebis SezRudvisas mianiWos Se-
fasebis SedarebiT farTo Tavisufleba, vidre im sakiTxebze, romlebic
zogadad exeba sazogadoebis keTildReobas (magaliTad, politikuri an sazoga-
do debatebi, romelic exeba sazogadoebas).

b) evropuli konsesusis arseboba, rac gulisxmobs evropul saxelmwifoe-
bs Soris saerTo sakanonmdeblo safuZvlebisa da praqtikis arsebobas. aseT
SemTxvevaSi saxelmwifos mier ganxorcielebul SezRudvas eniWeba ufro vi-
wro Sefasebis Tavisufleba da, Sesabamisad, izrdeba evropuli sasamarTlos

17 ix. Handyside v. the United Kingdom 1976 wlis 7  dekembris gadawyvetileba.
18 ix. Barthold v. Germany 1985 wlis 25 martis gadawyvetileba.
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mier SezRudvis konvenciasTan Sesabamisobis gamokvlevis simkacrec. magali-
Tad, razmussenis saqmeSi sasamarTlom im faqtis safuZvelze, rom ar arsebob-
da saerTo sakanonmdeblo baza, konvenciis moTxovnebis Sesabamisad cno me-8
muxlis SezRudvisas daniis saxelmwifos Sefasebis zRvari da aRniSna:

“xelSemkvreli saxelmwifoebi sargebloben garkveuli “Sefasebis
zRvriT...” Sefasebis zRvari sxvadasxva faqtoris Sesabamisad sxvadasx-
vaa... erT-erT aseT faqtorad SesaZloa mogvevlinos xelSemkvrel mxa-
reebsa da kanons Soris saerTo safuZvlebis arseboba.”

analogiuri gadawyvetileba miiRo evropis sasamarTlom saqmeSi Olson v.
Sweden.19

g) kanonieri miznis xasiaTi, romlis miRwevasac cdilobs saxelmwifo.
calkeul saqmeebze (maT Soris lenderis saqme) gamotanil gadawyvetilebebSi
evropis sasamarTlom saxelmwifoebs daudgina Sefasebis SedarebiT farTo
zRvari da moqmedebis Tavisufleba iseTi kanonieri miznis misaRwevad, rogor-
icaa erovnuli uSiSroeba. kidev ufro didia aseTi miznis misaRwevad Sefaseb-
is zRvari sagangebo an saomari mdgomareobis dros. SedarebiT mcirea Sefase-
bis sazRvrebi janmrTelobis an zneobis dacvis kanonieri miznis misaRwevad.
magaliTad, evropis sasamarTlom dudgeonis saqmeSi Crdilo irlandiis
winaaRmdeg, romelic exeboda zrdasrul, srulwlovan axalgazrdebs Soris
homoseqsualuri kavSiris sisxlis samarTlis wesiT dasjas, daadgina me –8
muxlis darRveva da aRniSna, rom:

“warmoadgens piradi cxovrebis yvelaze intimur mxares... Sesabamisad,
uflebis SezRudvisaTvis unda arsebobdes gansakuTrebiT mniSvnelovani
safuZveli.”

magram sasamarTlom aRniSnul saqmeSive konvenciis moTxovnebTan Sesabam-
isad cno Crdilo irlandiaSi 21 wlamde axalgazrdasTan homoseqsualuri kav-
Siris sisxlis samarTlis wesiT dasja, mocemul sazogadoebaSi zneobis dacvis
interesebidan gamomdinare.

kanonis uzenaesobis principi

kanonis uzenaesobis principze konvenciaSi miTiTebulia preambulaSive.
xsenebuli principi erT-erT umniSvnelovanes winapirobad iqna miCneuli kon-
venciis sistemis SeqmnisaTvis, rac aRiniSna kidevac evropis sabWos wesdebaSi20.

kanonis uzenaesobis principis dacvas konvenciiT gansazRvruli TiTqmis
yoveli arsebiTi (substanciuri) muxli gulisxmobs. muxlebi 8-11 erTmniS-
vnelovnad moiTxovs, rom uflebaSi ganxorcielebuli Careva SesabamisobaSi
iyos kanonmdeblobasTan, anu nebismieri saxis Carevaze uflebamosilebas unda
iZleodes Sesabamisi kanonis konkretuli debulebebi. konvenciis me-5 muxli
moiTxovs, rom Tavisuflebis aRkveTis nebismieri RonisZieba iyos kanonieri
da SesabamisobaSi iyos kanoniT dadgenil procedurebTan, anu xsenebuli moTx-
ovna miuTiTebs, rogorc procedurul, aseve substanciur kanonierebaze.
aRniSnuli principi aseve umniSvnelovanesia konvenciis me-7 muxliT garan-

19 ix. 1988 wlis 24 martis gadawyvetileba.
20 ix. adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze Golder v. the United
Kingdom.
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tirebuli uflebis jerovnad ganxorcielebisaTvis, anu Sesabamisi qveynis sisx-
lis samarTlebrivi kanonmdebloba naTlad da zedmiwevniT zustad unda gan-
sazRvravdes, Tu ra qmedeba iTvleba danaSaulad da ra saxis sasjeli SeiZleba
Seefardos konkretuli qmedebis ganmaxorcielebel pirs.

konvenciiT garantirebul uflebasa Tu TavisuflebaSi Carevis nebismieri
samarTlebrivi safuZveli (maT Soris, parlamentis mier miRebuli kanoni,
kanonqvemdebare aqtebi, CveulebiTi samarTali da evro gaerTianebis samarTa-
li) unda iyos adekvaturi, jerovani naTeli terminebiT Camoyalibebuli ise,
rom konkretulma pirma SeZlos Tavisi qmedebebis regulireba: pirs unda SeeZ-
los (aucileblobis SemTxvevaSi ki saTanado samarTlebrivi konsultaciebis
meSveobiT), ganWvritos arsebuli garemoebebis pirobebSi gonivrul fargleb-
Si, Tu ra Sedegebi SeiZleba gamoiwvios konkretulma qmedebam.21

konvenciis me-14 damatebiTi oqmi da adamianis uflebaTa evropuli sasa-
marTlos samomavlo reforma

1950 wels adamianis uflebaTa da ZiriTad TavisuflebaTa evropuli kon-
venciis miRebis Semdgom masSi damatebebi da cvlilebebi Setanil iqna ramden-
imejer. cvlilebebisa da damatebebis ganxorcielebis mizniT Seqmnil iqna cv-
lilebebis Semtani da damatebiTi oqmebi. gansakuTrebiT aRsaniSnavia konvenci-
is me-11 damatebiTi oqmi, romelmac radikaluri cvlilebebi Seitana konvenciis
makontrolebeli meqanizmis struqturasa da moqmedebis reglamentSi. aRniS-
nuli oqmi miRebul iqna 1994 wels da ZalaSi Sevida 1998 wlis 1 noembers. ma-
gram sul raRac 10 wlis Semdgom, rodesac evropis saxelmwifoTa TiTqmis ume-
tesoba miuerTda konvencias, warmoiSva konvenciis meqanizmSi cvlilebebis
Setanis mwvave aucilebloba. kerZod, saWiro Seiqna adamianis uflebaTa evro-
puli sasamarTlos grZelvadiani efeqturobis garantirebis uzrunvelyofa,
raTa am ukanasknels xangrZlivi drois ganmavlobaSi Seesrulebina Tavisi um-
niSvnelovanesi roli evropaSi.

konvenciis uzrunvelyofis meqanizmSi radikaluri cvlilebebis Setanis
aucileblobas mowmobda is statistikuri monacemebi, romlebic exeboda ad-
amianis uflebaTa evropul sasamarTloSi Setanil ganacxadTa odenobas. sasa-
marTlos efeqturobis TvalsazrisiT dRes arsebuli mdgomareoba kidev ufro
savalaloa, vidre reformamdel evropul sasamarTloSi.

evropuli sasamarTlos mier miRebuli gadawyvetilebebis raodenoba
yovelwliurad izrdeba: 1994 wels miRebul iqna 50 gadawyvetileba, 1996 wels
_ 72, 1998 wels _ 105, 1999 wels _ 177, 2000 wels _ 675, 2001 wels _ 933, 2002 wels
ki sasamarTlom gamoitana 886 gadawyvetileba.22

rekordulia yovelwliurad evropis sasamarTloSi Sesul ganacxadTa
cifri. 1995 wels sasamarTloSi Sevida 11236 ganacxadi, 1996 wels _ 12704, 1997
wels _ 14166, 1998 wels _ 18164, 1999 wels _ 22617, 2000 wels _ 30069, 2001 wels
33052, 2002 wels ki _ 30829.23

21 ix. adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze Sunday Times v. the
United kingdom (#1) 2 EHRR 245, punqti 49.
22 Survay of Activities, European Court of Human Rights, 1994, 1996, 1998, 1999, 2000, 2001, 2002.
23 Survay of Activities, European Court of Human Rights, Evolution of Cases, 2002.
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gansakuTrebiT didia ganacxadTa raodenoba didi saxelmwifoebidan, rac
ganpirobebulia iq mcxovrebi mosaxleobis raodenobiT. 2002 wels didi brit-
aneTidan evropis sasamarTloSi Sevida 1468 ganacxadi (daregistrirda 985),
rumineTidan _ 1927 ganacxadi (aqedan daregistrirda 1865), italiidan _ 130
(daregistrirda 1303), germaniidan _ 1668 (daregistrirda 1018), TurqeTidan _
3036 (daregistrirda 2871), poloneTidan _ 4173 (daregistrirda 4055),
ruseTidan _ 4006 (daregistrirda 4004), safrangeTidan _ 2789 (daregistrir-
da 1610), ukrainidan ki evropis sasamarTlos mimarTa 2549 ganmcxadebelma
(aqedan daregistrirda 2516 ganacxadi).24

Sesabamisad, gaizarda yovelwliurad arsebiT ganxilvaze dauSveblad
gamocxadebuli ganacxadebisa da gansaxilvel saqmeTa siidan amoRebul ganacx-
adTa ricxvic. 1999 wels dauSveblad gamocxadda an amoRebul iqna gansaxilv-
el saqmeTa siidan 3520 ganacxadi, 2000 wels _ 6776 ganacxadi, 2001 wels _ 8989,
2002 wels ki - 17916.25

rogorc statistika gviCvenebs, gansakuTrebiT savalaloa mdgomareoba
daSvebadobis wina stadiaze.

sasamarTlos axalma reglamentma arsebiTad Secvala daSvebadobis wina
etapze ganacxadis registraciis procedura. 1998 wlamde registratura xe-
lmZRvanelobda standartuli weriliT (standard letter). Tu registraturaSi Se-
suli Sevsebuli ganacxadis forma am standartuli werilis mixedviT ar iqne-
boda Sevsebuli da ganacxadi prima facie, sadaos ar xdida konvenciis darRvevis
faqts, registratura ar axdenda mis registracias.

statistika gviCvenebs, rom Setanil “SetyobinebaTa” (communications) sakmaod
mcire nawili registrirdeboda.26

dRes arsebuli sistemiT, individidan werilis miRebis Semdeg sasamarTlo
xsnis pirobiT fails da saqmes eniWeba Sesabamisi nomeri. sasamarTlos regis-
traturidan iuristi TviT ganmcxadebels an mis advokats (Tu hyavs) ugzavnis
ganacxadisa da mindobilobis formas, romlebic dawesebul vadebSi unda Seiv-
sos da dabrundes registraturaSi. formaSi detalurad unda iyos asaxuli
informacia ganmcxadeblis da saqmis Sesaxeb. aqve unda iyos miTiTebuli moTx-
ovna samarTliani dakmayofilebis Sesaxeb, Tu ganmcxadebeli iyenebs konvenciis
41-e muxliT miniWebul uflebas.27

ganacxadi registraciaSi tardeba Sevsebuli ganacxadis miRebisTanave. reg-
istraciis dagvianeba SeiZleba gamoiwvios saWiro dokumentebiT sasamarTlos
uzrunvelsayofad dadgenili drois gadawevam.

ganacxadTa raodenoba imdenad didia, rom sasamarTlos registratura Tavs
ver arTmevs yvela ganacxadis mimarT mosamzadebeli samuSaos droulad
Catarebas da mis gadacemas komitetisaTvis28. es ki seriozulad aferxebs sasa-
marTlos muSaobas.

24 Survay of Activities, European Court of Human Rights, Evolution of Cases, 2002.
25 Survay of Activities, European Court of Human Rights, Evolution of Cases, 2002.
26 1996 wels komisiis registraturam miiRo 12143 “Setyobineba”, romelTaganac mxolod 4758
daregistrirda; European Commission, Survey of Activities and Statistics, 1996 in   P. van Dijk, GJH. van Hoof,
“Theory and Practice of the European Convention on Human Rights”, Kluver law International.
27 sasamarTlos reglamentis 47(1) muxli.
28 k. korkelia, krizisis safrTxe adamianis uflebaTa evropul sasamarTloSi: saerTaSoriso
da erovnul doneze gasatarebeli RonisZiebebi arsebuli mdgomareobis dasaZlevad.
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meore da aranakleb seriozul problemas dRes sasamarTlosaTvis warmoad-
gens “ganmeorebadi” (e.w. „klonirebuli”) saqmeebi. 2002 wels miRebuli gadaw-
yvetilebebis 70% exeboda sul 4 tipis saqmeebs.29 655 gadawyvetileba iqna miRe-
buli 2002 wels saqmeebze, romelTa identuri saqmeebi evropis sasamarTlos
ukve ganxiluli aqvs.30

sasamarTloSi wardgenil ganacxadTa raodenobisaTvis Tavis gasarTmevad
evropulma sasamarTlom mniSvnelovani RonisZiebebi gaatara, romlebic miznad
isaxavda sasamarTlos saqmianobis produqtiulobis zrdas. saqmeTa ganxilvis
administraciuli da organizaciuli sistemis daxvewis Sedegad, sasamarTlos
saqmianobis produqtiuloba wina wlebTan SedarebiT sagrZnoblad gaizarda.
miuxedavad produqtiulobis aseTi zrdisa, naTelia, rom sasamarTlo mainc
ver arTmevs Tavs miRebul ganacxadTa mzardi raodenobiT gamowveul datvirT-
vas, radgan Semosul ganacxadTa raodenoba bevrad maRali proporciulobiT
izrdeba sasamarTlos produqtiulobis zrdis proporciulobasTan Sedare-
biT.31 TandaTan mwifdeboda evropuli sasamarTlos xelaxali reformis sak-
iTxi. adamianis uflebaTa evropuli sasamarTlos Tavmjdomarem l. vildhab-
erma evropis konvenciis 50 wlisTavisadmi miZRvnil adamianis uflebaTa ro-
mis konferenciaze ganacxada:

“ukanaskneli Svidi wlis ganmavlobaSi ganacxadTa raodenoba 500%-iT
gaizarda. martivad rom vTqvaT, Tu Semosul saqmeTa raodenoba aSkar-
ad aRemateba gadawyvetil saqmeTa raodenobas, davalianeba gaagr-
Zelebs zrdas da miaRwevs wertils, rodesac sistema moiSleba. aseve,
martivad rom vTqvaT, problemis gadawyveta mdgomareobs an saqmeTa
ganxilvis procesis daCqarebaSi an Semosul saqmeTa raodenobis Semcir-
ebaSi, an oriveSi.”32

daiwyo evropuli sasamarTlos sistemaSi gasatarebel cvlilebebze
saubari. ministrTa konferenciaze evropis sasamarTlos efeqturobis Senar-
Cunebis sakiTxi seriozuli msjelobis sagani gaxda. Seiqmna ori jgufi, rom-
lebsac daevalaT sasamarTlos sistemaSi arsebuli xarvezebis Seswavla da
konvenciis sazedamxedvelo sistemaSi axali reformebis Sesaxeb winadadebeb-
is SemuSaveba.

evropis sabWos ministrTa komitetis mier 2001 wlis 7 Tebervals daarse-
bulma “adamianis uflebaTa evropul sasamarTloSi arsebuli mdgomareobis
Semfasebelma jgufma” (Evaluation Group on the European Court of Human Rights) da ad-
amianis uflebaTa mudmivmoqmedi komitetis mier Seqmnilma (Steering Committee
for Human Rights) adamianis uflebaTa dacvis meqanizmis ganmtkicebis winadade-
baTa SemmuSavebelma jgufma (Reflection Group on the Reinforcement of the Human Rights
Protection Mechanism)33 ukve daasrula muSaoba da SeimuSava rekomendaciebi evro-

29 Survay of Activities, European Court of Human Rights, Evolution of Cases, 2002.
30 Survay of Activities, European Court of Human Rights, Evolution of Cases, 2002.
31 k. korkelia, krizisis safrTxe adamianis uflebaTa evropul sasamarTloSi: saerTaSoriso
da erovnul doneze gasatarebeli RonisZiebebi arsebuli mdgomareobis dasaZlevad.
32 Spotlights on Second Restructuring of  European Court of Human Rights, Press-Release issued by the Registrar of the
Court, No. 418, 8 July 2000; ix.  k. korkelia, krizisis safrTxe adamianis uflebaTa evropul
sasamarTloSi: saerTaSoriso da erovnul doneze gasatarebeli RonisZiebebi arsebuli
mdgomareobis dasaZlevad, gv. 27.
33 Report on Structures, Procedures and Means of the European Court of Human Rights, The Committee on Legal Affairs
and Human Rights of the Parliamentary Assembly, Doc. 9200, 17 September, 2001, ix. internet gverdze
www.stars.coe.int.
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pis sasamarTlos efeqturobis SesanarCuneblad. 2003 wlis 17-20 marts am ori
jgufis saerTo Sexvedris Sedegad adamianis uflebaTa mudmivmoqmedi komi-
tetis mier SemuSavda evropis konvenciasa da sasamarTlos sistemaSi Sesatan
cvlilebaTa Sesaxeb winadadebebis kompilaciuri varianti.34

magaliTad, 2003 wels sasamarTlos winaSe warmodgenil iqna daaxloebiT
39 000 ganacxadi da wlis bolos ukve daaxloebiT 65 000 ganacxadi iyo ganxil-
vis procesSi sasamarTlos winaSe. xsenebuli suraTis ori ZiriTadi mizezi ar-
sebobs: 1) sasamarTloSi Sesul ganacxadTa absoluturi umravlesoba, daax-
loebiT 90%, ar xdeba sasamarTlos mier arsebiTi ganxilvis sagani, radganac
sasamarTlos mier isini cxaddeba arsebiT ganxilvaze dauSveblad; 2) iseTi in-
dividualuri ganacxadebis warmoeba, romlebic momdinareoben imave
analogiuri mizezebidan, romelTa arsebobac da konvenciasTan Seusabamobac
sasamarTlom ukve daafiqsira konkretuli ganacxadis ganxilvisas gamotanil
gadawyvetilebaSi. (saqmeebi, romelTa Setana sasamarTloSic ganapiroba e.w.
winmswrebma gadawyvetilebam pilot judgment). zogierTi monacemebi naTlad
gvaCvenebs zemoxsenebuls. magaliTad, 17 270 ganacxadi arsebiT ganxilvaze dauS-
veblad iqna gamocxadebuli an amoRebul iqna gansaxilvel saqmeTa siidan sasa-
marTlos mier, 753 ganacxadi daSvebul iqna arsebiT ganxilvaze. 2003 wels sasa-
marTlom gamoitana 703 ganaCeni, romelTa 60% ganmeorebad saqmeebs exeboda.

saqmiswarmoebis aseTi zrda uaryofiT zegavlenas axdens, rogorc sasa-
marTlos registraturaze, aseve TviT mosamarTleebzec da iwvevs saqmeebis
swraf dagrovebas ara marto moqmedi 3 mosamarTlisagan Semdgari komiteteb-
is winaSe, aramed palatebis winaSec. yovelive zemoxsenebulis safuZvelze
naTeli gaxda, rom saWiroa konvenciis uzrunvelyofis organos, adamianis
uflebaTa evropuli sasamarTlos reforma. swored aRniSnuli reformis ganx-
orcielebis mizniT iqna Seqmnili konvenciis me-14 damatebiTi oqmi, romelic
xelmosawerad gaixsna 2004 wlis 13 maiss.35 xsenebuli oqmis momzadebis procesSi
erT-erT umniSvnelovanes amocanas warmoadgenda, rom reformas zegavlena ar
moexdina im gansakuTrebul aspeqtebze, romlebic warmoadgens konvenciis un-
ikalur Taviseburebebs. aRniSnul Taviseburebebs miekuTvneba evropuli
zedamxedvelobis samarTlebrivi xasiaTi da principi, romlis Tanaxmadac neb-
ismier pirs, romelic amtkicebs, rom igi warmoadgens konvenciiT garantire-
buli uflebebisa Tu Tavisuflebebis darRvevis msxverpls, SeuZlia ganacxa-
di warmarTos evropis sasamarTloSi (individualuri ganacxadis ufleba).

marTlac, konvenciis sazedamxedvelo meqanizmi unikaluria: mxareebi gamox-
ataven Tanxmobas, rom sakuTari davebi dauqvemdebaron saerTaSoriso marTlm-
sajulebis zedamxedvelobas. xsenebuli kontroli xorcieldeba sasamarTlos
mier, romelsac gamoaqvs ganaCenebi sasamarTloSi Setanil individualur da
saxelmwifoTaSoris ganacxadebTan mimarTebiT. sasamarTlos mier gamotani-
li ganaCenebi samarTlebrivad savaldebuloa mopasuxe mxareebisaTvis da maT
aRsrulebaze zedamxedvelobas awarmoebs evropis sabWos ministrTa komiteti.

konvenciis makontrolebeli sistemis xangrZlivi efeqturobis uzrunve-
lyofisaTvis saWiro RonisZiebebi mxolod me-14 oqmiT ar aris SemozRuduli.

34 Steering Commiittee for Human Rights (CDDH), Draft final Report containing proposals of the CDDH, Strasbourg,
21 March, 2003; CDDH(2003)006.
35 2004 wlis 5 oqtombrisaTvis me-14 oqms xeli moawera 22-ma saxelmwifom (maT Soris saqarTvelom),
xolo misi ratificireba moaxdina mxolod maltam (2004 wlis 5 oqtomberi).
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yvelaze mTavari mainc aris is faqtori, rom maqsimalurad uzrunvelyofil
iqnes konvenciiT garantirebuli uflebebisa da Tavisuflebebis savaraudo
darRvevis ganxilva da aRmofxvra erovnul doneze. mxolod urTierTdamok-
idebul RonisZiebebs, romlebic yvela mxridan iqneba problemis gadasaWrelad
mimarTuli, SeuZlia agvaridos evropuli sasamarTlos is giganturi saqmiswar-
moeba, romelic dResdReobiT arsebobs.

me-14 oqmis SemuSavebis pirvelad etapze sasamarTloSi gasatarebeli re-
formis ramdenime alternatiuli varianti ganixileboda.

1. RonisZiebebi, romlebic ar iyo dakavSirebuli evropis konvenciis
SecvlasTan

1.1. sasamarTlos registraturis uari ganacxadis registraciaze

evropis sabWos eqspertebma ganixiles winadadeba, romelic exeba registra-
turis funqciebis gazrdas. registraturas unda mieces ufleba, uari ganacx-
ados “uperspeqtivo” ganacxadebis registraciaze. am winadadebis danergva mx-
olod im SemTxvevaSi mogvcems dadebiT Sedegs da dazogavs sasamarTlos dros,
Tu registraturis uari iqneba saboloo da ganmcxadeblis daJinebuli moTx-
ovnis Sedegad ar moxdeba am uaris gadasinjva.36

registraturas am winadadebis sisruleSi moyvanis SemTxvevaSi metad sapa-
suxismgeblo funqcia daekisreboda. mas, erTi mxriv, unda emsjela ganacxadis
Sinaarsze, raTa garkveuliyo, aris Tu ara igi “uperspeqtivo”, meore mxriv, aq-
centi unda gaekeTebina ganacxadis formalur mxareze, aris Tu ara masSi mi-
TiTebuli yvela is moTxovna, rasac sasamarTlos reglamentis 47-e muxli
moiTxovs da akmayofilebda Tu ara konvenciis 35-e muxliT gaTvaliswinebul
moTxovnebs.

1.2. palatis mier e.w. “klonirebuli saqmeebis gadawyvetis wesis gamartiveba

palata, mas Semdeg, rac gadawyvets, rom saxezea saqme, romlis analogiu-
ric ukve ganxiluli aqvs, atyobinebs Sesabamis mTavrobas da ganmcxadebels
Tavis ganzraxvas, mokle proceduriT ganixilos saqme da, Sesabamisad, gam-
oitanos Sejamebuli gadawyvetileba. palata maqsimalurad mokle vadaSi ganix-
ilavs saqmes da gamoaqvs mokle gadawyvetileba, sadac miTiTebulia, rom am
saqmis faqtebi arsebiTad igivea, rac mis mier adre ganxiluli saqmis faqtebi
da argumentaciaSi mTlianad eyrdnoba Tavis wina gadawyvetilebas.37

eqspertebi msjelobis Sedegad mividnen im daskvnamde, rom saxelmwifos
unda mieces ufleba, SeewinaaRmdegos msgavsi proceduriT saqmis gadawyvetas.
arsebobs imis SesaZlebloba, rom ganmcxadeblis mier Secvlili iyos romelime
faqtobrivi garemoeba an sasamarTlos precedentuli samarTali am konkret-
ul sakiTxTan mimarTebiT sxvagvarad iyos ganviTarebuli, riTac icvleba im
wina gadawyvetilebaSi Cadebuli principi. Sesabamisad, sasamarTlos mier mxa-

36 Steering Committee for Human Rights (CDDH), Reflection Gtroup on the Reinforcement of the Human Rights Protection
Mechanism (CDDH-GDR), CDDH-GDR (2001)010, Appendices to the 3rd meeting report.
37 Steering Committee for Human Rights (CDDH), Reflection Gtroup on the Reinforcement of the Human Rights Protection
Mechanism (CDDH-GDR), CDDH-GDR (2001)010, Appendices to the 3rd meeting report.
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reebTan dakavSirebis Semdeg mTavrobas SeuZlia, protesti gamoTqvas msgavsi
proceduriT saqmis ganxilvaze.

1.3. komitetis wevrTa raodenobis or an erT mosamarTlemde Semcireba

sasamarTlos efeqturobis gazrdis mizniT gamoiTqva winadadeba komite-
tis wevrTa erT an or mosamarTlemde Semcirebis Sesaxeb, rac gazrdis komitet-
Ta raodenobas. Tu mxolod erTi mosamarTle imuSavebs saqmis daSvebadobis
gadawyvetilebaze, danarCen ors sxva amocana eqneba Sesasrulebeli, es ki gazr-
dis sasamarTlos produqtiulobas.38

am winadadebas hqonda Tavisi uaryofiTi mxare. sasamarTloSi saqmis Ziri-
Tadi nawili sruldeba registraturaSi, Sesabamisad, komitetis wevrTa raode-
nobis Semcireba am problemas ver gadaWris. ufro metic, komiteti iRebs gada-
wyvetilebas saqmis arsebiT ganxilvaze dauSveblad gamocxadebis Sesaxeb. am
pasuxismgeblobis erTi mosamarTlisaTvis dakisreba sasamarTlos efeqtur-
obaze– negatiurad imoqmedebs, amitom umjobesia, SenarCunebul iyos daSve-
badobaze jgufuri gadawyvetilebis miRebis principi.

1.4. ganacxadis daSvebadobasTan dakavSirebuli gadawyvetilebis mizez-
Ta minimumamde Semcireba

drois mogebis TvalsazrisiT, minimumamde unda Semcirdes im mizezTa
raodenoba, romelTa gamoc ganacxadi dauSveblad iqna gamocxadebuli. dauS-
veblobis gadawyvetilebebi mniSvnelovnad gansxvavdeba erTmaneTisagan. Sei-
Zleba zogi gadawyvetilebis mizezTa miTiTeba metad mniSvnelovani iyos kon-
venciis interpretaciis TvalsazrisiT. amitom, eqspertTa azriT, mizezTa
gacxadeba damokidebuli unda iyos dauSveblobis gadawyvetilebis tipze.
Tumca, yvela SemTxvevaSi unda mieTiTos 35-e muxlis Sesabamis debulebaze da,
saWiroebis SemTxvevaSi, precedentul samarTalze.

1.5. morigebis waxaliseba

mxareebs Soris morigebis waxalisebis ideas mxari dauWira rogorc adami-
anis uflebaTa evropul sasamarTloSi arsebuli mdgomareobis Semfasebelma,
ise adamianis uflebaTa dacvis meqanizmis ganmtkicebis winadadebaTa SemmuSave-
belma jgufma. arsebuli sistemiT, konvenciis 38-e muxlis 1-li punqtis Sesa-
bamisad, sasamarTlo mxareebs saqmis morigebiT gadasawyvetad sakuTar samsax-
urs sTavazobs daSvebadobis sakiTxis gadawyvetis Semdeg. eqspertebi Tvlian,
rom mxareebs morigebis SesaZlebloba unda mieceT daSvebadobis sakiTxis ganx-
ilvamdec, gansakuTrebiT e.w. „klonirebuli” saqmeebis SemTxvevaSi. misasalme-
belia Semfasebeli jgufis Sexeduleba, rom saqmeTa am gziT mogvarebas xels
Seuwyobs evropis sabWos ministrTa komitetis mier morigebis procedurasT-
an dakavSirebuli rezoluciis an rekomendaciis miReba.39

38 Steering Committee for Human Rights (CDDH), Reflection Gtroup on the Reinforcement of the Human Rights Protection
Mechanism (CDDH-GDR), CDDH-GDR (2001)010, Appendices to the 3rd meeting report.
39 Report of the Evaluation Group to the Committee of Ministers on the European Court of Human Rights (27 September
2001), Strasbourg, 2001, para. 62, p. 11; Appendix III (Activity Report, Reflection Gtroup on the Reinforcement of the
Human Rights Protection Mechanism) to the Report of the Evaluation Group to the Committee of Ministers on the
European Court of Human Rights (27 September 2001), Strasbourg, 2001, para. 9, p. 83.
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1.6. ganmcxadeblis savaldebulo warmodgena advokatis mier

individualur ganacxadTa Semcirebis mizniT gamoiTqva azri, rom ganmcxa-
debeli ganacxadis Setanidan yvela stadiaze savaldebulod unda iyos war-
modgenili advokatis mier. dRes arsebuli wesis Tanaxmad, advokatis mier gan-
mcxadeblis warmodgena savaldebuloa mxolod ganacxadis DdaSvebulad
gamocxadebis Semdgom, garda im SemTxvevisa, roca tardeba sasamarTlo mosme-
na ganacxadis daSvebadobasTan dakavSirebiT.40

am winadadebis arsi isaa, rom sasamarTloSi ufro kargad momzadebuli ga-
nacxadi Seva da daCqardeba ganxilvis procedura. Tumca, „Semfasebelma jguf-
ma” ar gaiziara es azri im motiviT, rom finansuri usaxsrobis gamo SeiZleba
bevrma ganmcxadebelma veRar mimarTos evropis sasamarTlos, rac negatiurad
imoqmedebs sasamarTlos saxelze.41

1.7. sasamarTlos registraturis gaZliereba

sasamarTlos muSaobis tempis Seferxebis ZiriTadi mizezi aris regis-
tratura. amitom SemuSavebuli iqna winadadeba registraturis gaZlierebis
Sesaxeb. sasamarTlos registraturis personalis Sevseba periodulad unda
moxdes sxvadasxva saxelmwifos Sida sistemaSi muSaobis seriozuli
gamocdilebis mqone iuristebiT, unda gaizardos mosamarTleebisaTvis saZie-
bo-sakvlevi saSualebebi (aq SeiZleba vigulisxmoT adamianuri resursebic),
raTa maT ukeT SeZlon TavianTi funqciebis ganxorcieleba da moxdes regis-
traturis Sinakontrolis meqanizmis gamkacreba.

sasamarTlos sxvadasxva qveynis iuristebiT periodulad Sevseba im dadeb-
iT Sedegsac moitans (garda imisa, rom registraturis muSaobas daaCqarebs),
rom maTi samSobloSi dabrunebis Semdeg isini moaxdenen konvenciis debule-
bebis implementacia-popularizacias. Sedegad, adgili eqneba konvenciis nak-
lebi sixSiriT darRvevas da ufro daxvewili ganacxadebis Setanas evropis sasa-
marTloSi.

1.8. sasamarTlos registraturis iuristTa mier gadawyvetilebis miRe-
ba ganacxadTa daSvebadobaze

daisva sakiTxi, rom komiteti dakompleqtdes registraturis wamyvani
iuristebis mier, romlebic erTxmad miiReben gadawyvetilebas ganacxadis daS-
vebadobis Taobaze. eqspertTa azriT, msgavsi winadadebis danergva dazogavs
mosamarTleTa dros da sagrZnoblad gazrdis sasamarTlos efeqturobas.

amave sakiTxze gamoiTqva Sexeduleba, rom gadawyvetilebis miReba ko-
mitetebSi moxdes erTi mosamarTlisa da registraturis ori iuristis („Sem-
faseblis”) mier. es iuristebi moamzadeben saqmis failebs, erT-erTi Seas-
rulebs momxseneblis funqcias da daizogeba kidev erTi mosamarTlis, momx-
senebeli mosamarTlis dro. mniSvnelovania is faqti, rom komitetSi gadaw-
yvetilebis miReba saqmis arsebiT ganxilvaze dauSveblad gamocxadebis Taoba-

40 sasamarTlos reglamentis 36-e muxli.
41 Report of the Evaluation Group to the Committee of Ministers on the European Court of Human Rights (27 September
2001), Strasbourg, 2001, para. 55, p. 41.
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ze miiReba konsensusis wesiT. Sesabamisad, marTlmsajulebis ganxorcielebis
dros misamarTle umciresobaSi ar aRmoCndeba. am winadadebis danergva
arsebiT gavlenas moaxdens sasamarTlos produqtiulobis gazrdaze.

1.9. regionaluri sasamarTloebis Seqmna

eqspertebma imsjeles evropis sxvadasxva regionebSi adamianis uflebaTa
regionaluri sasamarTloebis Seqmnis sakiTxis irgvliv. es iqneba e.w. „pirveli
instanciis sasamarTlo”, romlis gadawyvetilebis gasaCivrebac moxdeba evro-
pis sasamarTloSi.

es idea dawunebul iqna ori mizezis gamo. pirvel rigSi, msgavsi sasamarT-
loebis Seqmna finansur problemebs ukavSirdeba, meore mxriv ki, amas mohyveba
konvenciis sxvadasxva kuTxiT interpretacia, Camoyalibdeba gansxvavebuli
Sinaarsis precedentuli samarTali, rac sasamarTlos efeqturobas ukve sxva
kuTxiT gaxdis saeWvos.

2. RonisZiebebi, romlebic ukavSirdeba evropis konvenciaSi cvlilebe-
bis Setanas

2.1. komitetis mier e.w. „klonirebuli” saqmeebis arsebiTad gadawyveta

arsebobs iniciativa, rom konvenciis 28-e muxlSi, romelic exeba komite-
tis mier ganacxadis daSvebadobis Taobaze gadawyvetilebis miRebas, Sevides
cvlileba. am cvlilebis Tanaxmad, komitets ufleba aqvs, dauSvas da amave dros
arsebiTad ganixilos ganacxadi, Tu am saqmeSi ganxiluli sakiTxi (dakavSire-
buli konvenciisa da misi damatebiTi oqmebis interpretaciasa da gamoy-
enebasTan) sasamarTlos mier ukve ganxilul iqna sxva saqmeSi da, Sesabamisad,
am sakiTxze arsebobs sasamarTlos gadawyvetileba. Tu Sesabamisi saxelmwi-
fodan arCeuli mosamarTle am komitetis wevri ar aris,42 komitets saqmis ganx-
ilvisas nebismier dros SeuZlia moiwvios es mosamarTle, rogorc komitetis
erT-erTi wevri, gansakuTrebiT maSin, roca mopasuxe saxelmwifo komitetis
mier msgavsi formiT saqmis gadawyvetas ewinaaRmdegeba.43

am winadadebis danergvas ramdenime dadebiTi mxare aqvs:

a) Svidi mosamarTlis nacvlad saqmes ganixilavs sami mosamarTle;

b) sasamarTloSi dRes arsebuli mosamarTleTa raodenobidan gamomdinare,
msgavs “klonirebul” saqmeebs ganixilavs 14-15 komiteti, rac mniSvnelovnad
gazrdis sasamarTlos SesaZleblobebs;

g) es iqneba gamartivebuli procedura, rac drois TvalsazrisiT momgebi-
ani iqneba sasamarTlosaTvis. mopasuxe saxelmwifo SeZlebs protestis gamoTq-
mas, magram ar eqneba saqmis msgavsi proceduriT ganxilvaze vetos dadebis
ufleba. aRsaniSnavia is faqti, rom komitetSi moxdeba yvela sakiTxis ganxil-

42 mosamarTle, romelic arCeulia Sesabamisi monawile saxelmwifodan, monawileobs palatisa
da didi palatis sxdomebSi, rogorc ex officio wevri; ix. adamianis uflebaTa da ZiriTad
TavisuflebaTa evropis konvencia, muxli 27.
43 Steering Commiittee for Human Rights (CDDH), Draft final Report containing proposals of the CDDH, Strasbourg,
21 March, 2003; CDDH(2003)006.
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va (saqmis daSvebadoba, arsebiTi ganxilva, samarTliani dakmayofileba, mog-
vareba). es gadawyvetilebebi miiReba komitetis wevrTa erTsulovani gadaw-
yvetilebiT. winaaRmdeg SemTxvevaSi saqme gadaecema palatas;

d) is faqti, rom mopasuxe saxelmwifodan arCeuli mosamarTlis ganxilvaSi
monawileoba savaldebulo ar aris, moqnilobas sZens konvenciis sistemas;

e) komitetis gadawyvetileba saboloo iqneba. maSin, roca saqmeSi ganxilu-
li sakiTxi (dakavSirebuli konvenciisa da misi damatebiTi oqmebis interpre-
taciasa da gamoyenebasTan) sasamarTlos mier ukve ganxilul iqna sxva saqmeSi
da, Sesabamisad, am sakiTxze arsebobs sasamarTlos gadawyvetileba, saWiro
aRar xdeba komitetis gadawyvetilebis did palataSi gasaCivreba;

v) dabolos, mosamarTleebs ufro meti dro darCebaT sxva, praqtikulad
ufro mniSvnelovani saqmeebis gansaxilvelad.

sasamarTlos registraturis Semswavleli jgufis SefasebiT, am winadade-
bis realobad qceva sagrZnoblad Seamsubuqebs palatebis muSaobas. maT mier
ganxilul saqmeTa 50%-is gadawyveta moxdeba komitetebSi, rac udavod Seuwy-
obs xels sasamarTlos efeqturobis zrdas.44

2.2. palatebis mier individualuri ganacxadis daSvebadobisa da arse-
biTi ganxilvis TanmimdevrobiT gadawyveta

adamianis uflebaTa evropis sasamarTloSi arsebuli mdgomareobis Sem-
fasebelma da adamianis uflebaTa dacvis meqanizmis ganmtkicebisTvis wi-
nadadebaTa SemmuSavebelma jgufebma warmoadgines winadadeba, romlis mixed-
viTac konvenciis 29-e muxlSi unda Sevides cvlileba. am winadadebis safuZ-
velze 34-e muxlis mixedviT sasamarTloSi Setanil individualur ganacxade-
bze daSvebadobis gadawyvetilebis miReba da saqmeTa arsebiTi ganxilva unda
moxdes erTdroulad. SesaZlebeli iqneba daSvebadobis gadawyvetilebis calke
ganxilvac. rac Seexeba saxelmwifoTaSoris ganacxadebs, maTi daSvebadobis
sakiTxi calke unda iqnes ganxiluli, Tu sasamarTlo, gamonaklis SemTxveveb-
Si, sxvagvarad ar gadawyvets.45

am winadadebis danergviT, erTi mxriv, dros dazogavdnen registratura da
evropis sasamarTlos mosamarTleebi da, meore mxriv, dros moigebda ganmcxa-
debeli. Tu dRes saqmis ganxilva grZeldeba 5 weli daSvebadobasa da arsebiT
ganxilvas Soris daaxloebiT orwliani SualediT, es Sualeduri vada amovard-
eboda da saqmis ganxilva ufro male damTavrdeboda.

2.3. konvenciis 35-e muxlis CamonaTvalze axali daSvebadobis kriteri-
umis damateba

2.3.1. jgufebis mier momzadebuli winadadeba

arsebobda winadadeba daSvebadobis kriteriumebze axali kriteriumis dam-
atebis Sesaxeb. sasamarTlo dauSveblad miiCnevs ganacxads, Tu igi akmay-

44 Steering Commiittee for Human Rights (CDDH), Draft final Report containing proposals of the CDDH, Strasbourg,
21 March, 2003; CDDH(2003)006.
45 Steering Commiittee for Human Rights (CDDH), Draft final Report containing proposals of the CDDH, Strasbourg,
21 March, 2003; CDDH(2003)006.
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adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

ofilebs sam moTxovnas: 1) ganmcxadebels ar miadga seriozuli ziani (significant
disadvantage), 2) saqme ar warmoSobs seriozul sakiTxs konvenciisa da misi dam-
atebiTi oqmebis interpretaciis TvalsazrisiT da 3) saqme ar moicavs say-
ovelTao mniSvnelobis seriozul sakiTxebs.

am winadadebas aqvs rogorc pozitiuri, ise negatiuri mxare. rac Seexeba
mis dadebiT mxares, igi:

a) saSualebas aZlevs sasamarTlos, sxva kriteriumebis mixedviT saqmis ganx-
ilvamde am axali kriteriumiT Seafasos ganacxadi, rac udaod dazogavs sasa-
marTlos dros;

b) mniSvnelovnad ar zRudavs individTa samarTlebrivi dacvis uflebas,
„icxrileba” mxolod is saqmeebi, romlebic adamianis uflebaTa dacvis Teoriis
kuTxiT arsebiT interess ar iwveven da romlebSic ganmcxadebels arsebiTi
ziani ar miadga;

g) exmareba sasamarTlos koncentracia gaakeTos ufro mniSvnelovan da ar-
sebiT saqmeebze.

adamianis uflebaTa mudmivmoqmedi komitetis wevrTa nawili metad skep-
tikurad uyurebs am winadadebas. maTi azriT, aRniSnuli kriteriumiT ga-
icxrileba mxolod is „klonirebuli” saqmeebi, romlebSic ganmcxadebels ar-
sebiTi ziani ar miadga, Sesabamisad, „ara-klonirebuli” saqmeebis wili, rom-
lebic yvela, maT Soris, axal kriteriums daakmayofilebs, sasamarTloSi Set-
anil ganacxadTa umniSvnelo nawili aRmoCndeba. eqspertebi SiSoben, rom es
negatiurad imoqmedebs evropis sasamarTlos imijze da sasamarTlosadmi in-
dividualuri ganacxadiT mimarTvis uflebas fiqtiurs gaxdis.

Tumca, sasamarTlos registraturis specialuri jgufis statistikuri
gamoTvlebiT, dRes palatisaTvis gadacemuli 406 saqmidan am kriteriumis Se-
fardebis SemTxvevaSi mxolod 19 gamocxaddeboda dauSveblad, rac arc Tu ise
didi cifria.

2.3.2. evropis sasamarTlos prezidentis l. vildhaberis winadadeba

sasamarTlos prezidentma axali kriteriumis radikalurad gansxvavebu-
li versia SesTavaza adamianis uflebaTa mudmivmoqmed komitets. misi azriT,
sasamarTlom dauSveblad unda cnos ganacxadi, romelic evropis konvenciis
interpretaciisa da gamoyenebis kuTxiT seriozul problemas ar wamoWris da
ar moicavs sayovelTao mniSvnelobis seriozul sakiTxebs, Tu sasamarTlos
msgavsi gadawyvetileba ganmcxadebels seriozulad arasaxarbielo mdgomar-
eobaSi ar agdebs da mniSvnelovan zians ar ayenebs.46

am SemTxvevaSi sasamarTlo sargeblobs Zalian farTo Tavisufali Sefase-
bis farglebiT. igi sakuTari SexedulebiT irCevs mniSvnelovan saqmeebs. am wi-
nadadebis danergva mniSvnelovnad gazrdis dauSveblad gamocxadebul ganacx-
adTa ricxvs, „gaicxrileba” bevrad ufro meti ganacxadi, vidre samuSao jgufe-
bis mier warmodgenili kriteriumis amuSavebis SemTxvevaSi.

46 CDDH-GDR(2003)018.
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sasamarTlos prezidentis mier SemoTavazebuli modelis mixedviT evro-
pis sasamarTlos muSaoba garkveulwilad emsgavseba sakonstitucio sasamarT-
los saqmianobas.

2.3.3. eqspertis mier warmodgenili winadadeba

eqspertis winadadeba Sualeduri xasiaTis iyo sasamarTlos prezidentisa
da samuSao jgufebis mier warmodgenil winadadebebTan SedarebiT. eqspertis
azriT, arsebiT ganxilvaze ar unda yofiliyo daSvebuli ganacxadi, Tu aseTi
gadawyvetileba ganmcxadebels ar ayenebs seriozulad arasaxarbielo mdgo-
mareobaSi, Tu ganacxadi evropis konvenciis interpretaciisa da gamoyenebis
kuTxiT seriozul Temebs ar wamoWris da ar moicavs sayovelTao mniSvnelobis
seriozul sakiTxebs.

am winadadebiT fokusireba xdeba ganmcxadeblis mdgomareobaze. jgufebis
winadadebisagan gansxvavebiT, sadac fasdeboda Tu ramdenad arasaxarbielo
iyo ganmcxadeblis mdgomareoba Sinasaxelmwifoebriv doneze, eqspertis wi-
nadadebiT yuradRebis gamaxvileba xdeba imaze, Tu sasamarTlo gadawyvetileba
ramdenad arasaxarbielo mdgomareobaSi Caagdebs ganmcxadebels. am SemTxvevaSi
aucilebelia imis dadgenac, Tu ramdenad zianis mimtani iyo saxelmwifos qmede-
ba ganmcxadeblisaTvis.47

es sami, Sinaarsobrivad absoluturad gansxvavebuli SemoTavazeba, evro-
pis sasamarTloSi Sesul ganacxadTa „gacxrilvis” sam gansxvavebul gzas
gvTavazobs, romelTa danergvis mizanic iqneba sasamarTloSi ganacxadTa
raodenobis regulireba.

2.4. evropis sasamarTlos mosamarTleTa raodenobis gazrda

arsebobda winadadeba, rom cvlilebebi Sesuliyo konvenciis me-20, 22-e da
27-e muxlebSi. eqspertTa azriT, unda gazrdiliyo sasamarTlos mosamarTle-
Ta raodenoba. gadawyvetilebas sasamarTlos wevrTa raodenobis Sesaxeb erTx-
mad miiRebda ministrTa komiteti. wevrTa arCevis wesi darCeboda igive, rac
dResaa gansazRvruli. dauSvebeli iqneboda erTi saxelmwifodan arCeuli ori
mosamarTlis erTi da igive komitetis, palatis an didi palatis wevroba.48 sa-
parlamento asambleis #251 (2004) mosazrebis safuZvelze aRniSnuli mosazre-
ba uaryofil iqna.

sakonsultacio mosazrebebi: sasamarTlos winaSe saqmiswarmoebis Semcir-
ebis mizniT aseve uaryofil iqna mosazreba, romlis Tanaxmadac evropul sasa-
marTlos unda miniWeboda uflebamosileba, moTxovnis wardgenis safuZvelze
winaswar miewodebina sakonsultacio mosazrebebi erovnuli sasamarTloebi-
saTvis konkretul saqmeebTan dakavSirebiT. aRniSnuli mosazrebac uaryofil
iqna, radganac igi efeqtur zegavlenas ver iqoniebda sasamarTlos winaSe war-
modgenil ganacxadTa raodenobis Semcirebaze.

47 Steering Commiittee for Human Rights (CDDH), Draft final Report containing proposals of the CDDH, Strasbourg,
21 March, 2003; CDDH(2003)006.
48 Steering Commiittee for Human Rights (CDDH), Draft final Report containing proposals of the CDDH, Strasbourg,
21 March, 2003; CDDH(2003)006.
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adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

saboloo jamSi, me-11 oqmisagan gansxvavebiT me-14 oqms raime radikaluri
cvlileba ar Seaqvs konvenciis zedamxedveli organos struqturul wyobasa
an saqmianobaSi. me-14 oqmiT gaTvaliswinebuli cvlilebebi ufro exeba siste-
mis saqmianobasa da funqcionirebas, vidre mis struqturas. xsenebuli cvlile-
bebis mTavar mizans warmoadgens sasamarTlos funqcionirebis gaumjobeseba
misTvis moqnili proceduruli saSualebebis miniWebis gziT, raTa man SeZlos
mis winaSe wardgenili yoveli ganacxadis droulad ganxilva _ im ganacxadebis
gacxrilva, romlebic ar imsaxureben arsebiT ganxilvas da, piriqiT, sasamarT-
los yuradRebis koncentrireba im saqmeebze, romlebic safuZvlian ganxilvas
imsaxureben.

xsenebuli miznis misaRwevad me-14 oqmSi gansazRvruli cvlilebebi Sesa-
Zlebelia, davyoT sam umTavres mimarTulebad:

• sasamarTlosaTvis gacxrilvis uflebamosilebis gazrda im ganacxa-
debTan mimarTebiT, romlebic ar imsaxureben arsebiT ganxilvas;

• axali daSvebadobis kriteriumi, romelic ukavSirdeba iseT saqmeebs,
sadac ganmcxadebels ar ganucdia mniSvnelovani ziani. aRniSnul kri-
teriums gaaCnia ori damcavi punqti;

• RonisZiebebi, ganmeorebadi saqmeebis gansaxilvelad.

erTobliobaSi xsenebuli elementebi mimarTulia, raTa Seamciron dro,
romelsac sasamarTlo uTmobs arsebiT ganxilvaze aSkarad dauSvebel ganacx-
adebs da ganmeorebad ganacxadebs.

1) gacxrilvis meqanizmi gaZlierebulia Semdegnairad: evropuli sasa-
marTlos mxolod erT mosamarTles SeuZlia, gamoacxados ganacxadi arsebiT
ganxilvaze dauSveblad an amoiRos igi gansaxilvel saqmeTa siidan. xsenebuli
axali meqanizmi inarCunebs sasamarTlo xasiaTs daSvebadobis stadiaze gadaw-
yvetilebis miRebisas. erT mosamarTles daxmarebas gauweven momxseneblebi,
romlebic ar arian mosamarTleebi da msaxuroben registraturaSi. aRniSnu-
liT mniSvnelovnad izrdeba sasamarTlos registraturisa da masSi momsaxure
iuristebis roli.

2) daSvebadobis axali kriteriumi Setanilia konvenciis 35-e muxlSi. ax-
ali kriteriumi damatebiT saSualebas aZlevs sasamarTlos, koncentrireba
moaxdinos im saqmeebze, romlebic imsaxureben arsebiTad ganxilvas im gziT,
rom dauSveblad gamoacxados ganacxadebi, romlebSic ganmcxadebels ar ga-
nucdia mniSvnelovani ziani. garda amisa, axali moTxovna moicavs naTel
pirobas, raTa uzrunvelyofil iqnes, rom xsenebuli debulebis amoqmedeba ar
migviyvans sasamarTlos mier im saqmeebis uaryofamde, romlebic arajerovnad
iqna ganxiluli Sinaerovnuli sasamarTloebis mier. xazi unda gaesvas im gare-
moebas, rom axali moTxovna ar zRudavs sasamarTlosaTvis individualuri
ganacxadiT mimarTvis uflebas da aseve ar cvlis im princips, rom sasamarT-
loSi Sesuli yvela ganacxadi gadis Semowmebas arsebiT ganxilvaze daSveba-
dobasTan dakavSirebiT. maSin, rodesac mxolod sasamarTloa uflebamosili,
rom ganmartos axali daSvebadobis kriteriumi da miiRos gadawyvetileba mis
moqmedebasTan dakavSirebiT, me-14 oqmSi gansazRvrulma debulebebi unda
uzrunvelyon, rom Tavidan iqnes acilebuli sasamarTlos mier im saqmeTa uary-
ofa, romlebic imsaxureben arsebiTad ganxilvas. es ukanaskneli gulisxmobs
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im saqmeebsac, romlebic miuxedavad umniSvnelo, trivialuri garemoebebisa,
wamoWrian seriozul sakiTxebs da zegavlenas axdenen konvenciis an erovnuli
kanonmdeblobis gamoyenebasa da interpretaciaze.

3) sami mosamarTlisagan Semdgari komitetis kompetencia gafarTovda da
moicva ganmeorebiTi saqmeebis ganxilvis uflebamosileba. komiteti ufleba-
mosilia, gamartivebuli proceduris saSualebiT imsjelos ara marto ganacx-
adis arsebiT ganxilvaze daSvebadobis sakiTxTan dakavSirebiT, aramed ganacx-
adis arsebiT mxaresTan dakavSirebiTac im SemTxvevaSi, Tuki gansaxilveli sa-
kiTxi ukve gadawyvetilia, daeqvemdebara sasamarTlos ganxilvas da warmoad-
gens damkvidrebul precedentul samarTals.

4) rac Seexeba sxva cvlilebebs, romlebic gansazRvrulia oqmSi, pirvel
rigSi unda aRiniSnos, rom sasamarTlos eZleva ufro meti Tavisufleba da
moqniloba, raTa erTdroulad imsjelos individualuri ganacxadis arsebiT
ganxilvaze daSvebadobasa da arsebiT mxaresTan dakavSirebiT. faqtobrivad,
erTdroul daSvebadobasa da arsebiT mxaresTan dakavSirebuli gadaw-
yvetilebis miRebis waxalisebas ki aRar aqvs adgili, aramed xsenebuli ukve
normas warmoadgens.

5) garda amisa, ministrTa komitets SeuZlia, gadawyvitos komitetis ori
mesamedis umravlesobiT, raTa samarTalwarmoeba aRZran sasamarTlos didi
palatis winaSe im maRali xelSemkvreli mxaris winaaRmdeg, romelic uars acx-
adebs, Seasrulos sasamarTlos saboloo gadawyvetileba im saqmeze, romel-
Sic igi warmoadgenda mopasuxe mxares. xsenebulis mizans warmoadgens is, rom
sasamarTlom daadginos, adgili hqonda Tu ara mopasuxe saxelmwifos mier
konvenciis 46-e muxlis 1-li punqtis darRvevas.

6) aRsaniSnavia cvlileba, romelic exeba mosamarTleTa arCevis erTjerad
9-wlian vadas.

7) Setanil iqna cvlileba, romelic exeba evrogaerTianebis mierTebis
SesaZleblobas evropis sabWosadmi.

samarTliani dakmayofileba

rodesac adamianis uflebaTa evropuli sasamarTlo adgens, rom mopasuxe
saxelmwifos mxridan adgili hqonda pirisaTvis konvenciiT garantirebuli
uflebebisa da Tavisuflebebis darRvevas, sasamarTlos mier gamotanili gada-
wyvetilebis Tanaxmad, ganmcxadebels SesaZloa mieniWos @samarTliani dakmay-
ofileba~ konvenciis 41-e muxlis Sesabamisad, romlis Tanaxmadac:

Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi da Tu Sesa-
bamisi maRali xelSemkvreli mxaris Sinasaxelmwifoebrivi samarTali iZleva
zianis mxolod nawilobrivi anazRaurebis SesaZleblobas, sasamarTlo saWiroe-
bis SemTxvevaSi aniWebs dazaralebul mxares samarTlian dakmayofilebas.

samarTliani dakmayofileba SesaZloa moicavdes kompensacias rogorc ma-
terialuri, aseve aramaterialuri zianisaTvis da, amasTanave, samarTlebrivi
xarjebisaTvis, romlis gawevac mouxda ganmcxadebels darRveuli uflebis
aRdgenis mizniT. samarTliani dakmayofilebis miniWeba xorcieldeba stras-
burgis sasamarTlos mier obieqturobisa da miukerZoeblobis safuZvelze.

pirveladi werili
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adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

kompensacia materialuri da aramaterialuri zianisaTvis

zogadad, strasburgis sasamarTlos mier ganmcxadeblebisaTvis samarT-
lebrivi daxmarebis saxiT miniWebuli kompensacia SedarebiT dabalia, vidre
evropis sabWos zogierTi qveynis SinasasamarTloebis mier miniWebuli ko-
mpensacia. aRniSnuli umTavresad aixsneba im faqtiT, rom strasburgis sasa-
marTlos umTavres daniSnulebas mainc warmoadgens TviT konvenciis darRve-
vis faqtis dadgena da dafiqsireba. marTlac, Zalian bevr saqmeSi sasamarTlom
uari ganucxada ganmcxadebels raime saxis materialuri kompensaciis miniWe-
baze da ganacxada, rom konvenciiT garantirebuli uflebebisa Tu Tavisufle-
bebis darRvevis dadgena sakmaris samarTlian dakmayofilebas warmoadgenda.

samarTliani dakmayofilebis saxiT materialuri kompensaciis miniWebis
SemTxvevebSi sasamarTlo ar xelmZRvanelobs raime dadgenili kriteriumebiT
(rogoric aris, vTqvaT, saaTobrivi ganakveTi ukanono patimrobisaTvis), aramed
dakmayofilebis odenobasa da moculobas gansazRvravs zogadi kriteriume-
bidan gamomdinare. adamianis uflebaTa evropuli sasamarTlos mier gamotani-
li ganaCenis samarTlebriv Sedegebs warmoadgens, mopasuxe saxelmwifos daak-
isros damdgari Sedegebis gamosworeba imgvarad, rom maqsimalurad iqnes aRd-
genili is situacia, romelic arsebobda konvenciiT garantirebuli uflebisa
Tu Tavisuflebis aRdgenamde (restitutio in integrum). adamianis uflebaTa evrop-
ulma sasamarTlom mravaljer ganacxada, rom igi ar aris mowodebuli, speku-
lireba moaxdinos imasTan dakavSirebiT, Tu ra SesaZlo Sedegebi dadgeboda im
SemTxvevaSi, adgili rom ar hqonoda konvenciis darRvevas.49 aRniSnuli umete-
sad xdeba im saqmeebSi, sadac adgili hqonda samarTliani sasamarTlos ufleb-
is darRvevas sisxlis samarTalwarmoebis dros. magaliTad, saqmeSi Findlay v.
the United Kingdom50 adamianis uflebaTa evropulma sasamarTlom uaryo ganmcxa-
deblis moTxovna 440 220 funtze, romlis anazRaurebasac ganmcxadebeli moiTx-
ovda Semdegi motiviT: samxedro sasamarTlos rom ar gaesamarTlebina igi da ar
miesaja sasjeli me-6 muxlis 1-li punqtis moTxovnebis darRveviT, igi miiRebda
am Semosavals. marTalia, sasamarTlom daadgina me-6 muxlis 1-li punqtis dar-
Rveva, magram uari ganucxada ganmcxadebels moTxovnili Tanxis kompensirebaze.

zogadad, mopasuxe saxelmwifos naTlad ganemarteba, rom strasburgis sasa-
marTlos mier dadgenili kompensaciis Tanxa 3 Tvis vadaSi gadauxados ganmcx-
adebels. xSirad sasamarTlo ganaCenSi uTiTebs sauravis im ganakveTs, romel-
ic dadgenilia centraluri evropuli bankis mier da romelic ekisreba mopa-
suxe saxelmwifos im SemTxvevaSi, Tuki igi droulad ar gadauxdis ganmcxa-
debels kompensacias.

mniSvnelovania, raTa konkretuli moTxovnebi iqnes wardgenili samarTlian
dakmayofilebasTan dakavSirebiT. winaaRmdeg SemTxvevaSi, sasamarTlo Tavisi
iniciativiT ar ixilavs kompensaciis mikuTvnebis sakiTxs.

Tuki gadavxedavT strasburgis sasamarTlos precedentul samarTals igi
absoluturad gansxvavebulia dawyebuli 50 amerikuli dolaris ekvivalen-
turi TanxiT51 da damTavrebuli 4 420 000 dolaris ekvivalenturi TanxiT.52

49 ix. adamianis uflebaTa evropuli sasamarTlos mier gamotanili gadawyvetileba saqmeze
Hood v. the United Kingdom.
50 ix. 1997 wlis gadawyvetileba 24 EHRR 221.
51 ix. Engel v. the Netherlands 1976 wlis 23 noembris gadawyvetileba.
52 ix. Papamichalopoulos and others v. Greece  1995 wlis 31 oqtombris gadawyvetileba samarTlian
dakmayofilebasTan dakavSirebiT.
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arasaTanado mopyrobisaTvis

sxeulis dazianebisaTvis yvelaze didi Tanxa mikuTvnebul iqna ganmcxade-
blisaTvis saqmeSi _ Tomazi v. France53 _ 700 000 franguli frankis odenobiT
(aRniSnuli Tanxa im droisaTvis iyo daaxloebiT 115 aTasi amerikuli dola-
ris ekvivalenti). saqmeSi _ Selmouni v. France54 _ sasamarTlom mopasuxe mTavrobas
daakisra 500 000 frankis gadaxda. miuxedavad im faqtisa, rom sasamarTlom
daadgina arasaTanado mopyrobis iseTi meTodebis arseboba, rogoricaa Tme-
biT Treva, TavSi wixlebis rtyma, Tavis iatakze dartymevineba da erTmniS-
vnelovnad aRniSna me-3 muxlis darRveva saqmeSi _ Ribitsch v. Austria55 _ mopasuxe
mTavrobas daekisra mxolod 7 800 amerikuli dolaris ekvivalenturi Tanxis
gadaxda.

ukanono patimrobisaTvis

saqmeSi _ Tsirlis and Kouloumpas v. Greece56 _ sasamarTlom daadgina, rom ganmcx-
adeblebi ukanonod iyvnen dakavebulni samxedro samsaxuris gavlaze uaris Tq-
mis gamo. sasamarTlom mopasuxe saxelmwifos daakisra 26 000 amerikuli dola-
ris ekvivalenturi Tanxis gadaxda ganmcxadeblebis sasargeblod 13 Tvis pa-
timrobis gamo.

saqmeSi _ Quinn v. France57 _ ganmcxadebeli patimrobaSi imyofeboda 11 saaTis
ganmavlobaSi mas Semdeg, rac parizis saapelacio sasamarTlom brZana misi gaT-
avisufleba. adamianis uflebaTa evropulma sasamarTlom, daadgina ra me-5 mux-
lis darRveva, mopasuxe mTavrobas daakisra daaxloebiT 1600 amerikuli dola-
ris ekvivalenturi Tanxis� gadaxda ganmcxadeblis sasargeblod.

saqmeSi _ Asanidze v. Georgia58 _ sasamarTlom mopasuxe mTavrobas daakisra
150 000 evros gadaxda ganmcxadeblis sasargeblod, romelic qveynis preziden-
tis Sewyalebisa da uzenaesi sasamarTlos gamamarTlebeli ganaCenis Semdgom
mainc imyofeboda ukanono patimrobaSi 1998 wlis 1 oqtombridan 2004 wlis 8
aprilamde.

sisxlis samarTalwarmoebisas miniWebuli uflebebis darRvevisas

saqmeSi _ Funke v. France59 _ sasamarTlom daadgina, rom ganmcxadeblis
winaaRmdeg aRZruli sisxlis samarTalwarmoebisas darRveul iqna misi ufle-
ba, ar mieca Cveneba, romelic mas danaSaulSi amxelda da mis winaaRmdeg iqne-
boda gamoyenebuli SemdgomSi. sasamarTlom aseve daadgina, rom ganmcxadeb-
lis qonebis Cxreka, romelic Catarebul iqna mebaJeebis mier, arRvevda ganm-
cxadeblis piradi da ojaxuri cxovrebis pativiscemis uflebas. sasamarTlom
mopasuxe mTavrobas daakisra 8 250 amerikuli dolaris ekvivalenturi Tanxis
gadaxda mopasuxis sasargeblod.

53 ix. 1993 wlis gadawyvetileba 15 EHHR 1.
54 ix. 1999 wlis 28 ivlisis gadawyvetileba.
55 ix. 1995 wlis 4 dekembris gadawyvetileba.
56 ix. 1997 wlis 29 maisis gadawyvetileba.
57 ix. 1995 wlis 22 martis gadawyvetileba.
58 ix. 2004 wlis 8 aprilis gadawyvetileba.
59 ix. 1993 wlis 25 Tebervlis gadawyvetileba.

pirveladi werili
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saqmeSi _ Delta v. France60 _ sasamarTlom daadgina samarTliani sasamarTlos
uflebis darRveva imis gamo, rom ganmcxadeblis msjavrdeba ZarcvisaTvis Zir-
iTadad emyareboda mis mier micemul Cvenebebs da arc ganmcxadebels da arc
mis damcvels ar miecaT saSualeba, sasamarTloze jvaredinad daekiTxaT
braldebis mowmeebi. ganmcxadebels miesaja 3 wliT Tavisuflebis aRkveTa.
strasburgis sasamarTlom gadawyvita, rom mas ar SeeZlo, spekulireba moex-
dina im SedegebTan da acdenil mogebasTan dakavSirebiT, romlis miRebac ba-
ton deltas SeeZlo, Tuki adgili ar eqneboda me-6 muxliT garantirebuli
uflebis darRvevas. aqedan gamomdinare, sasamarTlom daadgina, rom mopasuxe
mTavrobas ganmcxadeblis sasargeblod unda gadaexada daaxloebiT 16 500
amerikuli dolaris ekvivalenturi Tanxa.

saqmeSi _ Allenet de Ribemont v. France61 _ adamianis uflebaTa evropulma sasa-
marTlom daadgina, rom erovnuli samarTalwarmoebis dros adgili hqonda
ganmcxadeblis udanaSaulobis prezumfciis darRvevas, radganac misi dakave-
bis Semdgom saxelmwifos maRali Tanamdebobis pirma igi daasaxela, rogorc
mkvlelobis wamxalisebeli, Tumca, mogvianebiT igi gamarTlebul iqna. stras-
burgis sasamarTlom daadgina, rom xelisuflebis organoebis warmomadgenlis
mier ganxorcielebulma qmedebam seriozuli ziani miayena ganmcxadeblis rep-
utacias da xsenebuli gamo ganmcxadebelma ganicada materialuri ziani.
swored amitom sasamarTlom mopasuxe mTavrobas daakisra 330 000 amerikuli
dolaris ekvivalenturi Tanxis gadaxda.

saqmeSi _ Dobbertin v. France62 _ adamianis uflebaTa evropulma sasamarTlom
daadgina, rom ganmcxadeblis winaaRmdeg mimdinare sisxlis samarTalwarmoe-
ba Seusabamo iyo konvenciis me-6 muxlis moTxovnebTan, radganac misi dakave-
bidan saboloo gamarTlebamde gasuli iyo 12 weliwadze meti. sasamarTlom
mopasuxe mTavrobas daakisra 33 000 dolaris ekvivalenturi Tanxis gadaxda
ganmcxadeblis sasargeblod.

saqmeSi _ S. v. Switzerland63 _ sasamarTlom daadgina, rom adgili hqonda me-6
muxlis darRvevas, radganac ganmcxadebels ar hqonda Sansi, dakavSireboda
advokats 7 Tvis ganmavlobaSi. mopasuxe mTavrobas daekisra 1 600 dolaris
ekvivalenturi Tanxis gadaxda.

saqmeSi _ Philis v. Greece64 _ sasamarTlom daadgina me-6 muxlis darRveva imis
safuZvelze, rom ganmcxadebeli moklebuli iyo saSualebas TviTon daecva
Tavisi interesebi samoqalaqo uflebis ganxorcielebasTan mimarTebiT,
romelic ukavSirdeboda profesiul gadasaxadebs. sasamarTlom mopasuxe
mTavrobas daakisra 3 250 dolaris ekvivalenturi Tanxis gadaxda ganmcxadeb-
lis sasargeblod.

deportacia

saqmeSi _ Moustaquim v. Belgium65 _ sasamarTlom daadgina, rom adgili hqonda
ganmcxadeblis me-8 muxliT garantirebuli piradi da ojaxuri pativiscemis

60 ix. 1990 wlis 19 dekembris gadawyvetileba.
61 ix. 1995 wlis 10 Tebervlis gadawyvetileba.
62 ix. 1993 wlis 25 Tebervlis gadawyvetileba.
63 ix. 1991 wlis 28 nomberis gadawyvetileba.
64 ix. 1991 wlis 27 agvistos gadawyvetileba.
65 ix. 1991 wlis 18 Tebervlis gadawyvetileba.
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uflebis darRvevas. aRniSnul saqmeSi ganmcxadebeli (warmoSobiT marokoeli)
imyofeboda da izrdeboda belgiaSi 2 wlis asakidan. 21 wlis asakSi mas ukve
moxdili hqonda 18-Tviani sasjeli 22 samarTaldarRvevisaTvis, romelTagan
arc erTi mZime danaSauli ar iyo. sasjelis moxdis Semdgom nabrZanebi iqna gan-
mcxadeblis deportacia. strasburgis sasamarTlom miiCnia, rom deportacia
gadaWarbebuli sasjeli iyo ganmcxadebelTan mimarTebiT. sasamarTlom mxed-
velobaSi miiRo ra, rom ganmcxadebeli deportirebuli iyo 5 wlis ganmavlo-
baSi pirvelad espaneTSi, saidanac igi kvlav deportirebul iqna saberZneTSi,
xolo Semdgom SvedeTSi, miakuTvna mas 2 650 amerikuli dolari, romelic mis-
Tvis unda gadaexada belgiis mTavrobas.

me-8 muxlis darRvevasTan dakavSirebuli saqmeebi

satelefono mosmenasTan dakavSirebul saqmeSi _ Halford v. the United Kingdom66

_ sasamarTlom daadgina konvenciis me-8 muxlis darRveva. sasamarTlom ar
gaiTvaliswina ganmcxadeblis argumentacia imasTan dakavSirebiT, rom xseneb-
uli mosmenis Sedegad man ganicada seriozuli stresi da saWiroebda samedi-
cino mkurnalobas. Tumca, sasamarTlom CaTvala, rom adgili hqonda ganmcxa-
deblis uflebis seriozul darRvevas. amitomac mopasuxe mTavrobas daakisra
16 000 amerikuli dolaris ekvivalenturi Tanxis gadaxda ganmcxadeblis
sasargeblod.

saqmeSi _ McMichael v. the United Kingdom67 _ sasamarTlom daadgina me-8 muxlis
darRveva imis safuZvelze, rom dauqorwinebel ganmcxadeblebs ar gaaCndaT
maTi Svilis sazogadoebrivi mzrunvelobis qveS moTavsebasTan dakavSirebu-
li gadawyvetilebis gasaCivrebis efeqturi saSualeba. sasamarTlom gaiTval-
iswina is travma, rac miiRes mSoblebma xelisuflebis organoebis mier me-8
muxlis darRveviT maTi Svilis sazogadoebrivi mzrunvelobis qveS gadacemis
Sedegad da mopasuxe mTavrobas daakisra 13 000 amerikuli dolaris ekvivalen-
turi Tanxis gadaxda.

saqmeSi _ Hokkanen v. Finland _ sasamarTlom daadgina, rom darRveul iqna gan-
mcxadeblis me-8 muxliT garantirebuli ufleba, radganac mas ar gaaCnda sa-
Sualeba, Sexvedroda Tavis Svils 3 wlis ganmavlobaSi. sasamarTlom mopasuxe
mTavrobas daakisra 18 000 amerikuli dolaris ekvivalenturi Tanxis gadaxda
ganmcxadeblis sasargeblod.

saqmeSi _ Kokkinakis v. Greece _ sasamarTlom daadgina, rom ganmcxadeblis
winaaRmdeg sisxlis samarTalwarmoebis aRZvra da misi msjavrdeba prozeli-
tizmSi arRvevda konvenciis me-9 muxliT garantirebul uflebas. mopasuxe
mTavrobas daekisra 1 300 dolaris ekvivalenturi Tanxis gadaxda ganmcxadeb-
lis sasargeblod.

xarjebi da gaweuli danaxarjebi

sasamarTlom SesaZloa ganmcxadebels mianiWos mis mier gaweuli xarjebisa
da danaxarjebis kompensacia im SemTxvevaSi, Tuki sasamarTlo darwmundeba, rom

66 ix. 1997 wlis 25 ivnisis gadawyvetileba.
67 ix. 1995 wlis 24 Tebervlis gadawyvetileba.

pirveladi werili
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1. xarjebi namdvilad iqna gaweuli;

2. xarjebi aucilebisamebr iqna gaweuli;

3. xarjebi gonivrulia.

adamianis uflebaTa evropuli sasamarTlos winaSe mimdinare samarTalwar-
moebasTan dakavSirebuli xarjebis garda ganmcxadebels SeuZlia moiTxovos
sasamarTlosagan im xarjebis anazRaurebac, romelic man gaiRo erovnul don-
eze konvenciiT garantirebuli uflebis darRvevasTan dakavSirebiT aRZru-
li samarTalwarmoebis periodSi.68 erovnul doneze moqmedi da samarTalwar-
moebasTan dakavSirebuli ganakveTebi da tarifebi SesaZloa gaTvaliswinebul
iqnes evropuli sasamarTlos mier, magram sasamarTlos ar ekisreba samarT-
lebrivi valdebuleba, raTa isini miiRos mxedvelobaSi samarTlian dakmay-
ofilebasTan dakavSirebuli gadawyvetilebis gamotanisas.

imisaTvis, raTa ganmcxadeblisaTvis maqsimalurad iqnes anazRaurebuli xar-
jebi da gaweuli danaxarjebi, romlebic ganmcxadebels gadaexada, am uka-
nasknelma sasamarTlos unda warudginos yvela Sesabamisi qviTari, Ceki,
gacdenili samuSao saaTebi da misi anazRaurebis tarifebi. rogorc wesi,
sasamarTlo Zalian iSviaTad Tu ukmayofilebs ganmcxadebels yvela moTxov-
nas, gansakuTrebiT im SemTxvevebSi, rodesac mopasuxe mTavroba am xarjebs
sadaos xdis.

samarTlebrivi xarjebi ar CaiTvleba gaRebulad da ar anazRaurdeba, Tuki
ganmcxadeblis warmomadgeneli Tavis funqciebs axorcielebda gadasaxadis
gareSe.69

68 ix. sasamarTlos mier saqmeze Lustig-Prean and Beckett v. the United Kingdom gamotanili
gadawyvetileba.
69 ix. sasamarTlos mier gamotanili gadawyvetileba saqmeze McCann and others v. the United Kingdom.
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arsebiTi muxlebi

me-2 muxli _ sicocxlis ufleba

evropis adamianis uflebaTa konvenciis me-2 muxlis Tanaxmad:

1. yoveli adamianis sicocxlis ufleba daculia kanoniT. aravis SeiZle-
ba waerTvas sicocxle ganzrax, garda kanoniT gaTvaliswinebuli danaSauli-
saTvis piris msjavrdebis Semdeg sasamarTlos ganaCenis aRsrulebisa.

2. sicocxlis warTmeva ar CaiTvleba am muxlis sawinaaRmdegod Cadenil
moqmedebad, Tu igi iseTi absoluturad aucilebeli Zalis gamoyenebis Sede-
gia, rogoricaa:

a)  nebismieri piris aramarTlzomieri Zaladobisagan dacva;

b)  ukanono dakavebis an kanonierad dapatimrebuli piris gaqcevisTvis
xelis SeSla;

c)  ajanyebis an amboxebis CaxSobisaTvis kanonierad ganxorcielebuli
moqmedeba.

sicocxlis ufleba aris konvenciaSi gansazRvrul uflebaTagan da Tavisu-
flebaTagan @erT-erTi yvelaze umniSvnelovanesi da fundamenturi Rirebule-
ba demokratiuli sazogadoebisaTvis, romelsac emyareba TviT evropis sabWo~.1

sicocxlis uflebis fundamentur mniSvnelobas xazs usvams is garemoebac, rom
am muxliT daculi ufleba absoluturi xasiaTisaa da, konvenciis me-15 mux-
lis me-2 nawilis Tanaxmad, dauSvebelia misgan gadaxveva omis an sxva sagangebo
mdgomareobis arsebobisas.

me-2 muxli saxelmwifoebs akisrebs rogorc negatiur, ise pozitiur valde-
bulebebs. negatiuri valdebuleba gulisxmobs, rom saxelmwifom da xelisu-
flebis organoebis warmomadgenlebma ar unda waarTvan aravis sicocxle, garda
konkretuli, amave muxlSi mocemuli gamonaklisi SemTxvevebisa. Tumca, dRevan-
del etapze im saxelmwifoebs, romlebmac moaxdines konvenciis me-6 damatebi-
Ti oqmis ratificireba,2 ekrZalebaT sikvdiliT dasja mSvidobian periodSi.
konvenciis me-13 damatebiTma oqmma kidev ufro absoluturi gaxada sicocx-
lis ufleba da akrZala sikvdiliT dasja omianobis periodSic ki. rac Seexeba
saxelmwifoebis pozitiur valdebulebas, igi gulisxmobs sicocxlis dacvas
da avaldebulebs xelisuflebis organoebis warmomadgenlebs warmarTon ade-
kvaturi da jerovani gamoZieba fataluri SemTxvevebis arsebobisas.

1 ix. evropis adamianis uflebaTa sasamarTlos mier 1995 wlis 27 seqtembers gamotanili
gadawyvetileba saqmeze _ McCann and others v. the United Kingdom (ganacxadi #18984/91).
2 evropis sabWos wevri 46 saxelmwifodan mxolod 2 saxelmwifos (ruseTsa da monakos) ar
mouxdenia konvenciis me-6 damatebiTi oqmis ratificireba. monakos SemTxvevaSi es aixsneba
imiT, rom igi evropis sabWos wevri gaxda sul axlaxan _ 2004 wlis 5 oqtombers da amave wels
moawera xeli oqms. ruseTma ki me-6 oqms xeli moawera 1997 wlis 16 aprils, magram dRemde ar
mouxdenia ratificireba, Tumca, 1996 wlidan ruseTis federaciaSi gamocxadebulia moratoriumi
sikvdiliT dasjaze.
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magram es ar unda gavigoT ise, TiTqos sicocxlis ufleba garantias aZlevs
nebismier pirs, daculi iyos sikvdilis yvela safrTxisagan. rogorc amas evro-
pis konvenciisa da strasburgis sasamarTlos precedentuli samarTlis
gamoCenili mkvlevari acxadebda:

@kanoniT daculi unda iqnes ara TviT sicocxle, aramed sicocxlis
ufleba.~3

ufro metic, evropis adamianis uflebaTa sasamarTlom saqmeSi _ W. v. the
United Kingdom4 _ ganacxada, rom konkretuli saxelmwifos xelisuflebis or-
ganoebis pozitiuri valdebuleba _ daicvan sicocxle, ra Tqma unda, imas ki ar
gulisxmobs, rom saxelmwifom yvela adamiani uzrunvelyos piradi mcveliT,
aramed gulisxmobs xelisuflebis organoebis valdebulebas, aRZran samar-
Talwarmoeba, jerovnad gamoiZion konkretuli SemTxvevebi da moiZion piri,
romelmac Caidina mkvleloba, raTa warudginon igi marTlmsajulebas.

negatiuri valdebuleba (aravis waerTvas sicocxle)

1. policiis mier Catarebuli operaciebi

erT-erTi pirveli saqme, romelic evropis adamianis uflebaTa sasamarT-
lom ganixila sicocxlis uflebasTan dakavSirebiT, iyo _ McCann and others v.
the United Kingdom5. aRniSnuli saqme exeboda SeerTebuli samefos jariskacebis
mier irlandiis ganmaTavisuflebeli armiis wevrebis (IRA) sasikvdilod daWras,
raTa Tavidan aecilebinaT bombis damontaJeba da misi afeTqeba gibraltaris
centrSi. aRniSnuli moqmedebis ganxorcielebasTan dakavSirebiT SeerTebu-
li samefos jariskacebs hqondaT operatiuli informacia. evropis adamianis
uflebaTa sasamarTlom, sanam saqmis konkretul faqtebs ganazogadebda da
sakuTar Sefasebaze gadavidoda, me-2 muxlis interpretaciasTan dakavSirebiT
aseTi zogadi komentarebi gaakeTa:

@sasamarTlo acxadebs, rom me-2 muxlis me-2 punqtSi gansazRvruli
gamonaklisi vrceldeba, magram ara ganzrax mkvlelobaze. mTlianobaSi,
me-2 muxlis teqsti gulisxmobs, rom me-2 muxlis me-2 punqti, upirvele-
sad, im garemoebebs da SemTxvevebs ki ar adgens, romelTa arsebobisasac
nebadarTulia piris ganzrax mkvleloba, aramed aRwers im SemTxvevebs,
roca nebadarTulia @Zalis gamoyeneba~, romelmac SesaZloa gamoiwvios
gaufrTxilebeli Sedegi, anu adamianisaTvis sicocxlis warTmeva. Tum-
ca, Zalis gamoyeneba unda iyos @absoluturad aucilebeli~.

termin @absoluturad aucilebelTan~ dakavSirebiT, romelic mocemulia
me-2 muxlis me-2 punqtSi, sasamarTlom ganmarta, rom es ukanaskneli avalde-
bulebs saxelmwifoebs da xelisuflebis organoebs, rom maT ufro mkacrad da
jerovnad gamoikvlion Zalis gamoyenebis @aucileblobis~ arseboba, vidre es
xorcieldeba im dros, rodesac me-8_me-11 muxlebis me-2 nawilebis Tanaxmad,
ganisazRvreba _ ramdenad @aucilebelia amis ganxorcieleba demokratiul sa-
zogadoebaSi~. Sesabamisad, gamoyenebuli Zala umkacresad proporciuli unda

3 J.E.C. Fawcett, The Application of the European Convention on Human Rights, me-2 gamocema, Oxford, 1987, gv. 37.
4 ix. evropis adamianis uflebaTa sasamarTlos 1983 wlis gadawyvetileba (ganacxadi 9348/81) da
X. v. the United Kingdom and Ireland (ganacxadi #9829/82).
5 ix. evropis adamianis uflebaTa sasamarTlos mier 1995 wlis 27 seqtembers gamotanili
gadawyvetileba (ganacxadi #18984/91).
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iyos da unda Seesabamebodes me-2 muxlis me-2 punqtis qvepunqtebSi mocemul
kanonier miznebs. zemoaRniSnulidan gamomdinare, ar aris gasakviri, rom sic-
ocxlis uflebasTan dakavSirebul saqmeebs strasburgis sasamarTlo ganix-
ilavs gansakuTrebuli gulmodginebiT da yuradRebiT, mxedvelobaSi iRebs
saqmesTan dakavSirebul yvela garemoebas, maT Soris imas, Tu rogor dagegmes
da ganaxorcieles xelisuflebis warmomadgenlebma is operacia, romlis Sed-
egadac pirs waerTva sicocxle.

zemoxsenebul makkanis saqmeSi, marTalia, sasamarTlom dauSva is mosazre-
ba, rom britaneli jariskacebi miRebuli operatiuli informaciis safuZvelze
keTilsindisierad varaudobdnen, rom absoluturad aucilebeli iyo eWvmi-
tanili pirebis mimarTulebiT cecxlis gaxsna bombis afeTqebis Tavidan asac-
ileblad, magram ramdenime faqtorma mainc moaxdina sasamarTloze zegavlena
da saqmeze gamotanil gadawyvetilebaSi dafiqsirda sicocxlis uflebis dar-
Rveva. kerZod, strasburgis sasamarTlom, pirvel rigSi, xazgasmiT aRniSna is,
rom xelisuflebis organoebma neba misces eWvmitanilebs Sesuliyvnen gibral-
tarSi, raTa eTvalTvalaT maTi moqmedebebisaTvis, maSin roca xelisuflebis
organoebs Tavisuflad SeeZloT maTi dakaveba sazRvris gadalaxvisas. meore
mxriv, xelisuflebis organoebs ar dauSviaT is SesaZlebloba, rom maTi daz-
vervis mier mopovebuli informacia SesaZloa mcdari yofiliyo. mesame, jarisk-
acebma avtomaturad gaxsnes sasikvdilo cecxli. aRniSnulidan gamomdinare,
sasamarTlom daadgina, rom xelisuflebis organoebma arajerovnad dagegmes
da ganaxorcieles operacia, romlis Sedegadac eWvmitanilebi daxoces.

aseve, konvenciis me-2 muxlTan policiis mier dagegmili da ganxorciele-
buli operaciis Seusabamobas asaCivrebdnen ganmcxadeblebi evropis sasamarT-
los winaSe saqmeSi _ Andronicou and Constantinou v. Cyprus6. aRniSnul saqmeSi ma-
makacma Tavisi daniSnuli sacole saxlSi mZevlad aiyvana. mas Semdeg, rac poli-
ciam ramdenime saaTis ganmavlobaSi uSedegod scada molaparakeba gamtace-
belTan, romelic SeiaraRebuli iyo cecxlsasroli iaraRiT, ganxorcielda
binis Sturmi, ris Sedegadac gamtacebelic da mZevalic daiRupnen. evropis
adamianis uflebaTa sasamarTlom miiCnia, rom gamoyenebul Zalas ar gadauWar-
bebia im moculobisaTvis, romelic @absoluturad aucilebeli~ iyo mocemul
viTarebaSi. sasamarTlos azriT, policiis mier ganxorcielebuli operacia
adekvaturad iyo dagegmili. aseT viTarebaSi sasamarTlos mier gamoyenebuli
testi isaa, rom operaciis dros maqsimalurad SesaZlebel farglebSi unda
Semcirdes piris sicocxlis warTmevis safrTxe.

saqmeSi _ Stewart v. the United Kingdom7 _ britaneli jariskacis mier gasrolilma
plastmasis tyviam imsxverpla 13 wlis biWi. adamianis uflebaTa komisiam im-
sjela am saqmesTan dakavSirebiT da daadgina, rom plastmasis tyviebis gamoy-
eneba gamarTlebuli iyo amboxebis CasaxSobad. jariskacis mier fexebSi nasro-
li tyvia ki waqceuli meamboxisaTvis SemTxveviT sasikvdilo aRmoCnda. yove-
live zemoaRniSnulis gaTvaliswinebiT, strasburgis sasamarTlom daaskvna,
rom jariskacis moqmedeba Seesabameboda konvenciis me-2 muxlis moTxovnebs.

sicocxlis uflebis darRvevad ar CaiTvala _ Kelly v. the United Kingdom8 _
saqmeSi ganmcxadeblis Svilis mkvleloba, romelic gaseirnebis mizniT gata-

6 1997 wlis 9 oqtombris ganaCeni; 25 E.H.R.R. 491.
7 ganacxadi, #10044/82 1984 wlis 10 ivlisis gadawyvetileba.
8 2001 wlis 4 maisis gadawyvetileba (ganacxadi #17579/90).
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cebuli manqaniT moZraobda gamtari punqtis gavliT belfastSi. evropis ad-
amianis uflebaTa sasamarTlom uaryo ganacxadi, rogorc aSkarad dausabuTe-
beli, da ganacxada, rom jariskacis moqmedebebi mimarTuli iyo im pirTa kanon-
ieri dakavebisaken, romlebic gonivrulad SesaZlebelia miCneuliyvnen ter-
oristebad, Sesabamisad, gamoyenebuli Zalac gamarTlebuli iyo.

1990-iani wlebidan evropis adamianis uflebaTa sasamarTlom da evropis
adamianis uflebaTa komisiam ganixiles ganacxadTa mTeli wyeba, romlebic ex-
eboda sikvdilis SemTxvevebs samxreT-aRmosavleT TurqeTSi. magaliTad,
saqmeSi _ Ogur v. Turkey9 _ strasburgis sasamarTlom daaskvna, rom konvenciis
me-2 muxli dairRva, radgan TurqeTis uSiSroebis Zalebma arajerovnad
dagegmes da ganaxorcieles operacia, romelsac Sedegad mohyva musa oguris
sasikvdilod daWra. aseve, me-2 muxlis darRvevad miiCnies aRniSnul saqmeSi
is garemoeba, rom xelisuflebis organoebma ar Caatares jerovani da efeq-
tiani gamoZieba uSiSroebis Zalebis mier ganxorcielebul moqmedebebTan
dakavSirebiT.

analogiuri gadawyvetileba miiRo sasamarTlom saqmeSi _ Ergi v. Turkey10,
romelSic sasamarTlom isev da isev me-2 muxlis moTxovnebTan Seusabamod cno
uSiSroebis mier dagegmili da Catarebuli operacia da, amasTanave, xelisu-
flebis kompetenturma organoebma ar awarmoes efeqtiani gamoZieba. Tumca,
amave saqmeSi strasburgis sasamarTlom daaskvna, rom mis winaSe ar yofila
wardgenili sakmarisi mtkicebulebebi, raTa gonivrul eWvs miRma daedgina xe-
lisuflebis organoebis warmomadgenlebis mier gangeb ganxorcielebuli mkv-
leloba.

sikvdili cixeSi

evropis adamianis uflebaTa konvencia pozitiur valdebulebas akisrebs
saxelmwifos, raTa man uzrunvelyos, rom kanonmdeblobis adekvaturad xde-
bodes sicocxlis uflebis dacva da xsenebuli kanonmdebloba jerovnad ax-
orcielebdes mas. misi fundamenturi mniSvnelobidan gamomdinare, evropis
konvenciis me-2 muxli yovelTvis me-13 muxlTan erTad da mis WrilSi unda
ganixilos, radgan es muxli ufro mkacr moTxovnebs uyenebs xelisuflebis
organoebs sikvdilis SemTxvevebTan dakavSirebuli gamoZiebis warmarTvaSi11.
anu im SemTxvevaSi, Tu piri cixeSi mokvdeba, unda warimarTos oficialuri gamo-
Zieba da dadgindes, ra garemoebaSi moxda sikvdilis SemTxveva. gamoZiebam maqsi-
maluri Zalisxmeva unda gamoamJRavnos, raTa gamovlindes braleuli piri da
man kanonis mTeli simkacriT agos pasuxi. saxelmwifoebisaTvis dakisrebuli
pozitiuri valdebuleba aseve iTvaliswinebs ganmcxadeblisa da momCivnis
uflebas miuwvdebodeT xeli sagamoZiebo proceduraze, romlis Sedegadac
SesaZlebeli iqneba damnaSaveebis gamovlena da maTi kanonis mTeli simkacriT
dasja12.

9 ix. 1999 wlis 20 maisis gadawyvetileba (ganacxadi #21594/93).
10 ix. 1998 wlis 28 ivlisis gadawyvetileba (ganacxadi #23818/94).
11 ix. Kaya v. Turkey, 1998 wlis 19 Tebervlis gadawyvetileba (ganacxadi #22729/93).
12 ix. Aydin v. Turkey,  1997  wlis 25 seqtembris gadawyvetileba (ganacxadi #23178/94); Yasa v. Turkey,
1998 wlis 2 seqtembris gadawyvetileba; Tanrikulu v. Turkey, 1999 wlis 8 ivlisis gadawyvetileba,
punqti 117.
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zogadad, mtkicebis tvirTi konvenciis darRvevasTan dakavSirebiT, akisria
ganmcxadebels, magram piris cixeSi an Tavisuflebis aRkveTis dawesebulebaSi
sikvdilis SemTxvevaSi es tvirTi gadadis saxelmwifoze. saxelmwifos ekisre-
ba @mtkicebis tvirTi~, rom man sasamarTlos warudginos @damakmayofilebeli
da damarwmunebeli ganmarteba~ an @jerovani ganmarteba~ im movlenebTan dakav-
SirebiT, romlebmac gamoiwvies patimris sikvdili13, agreTve awarmoos da Sein-
axos Sesabamisi Canawerebi. saqmeSi _ Salman v. Turkey14 _ aRniSnulTan dakavSire-
biT sasamarTlom ganacxada:

,,cixesa da Tavisuflebis aRkveTis sxva adgilebSi myofi pirebi gan-
sakuTrebiT ususuri arian da amitomac xelisuflebis organoebs ekisre-
baT maTi dacvis valdebuleba. Sesabamisad, rodesac piri cixeSi moxvedri-
sas janmrTeli iyo, magram gaTavisuflebisas aReniSneba janmrTelobisa
Tu sxeulis dazianebebi, saxelmwifo valdebulia warmoadginos jerovani
axsna-ganmarteba imasTan dakavSirebiT, Tu ra gziT da ra mizeziT iqna
gamowveuli aRniSnuli Wrilobebi Tu janmrTelobis dazianeba ... saxelm-
wifoebis valdebuleba – pasuxi agos patimris mimarT ganxorcielebul
mopyrobaze Tavisuflebis aRkveTis adgilebSi _ gansakuTrebiT mkacria,
rodesac piri cixeSi mokvdeba.~

gauCinareba

evropis adamianis uflebaTa sasamarTlo piris gauCinarebasTan dakavSire-
bul saqmeebs Tavdapirvelad ganixilavda konvenciis me-5 muxlis (Tavisufleb-
isa da xelSeuxeblobis ufleba) mixedviT. magaliTad, saqmeSi _ Kurt v. Turkey15 _
ganmcxadeblis vaJi ukanasknelad naxes jariskacTa garemocvaSi, ris Semdegac
oTx-naxevari wlis ganmavlobaSi masze mis mSoblebsa da naTesavebs aranairi
informacia ar hqoniaT. strasburgis sasamarTlom ganixila, warmoSobda Tu
ara es sakiTxi konvenciis me-2 muxlis Tanaxmad saxelmwifos pozitiur valde-
bulebas, ewarmoebina efeqtiani gamoZieba savaraudo arakanonier mkvlelo-
basTan dakavSirebiT, agreTve sasamarTlom gamoiyena testi _ arsebobda Tu
ara @konkretuli mtkicebulebebi~, romelTa safuZvelzec SesaZlebeli iqne-
boda gonivrul eWvs miRma imis dadgena, iyo Tu ara ganmcxadeblis vaJi moklu-
li xelisuflebis organoebis mier. anu kurtis saqmeSi gamokveTili ar iyo mkv-
lelobis mtkicebulebebi da evropis sasamarTlomac, Sesabamisad, saqme ganix-
ila konvenciis ara me-2, aramed me-5 muxliT. Tumca momdevno saqmeSi _ Timurtas
v. Turkey16 _ sasamarTlom daadgina, rom konvenciis me-2 muxli dairRva ganmcxa-
deblis SvilTan mimarTebiT, romelic patimrobaSi aiyvanes uSiSroebis Zalebis
warmomadgenlebma da amis Semdeg eqvs-naxevari wlis ganmavlobaSi araviTari
informacia ar hqoniaT mis axloblebsa da mSoblebs misi adgilsamyofelisa
Tu Semdgomi bedis Sesaxeb. evropis sasamarTlom, romelmac imsjela saqmis
garemoebebTan dakavSirebiT, gadawyvita, rom ganmcxadeblis Svilis gauCinare-
bis drois xangrZlivoba warmoadgenda Zalian mniSvnelovan, magram ara gadam-
wyvet faqtors imisaTvis, raTa sasamarTlos mieCnia, rom ganmcxadeblis Svili
savaraudod unda miCneuliyo gardacvlilad. marTalia, sasamarTlo ufro

13 ix. Velikova v. Bulgaria, 2000 wlis 18 maisis gadawyvetileba, punqti 70 (ganacxadi #41488/98).
14 ix. 2000 wlis 27 ivnisis gadawyvetileba (ganacxadi #21986/93).
15 ix. 1999 wlis gadawyvetileba.
16 ix. 2000 wlis 13 ivnisis gadawyvetileba (ganacxadi #23531/94).
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xSirad me-5 muxliT ganixilavs gauCinarebis saqmeebs, magram ukanasknel xans,
adamianis uflebaTa dacvis sul ufro mzardi standartebidan gamomdinare,
sasamarTlo gauCinarebis SemTxvevebs aseve ganixilavs me-2 muxlis mixedviTac,
romelic ufro mkacr moTxovnebs da pozitiur valdebulebebs akisrebs sax-
elmwifos.

TviTmkvleloba da evTanazia

evropis adamianis uflebaTa konvenciis me-2 muxliT dakisrebuli poziti-
uri valdebulebebi imdenad farTo da mkacria, rom igi xelisuflebis warmo-
madgenlebs avaldebulebs, gadadgan Sesabamisi nabijebi, raTa daicvan patim-
ris sicocxle im SemTxvevaSic ki, rodesac misi sicocxlis xelyofa an janm-
rTelobis dazianeba gamowveulia TviT amave patimris mier TviTmkvlelobis
an TviTmkvlelobis cdis ganxorcielebiT. saqmeSi _ Keenan v. the United Kingdom17

_ sasamarTlom ganacxada, rom SeerTebuli samefos mTavroba ar aris pasux-
ismgebeli ganmcxadeblis mier Tavis CamoxrCobiT ganxorcielebul TviTmkv-
lelobaze. marTalia, sasamarTlom dauSva, rom cixis administraciis warmo-
madgenlebma icodnen kiinanis sulieri mdgomareoba, romelsac SeeZlo poten-
ciuri safrTxe Seeqmna sakuTari sicocxlisaTvis, magram, mTlianobaSi, xe-
lisuflebis organoebma gonivrul farglebSi Seasrules maTTvis dakisrebu-
li pozitiuri valdebulebebi da maT mier ganxorcielebuli RonisZiebebi, rac
Seesabameboda kiinanis mier ganxorcielebul moqmedebebs18.

erT-erTi yvelaze cnobili saqme, romelic aseve exeboda TviTmkvlelobis
survilsa da evTanazias, aris _ Pretty v. the United Kingdom19. aRniSnul saqmeSi gan-
mcxadebeli qalbatoni, romelic daavadebuli iyo neirodegeneraciuli daa-
vadebiT20, amtkicebda, rom evropis adamianis uflebaTa konvenciis me-2 muxli
sicocxlis uflebasTan erTad aseve iTvaliswinebs sikvdilis uflebas. iqidan
gamomdinare, rom ganmcxadebels Tavad ar SeeZlo ganexorcielebina TviTmkv-
leloba kidurebis damblis gamo, mas surda, rom TviTmkvlelobis ganxor-
cielebaSi daxmareba gaewia mis meuRles. magram im SemTxvevaSi, Tu meuRle dax-
marebas aRmouCenda TviTmkvlelobis ganxorcielebaSi, anu daexmareboda mas
sicocxlis moswrafebaSi, igi pasuxs agebda SeerTebuli samefos kanonmdeblo-
biT. sakuTari sicocxlis moswrafebiT ganmcxadebels, pirvel rigSi, surda
Tavidan aecilebina is Zlieri tkivilebi da sikvdilis nel-nela dadgoma, rac

17 ix. 2001 wlis 3 aprilis gadawyvetileba (ganacxadi #27229/95).
18 xelisuflebis organoebis mier ganxorcielebuli moqmedebebi moicavda kiinanis saavadmyofoSi,
eqimebis meTvalyureobis qveS moTavsebas, radgan misi qceva naTlad mianiSnebda imaze, rom igi
apirebda TviTmkvlelobas. kiinanTan SeTanxmebiT, cixis eqimebma orjer gamarTes konsultaciebi
sxva profesional fsiqiatrebTan, romlebic ar muSaobdnen cixeSi. cixis eqimebma, romlebsac
nebismier dros SeeZloT, miecaT rCeva kiinanis ganmartoebiT moTavsebis SewyvetasTan
dakavSirebiT, miiCnies, rom mizanSewonili iyo misi ganmartoebiT moTavsebis gagrZeleba. 1993
wlis 15 maiss, rodesac kiinanma venebi gadaiWra, saxeze ar iyo raime saxis mizezi, romelic
mianiSnebda cixis administracias, rom kiinani apirebda venebis gadaWras an igi gansakuTrebulad
aRgznebuli iyo, ris gamoc SeiZleboda mas venebi gadaeWra. aqedan gamomdinare, arsebul
garemoebebSi xelisuflebis organoebi ar darCenilan gulgrilni kiinanis mimarT, maT
ganaxorcieles yvela pozitiuri RonisZieba, raTa maqsimalurad daecvaT igi
TviTmkvlelobisagan.
19 2002 wlis 29 aprilis gadawyvetileba (ganacxadi #2346/02).
20 aRniSnuli daavadebis progresis Sedegad xdeba rogorc kidurebis, ise sasunTqi organoebis
sruli paralizeba, rac iwvevs adamianis sikvdils, romelsac win uZRvis Zlieri tkivilebi.
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axasiaTebs am daavadebis ganviTarebas. ganmcxadebelma da misma qmarma ramden-
jerme mimarTes kompetentur uwyebebs, raTa ar daekisrebinaT ganmcxadeblis
qmrisaTvis pasuxismgebloba im SemTxvevaSi, Tu es ukanaskneli daexmareboda
meuRles sicocxlis moswrafebaSi (evTanaziis ganxorcielebaSi). miuxedavad
mravali Txovnisa, SeerTebuli samefos xelisuflebis organoebma ar darTes
neba ganmcxadeblis meuRles, daxmareba aRmoeCina colisaTvis TviTmkvlelo-
bis ganxorcielebaSi. strasburgis sasamarTlos winaSe wardgenil ganacxadSi
ganmcxadebeli amtkicebda, rom im SemTxvevaSi, Tu evropis adamianis ufleba-
Ta sasamarTlo ar aRiarebda im faqts, rom sikvdilis ufleba daculia kon-
venciis me-2 muxliT, gamovidoda, rom im qveynebis kanonmdebloba, romlebic
iZlevian evTanaziis nebarTvas, ewinaaRmdegeba evropis konvenciis me-2 muxlis
moTxovnebs. evropis adamianis uflebaTa sasamarTlom konvenciis xelSemkvrel
wevr-saxelmwifoebs miando im sakiTxis gadawyveta, unda acxadebdes Tu ara
maTi kanonmdebloba evTanazias akrZalulad da dasjadad. maSin roca sasamarT-
lom, erTi mxriv, daadgina, rom im qveynebis kanonmdebloba, romlebic iZlevi-
an evTanaziis ganxorcielebis nebarTvas, ar ewinaaRmdegeba konvenciis me-2
muxls21, meore mxriv, aRniSna, rom winamdebare saqmeSi SeerTebuli samefos sax-
elmwifos ar SeiZleboda dakisreboda pasuxismgebloba me-2 muxlis darRvevi-
saTvis, radgan me-2 muxli erTmniSvnelovnad uzrunvelyofs sicocxlis ufle-
bas da masSi arsad ar aris miniSnebuli sikvdilis ufleba. strasburgis sasa-
marTlos gancxadebiT, arc konvenciis Semqmnelebs gauTvaliswinebiaT da arc
me-2 muxlTan dakavSirebul precedentul samarTalSi ar yofila sikvdilis
uflebis aRiareba, xolo— evTanaziis sakiTxis mowesrigeba sasamarTlom sru-
lad miando konvenciis xelSemkvreli saxelmwifoebis diskrecias.

aborti

garkveulwilad bundovania me-2 muxlSi mocemuli debuleba @yoveli ad-
amianis sicocxlis ufleba daculia~. vin moiazreba sityva yvelaSi? gulisx-
mobs Tu ara es sityva nayofs, anu daubadebel bavSvs? aris Tu ara aborti evro-
pis adamianis uflebaTa konvenciis me-2 muxlis darRveva?

zogadad, abortTan dakavSirebuli delikaturi sakiTxebis gadawyvetis
uflebamosilebas konvencia utovebs xelSemkvrel saxelmwifoebs. magaliTad,
saqmeSi _ H. v. Norway _ sasamarTlom konvenciis me-2 muxlis Sesabamisad miiCnia
norvegiis kanonmdebloba, romlis Tanaxmadac, qals ufleba aqvs gaikeTos
aborti fexmZimobis pirveli 12 kviris ganmavlobaSi. 12-18 kviris fexmZime-
saTvis abortis gakeTeba SesaZlebelia eqimebis kolegiis nebarTviT, xolo 18
kviris Semdeg aborti nebadarTulia mxolod im SemTxvevaSi, Tu es aucilebe-
lia dedis janmrTelobisaTvis.

evropis adamianis uflebaTa sasamarTlos precedentuli samarTlis uax-
les magaliTSi _ Vo. v. France22 _ sasamarTlom ganacxada, rom daubadebeli bavS-
vi ar aris @piri~, romelic pirdapir sargeblobs evropis adamianis uflebaTa
konvenciis me-2 muxlis dacviT da, im SemTxvevaSic ki, Tu daubadebel nayofs
aqvs @sicocxlis ufleba~, es ufleba SezRudulia dedis uflebebiTa da in-

21 aseTi kanonmdeblobis mqone qveynebi dResdReobiT evropaSi aris niderlandis samefo da
belgia.
22 ix. 2004  wlis 8 ivlisis gadawyvetileba saqmeze _ Vo. v. France, punqti 80.
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teresebiT. Tumca, konvenciis zedamxedvel organoebs ar gamouricxavT imis
SesaZlebloba, rom calkeul viTarebaSi da konkretuli garemoebebis arsebo-
bis SemTxvevaSi me-2 muxliT garantirebuli ufleba SesaZloa gavrceldes dau-
badebel bavSvzec. zemoaRniSnul saqmeSi abortis gakeTeba saWiro gaxda eqi-
mis daudevrobis gamo, romelic Secda pacientebis erTi da imave saxelisa da
gvaris arevis gamo. aRniSnuli pacientebidan erT-erTi saavadmyofoSi misuli
iyo fexmZimobasTan dakavSirebuli gasinjvisaTvis, xolo meore pacients surda
kontraceptivis (e.w. spiralis) moSoreba sxeulidan. eqimis mier pacient vu-s
gamoZaxebis Semdeg, fexmZime pacienti Sevida kabinetSi. eqimi gaecno pacientis
samedicino istorias da dausva ramdenime SekiTxva, razec pacientma pasuxi ver
gasca, radgan franguli ena ar esmoda (vietnameli iyo). eqimma, samedicino is-
toriidan gamomdinare, ivarauda, rom pacients surda kontraceptivisagan gaT-
avisufleba da asec moiqca. aRniSnuli samedicino Carevis Sedegad ganmcxa-
debels dauzianda sanayofe wylebis buSti da aucilebeli gaxda nayofis
moSoreba. eqimi mogvianebiT mixvda daSvebul Secdomas, rac erTi da imave
gvaris pacientebis miRebam gamoiwvia. amis safuZvelze, ganmcxadebelma sar-
CeliT mimarTa kompetentur organoebs eqimis winaaRmdeg sisxlis samarTlis
saqmis aRZvris motiviT gaufrTxilebeli mkvlelobisaTvis. ramdenime in-
stanciis sasamarTloSi samarTalwarmoebis Sedegad sakasacio sasamarTlo
daeyrdno im princips, rom sisxlis samarTlis erovnuli kanonmdebloba gan-
martebuli unda iyos Zalian viwrod da daadgina, rom nayofi ar SeiZleba miC-
neuliyo gaufrTxilebeli mkvlelobis msxverplad. Sesabamisad, ganmcxadebe-
li strasburgis sasamarTloSi asaCivrebda imas, rom safrangeTis kanonmde-
bloba ar iTvaliswinebda sasjels nayofis gaufrTxileblad dazianebisaTvis
da ar hqonda efeqtiani saSualeba xeli miewvdina misi Svilis gaufrTxilebe-
li mkvlelobisaTvis warmoebul gamoZiebaze. evropis sasamarTlom, romelmac
ganixila saqmis garemoebani, konvenciis me-2 muxlTan Seusabamod ar miiCnia is
garemoeba, rom safrangeTis kanonmdebloba sisxlis samarTlebrivad dasjadad
ar acxadebda nayofis gaufrTxilebel dazianebas da ar aZlevda amas pirovnebis
winaaRmdeg mimarTuli gaufrTxilebeli mkvlelobis kvalifikacias. sasamarT-
lom ganmarta, rom garda sisxlis samarTalwarmoebisa, romelic aRiZra eqimis
winaaRmdeg (magram mogvianebiT Sewyda, radgan damtkicda, rom eqimis ganzrax-
va ar iyo nayofis dazianeba, xolo gaufrTxileblad nayofis dazianeba ar war-
moadgenda danaSauls safrangeTis kanonmdeblobis Tanaxmad), ganmcxadebels
aseve SeeZlo aReZra samoqalaqo samarTalwarmoeba miyenebuli zianis asan-
azRaureblad. aRniSnuli samarTlebrivi saSualeba evropis sasamarTlom mi-
iCnia sakmarisad da konvenciis me-2 muxlis moTxovnebis Sesabamisad. amis mixed-
viT, sasamarTlom daadgina, rom me-2 muxlis rogorc arsebiTi, ise proceduru-
li mxare safrangeTis xelisuflebis organoebis warmomadgenelTa mxridan ar
darRveula.

saxelmwifos pozitiuri valdebulebani

zemoTqmulidan gamomdinare, evropis adamianis uflebaTa konvenciis me-2
muxli saxelmwifoebs akisrebs rogorc negatiur valdebulebas (ar xelyon
piris sicocxle), ise pozitiur valdebulebasac (gonivrul farglebSi efeq-
tianad daicvan piris sicocxle da sicocxlis uflebis savaraudo darRvevis
SemTxvevaSi awarmoon efeqtiani gamoZieba), anu sicocxlis ufleba moicavs
rogorc arsebiT uflebas, ise procedurul valdebulebebsac.
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1990-ian wlebSi mTel rig saqmeebSi TurqeTis winaaRmdeg, romlebic exebo-
da samxreT-aRmosavleT TurqeTSi uSiSroebis Zalebis mier ganxorcielebul
operaciebs, strasburgis sasamarTlom daadgina, rom TurqeTis xelisufleb-
is organoebma daarRvies me-2 muxliT moculi proceduruli valdebulebebi.
saqmeSi _ Tanrikulu v. Turkey23 _ strasburgis sasamarTlom daadgina, rom Turqe-
Tis xelisuflebis organoebma arsebul garemoebebSi ganmcxadeblis meuRlis
mkvlelobasTan dakavSirebiT ver awarmoes jerovani da efeqtiani gamoZieba.

sasikvdilo SemTxvevebis aRkveTa da efeqtiani gamoZieba exeba ara marto
im sasikvdilo SemTxvevebs, romlebic ganxorcielda im momentSi, roca msxver-
pli imyofeboda xelisuflebis organoebis warmomadgenlebis zedamxedvelo-
baSi (sapatimroSi, sasjelaRsrulebiT dawesebulebaSi, policiis ganyofile-
baSi), aramed maSinac, roca xelisuflebis organoebs hqondaT informacia
sasikvdilo SemTxvevasTan an mis safrTxesTan dakavSirebiT24. saqmeSi _ Osman
v. the United Kingdom25 _ sasamarTlom imsjela SeerTebuli samefos pozitiuri
valdebulebis farglebze maswavleblis mier Tavisi moswavlis mamis mkvlelo-
basTan dakavSirebiT. strasburgis sasamarTlos azriT, unda dadgeniliyo
iyvnen Tu ara an unda yofiliyvnen Tu ara xelisuflebis organoebi informire-
buli sicocxlis xelyofis realuri safrTxis arsebobis Sesaxeb, romelic emu-
qreboda konkretul pirs mesame mxarisagan da ganaxorcieles Tu ara maT Tavi-
anTi kompetenciis farglebSi is RonisZiebebi, romlebic gonivrulad SesaZloa
miCneuliyo am safrTxis aRmosafxvrelad. magram zemoxsenebul osmanis saqme-
Si sasamarTlom me-2 muxlis darRveva ar daadgina, radgan ganmcxadebelma es
ver miuTiTa movlenaTa ganviTarebis verc erT etapze, rac dasrulda osmanis
mkvlelobiT, riTac SesaZlebeli iqneboda imis Tqma, rom xelisuflebis orga-
noebma icodnen an unda scodnodaT im myisieri realuri safrTxis Sesaxeb,
romelic emuqreboda osmanis ojaxis wevrebs.

strasburgis sasamarTlom aRniSnuli midgomiT saqmeSi _ Kaya, Mahmut v. Tur-
key26 _ daadgina me-2 muxlis darRveva, radgan sisxlis samarTlebrivi kanonm-
deblobis araefeqtianoba iyo regionSi uSiSroebis Zalebis mier ganxorciele-
bul moqmedebebTan mimarTebiT, anu arsebobda da saxeze iyo sicocxlis xely-
ofis realuri safrTxe, romelic emuqreboda im eqims, romelic eWvmitanili
iyo qurTTa Sromis partiis daWrili wevrebisaTvis daxmarebis aRmoCenaSi.

saxelmwifos pozitiuri valdebulebebi SesaZloa warmoiSvas garemos dab-
inZurebasTan dakavSirebul saqmeebze, romelic safrTxes uqmnis sicocxles.
saxelmwifos mier gatarebuli pozitiuri RonisZiebebis ganxilvisas, me-2 mux-
lis Tanaxmad, sasamarTlo Seafasebs imas, ganaxorciela Tu ara @saxelmwifom
yvela is RonisZieba, romelic saWiro iqneboda ... sicocxlis xelyofis safrTx-
is Tavidan asacileblad~.27 aRniSnuli valdebuleba moicavs aseve konsulta-
ciebis gawevas da janmrTelobis permanentul zedamxedvelobas im pirebi-
saTvis, romlebsac savaraudod emuqrebaT sikvdilis safrTxe. marTalia, sasa-
marTlom ar gamoricxa aRniSnuli saqmeebis me-2 muxliT ganxilva, magram gare-

23 ix. 1999 wlis 8 ivlisis gadawyvetileba (ganacxadi #26763/94).
24 ix. Ergi v. Turkey, 1998 wlis 28 ivlisis gadawyvetileba (ganacxadi # 23818/94) da 1999 wlis 6
ivlisis gadawyvetileba saqmeze _ Tanrikulu v. Turkey, ganacxadi #26763/94.
25 1998 wlis 28 oqtombris gadawyvetileba (ganacxadi #23452/94).
26 2000 wlis 28 martis gadawyvetileba (ganacxadi #22535/93).
27 ix. LCB v. the United Kingdom.

me-2 muxli _ sicocxlis ufleba
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mos dabinZurebasTan dakavSirebuli saqmeebi yvelaze xSirad ganixileba kon-
venciis me-8 muxlTan mimarTebiT28.

konvenciis xelSemkvreli saxelmwifoebis mier me-2 muxliT nakisri poziti-
uri valdebuleba aseve moicavs samedicino mkurnalobis konteqstSi29 ade-
kvaturi RonisZiebebis ganxorcielebas sicocxlis dasacavad. miuxedavad im-
isa, rom gaTvaliswinebulia is siZneleebi, romlebic gamowveulia saxelmwi-
foebis mier jandacvis sferoSi gamoyofili Tanxebis simciriT, sasamarT-
lom daadgina, rom mxolod gansakuTrebul SemTxvevebSi dadgindeba samedi-
cino mkurnalobis konteqstSi konvenciis me-2 muxlis darRveva. saqmeSi _
Powell v. the United Kingdom30 _ strasburgis sasamarTlom ganacxada:

@ar SeiZleba gamoiricxos, rom xelisuflebis organoebis zogierTma mo-
qmedebam Tu umoqmedobam samedicino mkurnalobis sferoSi SesaZloa war-
moSvas saxelmwifos pasuxismgebloba pozitiuri valdebulebis Seus-
ruleblobasTan mimarTebiT. Tumca, im SemTxvevaSi, roca saxelmwifo ade-
kvaturad uzrunvelyofs maRal profesiul standartebs da pacientTa
sicocxlis dacvas, saxelmwifos ar daekisreba me-2 muxlis pozitiuri
valdebulebebidan gamomdinare pasuxismgebloba, Tu sicocxlis xely-
ofis safrTxe warmoiSva calkeuli samedicino muSakis Sefasebis, Secdo-
mis an daudevrobis Sedegad~.

Tumca, sasamarTlom amave saqmeSi daadgina, rom me-2 muxli xelisuflebis
organoebisagan moiTxovs efeqtiani da damoukidebeli meqanizmis uzrunvely-
ofas, raTa dadgindes im piris sikvdilis mizezi, romelic sargeblobda samed-
icino mkurnalobiT da aseve ganisazRvros samedicino muSakis pasuxismgeblo-
bis moculoba sasikvdilo SemTxvevasTan dakavSirebiT.

saqmeSi _ D. v. the United Kingdom _ udavo iyo, rom ganmcxadeblis gadagzavna
sent- kitsSi daaCqarebda mis sikvdils, radgan igi daavadebuli iyo Sidsis vi-
rusiT da is samedicino mkurnaloba, romelsac igi saWiroebda, SeuZlebeli
iyo sent- kitsSi. strasburgis sasamarTlom aRniSnul saqmesTan dakavSirebiT
daadgina, rom sakiTxebi, romlebic warmoiSoboda me-2 muxlTan mimarTebiT,
unda ganxiluliyo me-3 muxliT. sasamarTlom saWirod aRar miiCnia saqmis faq-
tobrivi garemoebebis ganxilva me-2 muxlTan mimarTebiT da daadgina, rom gan-
mcxadeblis deportireba warmoadgenda konvenciis me-3 muxlis (wamebis akrZa-
lvis) darRvevas.

evropis adamianis uflebaTa sasamarTlos mier miRebuli uaxlesi gada-
wyvetilebebi konvenciis me-2 muxlTan dakavSirebiT

strasburgis sasamarTlos gadawyvetileba saqmeze _ Aktas v. Turkey31 _ exe-
boda ganmcxadeblis Zmis sikvdils, romelic, misi mtkicebiT, cixeSi ganxor-
cielebuli wamebis Sedegad dadga. wardgenil mtkicebulebaTa ganxilvis Sem-
deg, sasamarTlom gonivrul eWvs miRma daadgina, rom ganmcxadeblis Zma cixe-
Si yofnis periodSi daeqvemdebara gareSe Zalis arakanonier zemoqmedebas. mop-

28 ix., magaliTad, sasamarTlos 1998 wlis 19 Tebervlis gadawyvetileba saqmeze _ Guerra and others
v. Italy.
29 ix. saqme _ Association X v. the United Kingdom (ganacxadi #7154/75).
30 ix. 2000 wlis 4 maisis gadawyvetileba (ganacxadi #45305/99).
31 2003 wlis 24 aprilis gadawyvetileba (ganacxadi #24351/94).
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ovebuli samedicino mtkicebuleba mianiSnebda imaze, rom igi xelovnurad
gagudes, ramac gamoiwvia sikvdili. sasamarTlom sakmarisad miiCnia ganmcxa-
deblis mier warmodgenili samedicino mtkicebulebebi, raTa daedgina kon-
venciis me-2 muxlis darRveva. kerZod, sasamarTlom ganacxada, rom ganmcxade-
blis Zmis gardacvalebis garemoebebi saxelmwifos pasuxismgeblobis sakiTxs
ayenebda. Sesabamisad, sasamarTlom daadgina me-2 muxlis arsebiTi mxaris dar-
Rveva, magram aRniSna, rom aseve dairRva me-2 muxlis proceduruli moTxovne-
bi, radgan sikvdilis SemTxvevasTan dakavSirebuli gamoZieba awarmoves imave
Jandarmeriis warmomadgenlebma, romlis wevrebic eWvmitanili iyvnen me-2 mux-
lis sawinaaRmdego moqmedebis ganxorcielebaSi. ganmcxadeblis Zmis gar-
dacvalebis Semdeg Jandarmeriis warmomadgenlebma dauyovnebliv ar acnobes
kompetentur organos gardacvalebis Sesaxeb, xolo provinciis administraci-
uli sabWo, romelic warmarTavda gamoZiebas, ar iyo saTanadod damoukidebe-
li da efeqtiani. me-2 muxlis darRvevasTan erTad sasamarTlom daadgina, rom
aseve dairRva konvenciis me-3 (wamebis akrZalva) da 38-e muxlebi, radgan Turqe-
Tis xelisuflebis organoebi TurqeTis teritoriaze sagamoZiebo misiis ganx-
orcielebaSi araefeqtianad TanamSromlobdnen sasamarTlosTan samarTal-
warmoebis jerovnad ganxorcielebis mizniT.

saqme _ Anguelova v. Bulgaria32 _ exeboda ganmcxadeblis 17 wlis vaJiSvilis
mkvlelobas policielis mier am ukanasknelis qurdobis braldebis safuZ-
velze dakavebis dros. prokuraturis organoebis mier sasikvdilo SemTxvev-
asTan dakavSirebiT warmoebulma gamoZiebam daaskvna, rom sikvdili gamoiwvia
SemTxveviTma Wrilobam, romelic win uswrebda zabCekovis dakavebas.

sasamarTlom ganixila mxareTa mier warmodgenili mtkicebulebebi da aRni-
Sna, rom zabCekovi gardaicvala ramdenime saaTSi mas Semdeg, rac igi miiyvanes
policiis dawesebulebaSi. amitom, sasamarTlos gancxadebiT, saxelmwifo
valdebuli iyo, sarwmuno argumentacia waredgina ganmcxadeblis vaJis gar-
dacvalebasTan dakavSirebiT. Tavis mxriv, mopasuxe mTavroba eyrdnoboda me-
ore sasamarTlo samedicino eqspertizis daskvnas, romlis Tanaxmadac, ganm-
cxadeblis vaJis sikvdili gamoiwvia Tavis qalis dazianebam, romelic man mi-
iRo sikvdilamde 10 saaTiT adre. mTavrobis mtkicebiT, ganmcxadeblis vaJma
Tavis qalis dazianeba miiRo 1996 wlis 28 ianvris saRamos, 7 saaTamde, maSin roca
zabCekovi policiam daakava 5 saaTiT gvian. sasamarTlo ar daeTanxma mTavrobas
da ar miiRo sarwmunod mis mier warmodgenili argumentacia, radgan meore
eqspertiza Tavis qalis dazianebis miRebis drosTan dakavSirebiT Catarda
fotoebis saSualebiT, romelzec asaxuli iyo sisxlis beltebi da gadaRebu-
li iyo zabCekovis sikvdilidan 6 saaTis Semdeg. amasTanave, meore samedicino
Semowmeba dafuZnebuli iyo mxolod dokumentur masalebze da mniSvnelovnad
gansxvavdeboda pirveli samedicino Semowmebisagan, agreTve ar iyo moyvanili
pirveli moxsenebis mcdarobis aranairi argumenti. sasamarTlom mxedveloba-
Si miiRo is garemoebac, rom pirveli samedicino Semowmeba Catarda uSualod
gardacvlilis sxeulze. amasTanave, sasamarTlom alogikurad miiCnia ganmeo-
rebiTi eqspertizis Sedegebi, radgan, am logikiT, Tu zabCekovma marTlac mi-
iRo Tavis qalis dazianeba 1996 wlis 28 ianvars 7 saaTamde, es aRniSnavda imas,
rom man SeZlo Tavis megobrebTan erTad barSi Sesvla da amis Semdeg gadawyvi-
ta manqanis nawilebis moparva, anu yovelive es ganaxorciela dazianebuli Tavis

32 2002 wlis 13 ivnisis gadawyvetileba (ganacxadi #38361/97.)

me-2 muxli _ sicocxlis ufleba
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qaliT?! pirveli samedicino Semowmebis Sedegad ki dafiqsirda, rom dazianeba
zabCekovis sikvdilamde 4-6 saaTiT adre iyo miyenebuli, anu im dros, rodesac
igi imyofeboda policiaSi. garda amisa, zabCekovs aReniSneboda iseTi da-
zianebebic, romlebic, savaraudod, miyenebuli iyo imave moqmedebebis Sede-
gad, ramac gamoiwvia Tavis qalis dazianeba. yovelive zemoxsenebulidan gamom-
dinare, sasamarTlom miiCnia, rom ganmcxadeblis Svilis sikvdilisaTvis pasux-
ismgebloba ekisrebodaT xelisuflebis organoebs. Sesabamisad, sasamarTlom
daadgina, rom saxelmwifo xelisuflebis organoebis mxridan dairRva me-2 mux-
liT garantirebuli arsebiTi ufleba. amasTanave, sasamarTlom daadgina, rom
bulgareTis xelisuflebis organoebma daarRvies konvenciis me-2 muxlis pro-
ceduruli mxarec, anu ar uzrunvelyves dazaralebuli dauyovnebeli samedi-
cino daxmarebiT, maSin roca aSkara iyo, rom igi sikvdils ebrZoda. agreTve
maT ar uwarmoebiaT efeqtiani gamoZieba ganmcxadeblis vaJis sikvdilTan dakav-
SirebiT, radgan gardacvlilis sxeulis Semowmebis Sedegad yuradReba ar gam-
axvilebula sxva dazianebebze, garda Tavis qalisa, prokuraturis organoebi
ki gadawyvetilebis gamotanisas daeyrdnen da gaiTvaliswines mxolod meore
samedicino Semowmebis Sedegad gamotanili naklebad sarwmuno daskvna.

saqme _ Finukane v. the United Kingdom33 _ exeba 1989 wlis 12 Tebervals ganmcxa-
deblis meuRlis mkvlelobas, romelic advokati iyo. misi mkvlelobisaTvis
pasuxismgebloba aiRo dajgufebam @Ulster Freedom Fighters (“UFF”)~. daiwyo mkv-
lelobis gamoZieba, magram sisxlis samarTlis saqme konkretuli piris winaaRm-
deg ar aRZrula. mokvleva daiwyo 1990 wlis 6 seqtembers, magram imave dRes
daixura. aseve uSedegod damTavrda 11 wlis ganmavlobaSi policiis mier ganx-
orcielebuli mokvleva. marTalia, strasburgis sasamarTlom gaiTvaliswina
xelisuflebis organoebis mier ganxorcielebuli moqmedebebi, magram arasak-
marisad miiCnia isini da, Sesabamisad, daadgina, rom dairRva konvenciis me-2
muxli.

33 2003 wlis 1 ivlisis gadawyvetileba (ganacxadi #29178/95); analogiuri gadawyvetileba
analogiuri motivebis safuZvelze miiRo strasburgis sasamarTlom saqmeze _ Hugh Jordan v. the
United Kingdom, 2001 wlis 4 agvistos gadawyvetileba (ganacxadi #24746/94) da saqmeze _ Kelly and
others v. the United Kingdom (ganacxadi #30054/96).



141

me-3 muxli

wamebis araadamianuri an damamcirebeli
mopyrobis an dasjis akrZalva

adamianis uflebaTa evropuli konvenciis me-3 muxlis Tanaxmad:

@aravin SeiZleba daeqvemdebaros wamebas an araadamianur an damamcirebel
mopyrobas an dasjas.~

wamebis akrZalva, sicocxlis uflebasTan erTad, yvelaze fundamenturi
moTxovnaa adamianis uflebaTa evropul konvenciaSi. qarTul enaze 16 sityvis-
gan Semdgari es muxli konvenciasa da TandarTul oqmebSi1 erT-erTi yvelaze
ufro mcire moculobisaa, magram misi simcire mis mniSvnelobasa da daculi
uflebis imperatiulobaze aranair gavlenas ar axdens.

swored me-3 muxlis did mniSvnelobaze saubrobda lordi Torndoni Tavis
gansxvavebul mosazrebaSi saqmeze _ Higgs v. Minister of National Security:

aSkaraa, rom nebismier adamians aqvs ufleba ar daeqvemdebaros araad-
amianur mopyrobas. ufleba, romelic civilizaciis wiaRidan momdinar-
eobs, aRiarebuli ufroa, vidre Seqmnili adamianis uflebaTa iseTi saer-
TaSoriso aqtebiT, rogorebicaa: adamianis uflebaTa sayovelTao dek-
laracia, saerTaSoriso paqti samoqalaqo da politikur uflebebze da
adamianis uflebaTa evropuli konvencia...~

me-2 msoflio omis periodSi Cadenil SemaZrwunebel qmedebaTa Semdgom,
saerTaSoriso sazogadoeba da organizaciebi gansakuTrebul yuradRebas
aqcevdnen wamebis, araadamianuri an damamcirebeli mopyrobis akrZalvas saer-
TaSoriso doneze. msoflio sazogadoebisaTvis imdenad didi iyo wamebis akrZa-
lvis mniSvneloba, rom igi saerTaSoriso CveulebiTi samarTlis nawilad iqna
miCneuli da Jus cogens-ad iTvleba. wamebis akrZalvis fundamentur mniSvnelo-
bas aseve mravali saerTaSoriso aqti aRiarebs:

adamianis uflebaTa sayovelTao deklaracia (me-5 muxli);

Jenevis me-4 konvencia;

1966 wlis samoqalaqo da politikur uflebaTa paqtis me-7 muxli (aravin
SeiZleba daeqvemdebaros wamebas an saSinel araadamianur an damamcir-
ebel mopyrobas an dasjas~);

wamebis da sxva saxis saSineli, araadamianuri da damamcirebeli mopy-
robisa da sasjelis sawinaaRmdego~ gaerTianebuli erebis organizaciis
1984 wlis konvencia (CAT);

wamebis, araadamianuri da damamcirebeli mopyrobisa da sasjelis akrZa-
lvis~ 1987 wlis evropuli konvencia.

1 yvelaze mcire moculobis muxli aris konvenciis me-2 damatebiTi oqmis me-4 muxli ucxoelTaucxoelTaucxoelTaucxoelTaucxoelTa
koleqtiuri gaZevebis Sesaxeb akrZalva, koleqtiuri gaZevebis Sesaxeb akrZalva, koleqtiuri gaZevebis Sesaxeb akrZalva, koleqtiuri gaZevebis Sesaxeb akrZalva, koleqtiuri gaZevebis Sesaxeb akrZalva, rolis Tanaxmadac @ucxoelTa koleqtiuri gaZeveba
akrZalulia~.
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me-3 muxlis absoluturi xasiaTi; gadaxvevisa da SezRudvis akrZalva

me-3 muxli, romelic @gansazRvravs demokratiuli sazogadoebis erT-erT
im yvelaze ufro fundamentur Rirebulebas, romelsac emyareba evropis sab-
Wo~,2 absoluturia da dauSvebelia misi SezRudva an misgan gadaxveva. muxlis
absoluturoba gulisxmobs ara marto kanoniT misi SezRudvis dauSveblobas
(ris uflebasac konvenciis sxva zogierTi debuleba iZleva), aramed, agreTve,
gadaxvevisa da SezRudvis dauSveblobas TviT sagangebo an saomari mdgomare-
obis arsebobisas. igi sasamarTlom ganmarta saqmeSi Ireland v. the United Kingdom:

konvenciis me-3 muxlidan gamomdinare, akrZalva absoluturi xasiaTi-
saa da debulebis damrRvev qmedebaTa gamarTleba dauSvebelia rogorc
konvenciiT, aseve saerTaSoriso samarTliT.~3

konvenciis me-15 muxlis me-2 punqti naTlad gansazRvravs, rom sagangebo
mdgomareobis arsebobis SemTxvevaSic ki (romelic emuqreba eris sicocxles),
saxelmwifos, romelmac xeli moawera konvencias, ufleba ara aqvs me-3 muxlis
moTxovnaTa sawinaaRmdegod arasaTanadod moepyros pirs. konfliqtis aranai-
ri done, teroristuli danaSauli ar amcirebs piris uflebas daculi iyos
arasaTanado mopyrobisagan.

xsenebuli gulisxmobs imas, rom gaumarTlebelia da dauSvebelia me-3 mux-
lis moTxovnaTa sawinaaRmdegod Cadenili yvela qmedeba, ra mizansac ar unda
emsaxurebodes igi, iqneba es saxelmwifos uSiSroebisa da usafrTxoebis, Tu
danaSaulTan, maT Soris terorizmTan an organizebul danaSaulTan, brZolis
interesebi.4 sasamarTlo aRiarebs, rom arsebobs aSkara siZneleebi, romlebic
danaSaulTan brZolas axasiaTebs. kerZod, iseT danaSaulebTan brZolas,
rogoricaa organizebuli danaSauli da terorizmi. sasamarTlo aseve aRiarebs
aseT danaSaulTa gamoZiebis saWiroebas da amasTan dakavSirebiT uSvebs, rom
aseT danaSaulTa gamoZiebisas calkeuli gamonaklisebi mtkicebulebebTan
dakavSirebul wesebsa da procesualur wesebTan mimarTebaSi SesaZloa daSve-
bul iqnes. TumcaRa, swored imave siZneleebs ar SeuZliaT raime saxiT gamoi-
wvios SezRudvebis daweseba pirTa fizikuri xelSeuvalobis dacvasTan mima-
rTebaSi. dakiTxvisa da interviuebis dros arasaTanado mopyrobis gamoyeneb-
is akrZalva, aseTi mopyrobis Sedegad mopovebuli informaciis gamoyenebis
akrZalvasTan erTad, rCeba absoluturad.

swored am muxliT daculi uflebis absoluturi xasiaTiT aixsneba is faq-
ti, rom me-3 muxlis moqmedebis sfero vrceldeba ara marto policiis/uSiS-
roebis Tu sasjelaRsrulebiT/samkurnalo dawesebulebebSi Cadenil qmede-
bebze, aramed eqstradicia/deportacia/gaZevebasTan dakavSirebul proce-
durebzec5 da negatiur valdebulebaTa garda, aseve, moicavs saxelmwifos
pozitiur valdebulebebsac.

2 Soering v. U.K saqmeze gamotanili ganaCeni.
3 1989 wlis 7 ivlisis ganaCeni.
4 Tomazi v. France saqmeze gamotanili ganaCeni 1992 wlis 27  agvisto.
5 miuxedavad im faqtisa, rom adamianis uflebaTa evropuli konvencia ar iTvaliswinebs raime
saxis debulebas, romlis Tanaxmadac pirs mieniWeba ufleba, ar iqnes eqstradirebuli/
deportirebuli/gaZevebuli Sesabamis konkretul saxelmwifoSi, me-3 muxlis absoluturi
xasiaTidan gamomdinare, aRniSnuli sakiTxi SesaZloa, moxvdes me-3 muxlis moqmedebis sferoSi
(Soering v. the United kingdom; Chahal v. the United Kingdom; Cruz-Varas and others v. Sweden; Mamatkulov and
Abdurasulovich v. Turkey).
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me-3 muxlis moqmedebis sfero

sisastikis minimaluri zRvris cneba (De Minimis Rule)

zogjer Znelia sazRvris dadgena, erTi mxriv, uxeS mopyrobasa da, meore
mxriv, me-3 muxliT akrZalul mopyrobas Soris.6 ar arsebobs me-3 muxliT akrZa-
luli mopyrobisa da dasjis absoluturi da universaluri standarti. war-
moadgens Tu ara mopyroba Tu sasjeli wamebas, araadamianurs Tu damamcir-
ebels, unda ganisazRvros saqmis yvela garemoebis safuZvelze.

arasaTanado mopyrobam unda miaRwios sisastikis minimalur zRvars imis-
aTvis, raTa moxvdes me-3 muxlis moqmedebis sferoSi. xsenebuli minimumis Se-
faseba fardobiTia da igi damokidebulia saqmis yvela garemoebaze, rogoric
aris mopyrobis xangrZlivoba, fizikuri da sulieri Sedegebi da, zogierT
SemTxvevaSi, msxverplis sqesi, asaki da janmrTelobis mdgomareoba~.

strasburgis uwyebebis mier, aseve, aRiarebulia, rom qmedeba, romelic Sei-
Zleba miCneul iyos me-3 muxlis moTxovnaTa sawinaaRmdegod, SesaZloa, aseve,
cvalebadi iyos sxvadasxva garemoebebSi. Greek-is saqmeze komisiam aRniSna:

calkeul mowmeTa Cvenebebidan naTlad Cans, rom patimrobaSi myofi piris
mimarT, rogorc policiis aseve samxedro xelisuflebis warmomadgenelTa
mier ganxorcielebuli mopyrobis garkveuli simkacre Sewynarebulia umetesi
patimrebis mier da zogjer Cveulebriv movlenadac ki aris aRqmuli. xsenebu-
li xazs usvams im faqts, rom is zRvari, romlis qvemoTac patimrebsa da Tavisu-
flebaSi myof sazogadoebas SeuZliaT Seiwynaron fizikuri Zaladoba, rogorc
ara sastiki da zRvargadalaxuli, cvalebadobs sxvadasxva sazogadoebas Soris
da TviT sazogadoebis sxvadasxva nawilebs Sorisac ki~.

cvalebadia dakisrebuli sasjelis arahumanurobis zRvari. magaliTad, sa-
kiTxi _ aris Tu ara dakisrebuli sasjeli arahumanuri _ SesaZloa damokide-
buli iyos Cadenili danaSaulis simZimeze. @msubuqi danaSaulisaTvis gan-
sakuTrebiT mkacri sasjeli SesaZloa moxvdes me-3 muxlis moqmedebis sfero-
Si~, rodesac igive sasjeli absoluturad dasaSvebad miiCneva SedarebiT se-
riozuli danaSaulisaTvis.7 analogiurad, calkeuli danaSaulisaTvis Sesa-
Zloa danaSaulis Camdeni piri araproporciuli iyos asakis, sulieri Tu fiz-
ikuri mdgomareobis gamo, ramac SesaZloa gamoiwvios me-3 muxlis darRveva,
maSin, rodesac aseTi sasjeli sruliad gamarTlebulia sxva damnaSaveebTan
mimarTebaSi, romlebmac Caidines imave tipis danaSauli. ufro metic, dakisre-
bul sasjelTan dakavSirebulma garemoebebma, rogoradac SesaZloa mogvevli-
nos aRsrulebis adgili an pirobebi, SesaZloa sasjeli gaxados arahumanuri,
miuxedavad imisa, rom TviTon dakisrebuli sasjeli arc ewinaaRmdegebodes me-
3 muxlis moTxovnebs.

zemoxsenebulidan gamomdinare, naTlad Cans, rom aRniSnuli sakiTxis ganx-
ilvisas strasburgis sasamarTlo mxedvelobaSi iRebs konkretuli saqmis yve-
la garemoebas, afasebs ganxorcielebuli mopyrobisa Tu sasjelis sisastikes,
iTvaliswinebs msxverplis sqess, asaks, fizikur Tu sulier mdgomareobas da
mopyrobis ganxorcielebis Sedegad damdgar Sedegebs, agreTve, dakisrebuli
sasjelis proporciulobas Cadenil danaSaulTan. ramodenime saqmeSi sasa-

6 1989 wlis 4  maisis moxseneba, McCallum, A.183, gv. 29.
7 X. v. the United Kingdom 1973, gv.160.

me-3 muxli _ wamebis araadamianuri an damamcirebeli mopyrobis an dasjis akrZalva
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marTlom daadgina, rom mopyroba, miuxedavad imisa, rom iyo arasasiamovno da
uxeSic ki, ar iTvleboda araadamianurad an damamcireblad. magaliTad, Guzzar-
di-s8 saqmeSi b-ni guzardis mdgomareoba, romelic patimrobaSi imyofeboda kun-
Zulze, @yovelgvari eWvis gareSe CaiTvala arasasiamovnod da momabezrebla-
dac ki~, magram miuxedavad amisa, sasamarTlos azriT, mis mimarT ganxorciele-
bulma mopyrobam ver miaRwia me-3 muxliT dadgenil minimalur zRvars. me-3
muxlis darRvevad ar CaiTvala, aseve, is pirobebi, romelSic q-ni lopes os-
tras ojaxi cxovrobda – im sawarmos gverdze, sadac amuSavebdnen Txevad da
myar narCenebs, romelic ganadgurebis miuxedavad, gamoyofda gamonabolqvs,
xmaurs da Zlier suns, me-3 muxlis mniSvnelobiT,9 ar warmoadgenda araadamia-
nur mopyrobas.

wameba, araadamianuri da damamcirebeli mopyroba da sasjeli

adamianis uflebaTa evropuli konvenciis me-3 muxlis teqstidan naTlad
Cans, rom wamebas, araadamianur da damamcirebel mopyrobas, rogorc iuridi-
ul terminebs, gaaCniaT sakuTari, gancalkevebuli samarTlebrivi mniSvnelo-
ba. Dikme v.Turkey10 saqmeSi sasamarTlom aRniSna, rom terminebis _ @wamebisa~ da
@araadamianuri an damamcirebeli mopyrobis~, gamoyenebisas konvenciis Semqm-
nelTa mizans warmoadgenda maTi erTmaneTisagan aSkara da naTeli gamijvna.
iTvleba, rom terminebi: @wameba~, @araadamianuri da damamcirebeli mopyroba~
konvenciis me-3 muxlis teqstSi ierarqiis mixedviT aris ganTavsebuli. pirve-
li modis wameba~, rogorc me-3 muxlis yvelaze ufro uxeSi darRveva, mas mos-
devs araadamianuri mopyroba an @dasja~, Semdeg ki _ @damamcirebeli mopyroba
an dasja~.

Tumca, garkveulwilad, gansxvavebuli midgoma aqvs wamebis sawinaaRmdego
komitets, romelsac xsenebuli terminebi amomwuravad arasodes ganumartavs.
komitetis midgomis Tanaxmad, wameba, araadamianuri da damamcirebeli mopy-
roba an dasja warmoadgens arasaTanado mopyrobis gansxvavebul saxeobebs,
romlebic met-naklebad erTmaneTTan aris urTierTkavSirSi.11

1. wameba

1984 wlis wamebisa da sxva sastiki, araadamianuri an damamcirebeli mopy-
robis an dasjis sawinaaRmdego konvenciis Tanaxmad,12

wameba niSnavs nebismier qmedebas, romliTac saSineli tkivili an tanj-
va, ar aqvs mniSvneloba, fizikuri Tu sulieri, ganzrax miadga pirs im
mizniT, rom misgan an mesame pirisgan mopovebuliyo informacia an aRi-
areba misi dasjisaTvis im qmedebisaTvis, romelic man an mesame pirma
Caidina an arsebobs eWvi, rom Caidina, an daaSinon an gamoiyenon iZuleba
mis an mesame piris mimarT, an sxva raime mizniT, romelic efuZneba nebi-
smieri saxis diskriminacias~.

8 Guzzardi v. Italy, saqmeze gamotanili ganaCeni, 1980 wlis 6 noemberi.
9 1994 wlis 9 dekembris ganaCeni.
10 2000 wlis 11 ivlisis ganaCeni.
11 ix. Evans and Morgan, Preventing Torture (200 wlis 27  ivnisi).
12 wamebisa da sxva sastiki, araadamianuri an damamcirebeli mopyrobis an dasjis sawinaaRmdego
1984 wlis konvencia ZalaSi Sevida 1987 wlis 26 ivniss.
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zemoxsenebulidan SesaZloa gamovyoT cneba _ @wamebis~, sami umTavresi elementi:

1. saSineli sulieri Tu fizikuri tkivilis an tanjvis miyeneba;
2. tkivilis mizanmimarTulad da ganzrax miyeneba;
3. calkeuli miznis (rogoricaa informaciis mopoveba, dasja an daSineba)

misaRwevad.

saSineli sulieri Tu fizikuri tkivilis an tanjvis miyeneba

saxelmwifoTaSoris saqmeSi _ Ireland v. the United Kingdom, sasamarTlos azriT,
wamebasa da yvela sxva saxis araadamianur qmedebas Soris gansxvaveba @gamom-
dinareobs pirisaTvis miyenebuli tanjvis siZlierisa da intensiurobis sxva-
dasxvaobis safuZvelze~. miyenebuli tanjvis sisastike an intensiuroba Sesa-
Zloa Sefasdes zemoxsenebul faqtorebze miTiTebiT:

xangrZlivoba;
fizikuri da sulieri Sedegebi;
msxverplis sqesi, asaki da janmrTelobis mdgomareoba;
aRsrulebis xasiaTi da meTodi.

xsenebuli kriteriumebis subieqturi elementebi _ msxverplis sqesi, asaki
da janmrTelobis mdgomareoba, gamoiyeneba calkeuli qmedebis intensiuro-
bis Sesafaseblad. Tumca, Semamsubuqebeli efeqti imis Sefasebisas, warmoad-
gens Tu ara qmedeba wamebas, minimumamde unda iqnes dayvanili. qmedebebi, rom-
lebic, obieqturi niSnis Tanaxmad, ayenebs pirs tkivils sakmarisi sisastikiT,
CaiTvleba wamebad, miuxedavad imisa, es piri mdedrobiTi sqesis aris Tu mam-
robiTi, anda aris Tu ara Zlieri agebulebis. xsenebuli sasamarTlom gan-
marta Selmouni-s13 saqmeSi, sadac man aRniSna, rom im saqmeSi ganxorcielebuli
mopyroba ara marto kanonsawinaaRmdego iyo, aramed dasagmobi da damamcire-
beli iqneboda yvelasaTvis, miuxedavad maTi mdgomareobisa.

pirveli saqme, romelSic konvenciis organoebs unda ganexilaT wamebasTan
dakavSirebuli saCivari, iyo saxelmwifoTaSoriso saqme saberZneTis winaaRm-
deg im qmedebebTan dakavSirebiT, romelsac im droisaTvis saberZneTis saTa-
veSi myofi samxedro xunta14 axorcielebda. komisia iyo erTaderTi organo,
romelmac saCivrebi ganixila, radganac saberZneTis imJamindelma mTavrobam
gamoZiebis warmarTvidan mokle xanSi konvenciis denonsireba moaxdina. Tum-
caRa, komisiam daadgina, rom adgili hqonda falangis (Falanga) praqtikasa (cema
fexis gulebze myari sagniT) da eleqtroSokis gamoyenebas, sikvdiliT dasjis
scenis gaTamaSebas da msxverplTaTvis srolisa da maTi mokvlis muqaras. ko-
misiam daaskvna, rom adgili hqonda wamebisa da arasaTanado mopyrobis faqtebs.

meore saxelmwifoTaSoriso saqmeSi _ Ireland v. the United Kingdom, komisiam
erTxmad daaskvna, rom winamdebare saqmeSi e.w. 5 meTodis erToblivad gamoy-
eneba _ @dezorientacia~ Tu @mgrZnobelobis gamqrobi~ meTodebi, warmoadgen-
da araadamianur mopyrobasa da wamebas, romelic arRvevda me-3 muxls. e.w. 5
meTods warmoadgenda:

1. kedelTan dgoma: patimrebis iZuleba, ramdenime saaTis ganmavlobaSi
yofiliyvnen @stresul mdgomareobaSi~. isini, visac amgvarad moeqcnen, aRwerd-

13 Selmouni v. France saqmeze gamotanili ganaCeni 1998 wlis 28 ivlisi.
14 Greek case komisiis gadawyvetileba, moxseneba 1969 wlis 5 noemberi.

me-3 muxli _ wamebis araadamianuri an damamcirebeli mopyrobis an dasjis akrZalva
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nen: kedelTan unda mdgariyvnen gamarTulad, xelebi Tavs qvemoT aweuli, mux-
lebSi gaWimuli da terfebi Sebrunebuli _ aiZulebda maT mdgariyvnen cere-
bze da sxeulis mTeli simZime gadasuliyo fexis TiTebze~.

2. Tavsafari: patimrebs Tavze acmevdnen Savi an muqi lurji feris toma-
ras da aseT mdgomareobaSi mTeli periodis ganmavlobaSi axorcielebdnen maT
dakiTxvas;

3. xmaurisadmi daqvemdebareba: dakiTxvisas patimrebs aTavsebdnen iseT
oTaxSi, romelSic adgili hqonda xmamaRal, sisinis magvar gangrZobad xmaurs;

4. Zilis aRkveTa: dakiTxvis gamo patimrebs ukrZalavdnen Zils;

5. saWmlisa da sasmelis aRkveTa: centrSi yofnisa da dakiTxvebis dros
patimrebisadmi iyenebdnen Semcirebuli dietis meTods.

sasamarTlo ar daeTanxma komisias da xmaTa umravlesobiT mopyroba
daakvalificira rogorc araadamianuri mopyroba da ara rogorc wameba. sasa-
marTlom daadgina, rom radganac 5 meTodi gamoyenebuli iyo erTobliobaSi,
ganzrax da 4 saaTis ganmavlobaSi, qmedebam gamoiwvia maTdami daqvemdebarebu-
li pirebis intensiuri fizikuri da sulieri tanjva. dakiTxvis dros, aseve,
gamoiwvia mwvave fsiqikuri moSliloba. amitomac, aRniSnuli qmedeba, me-3 mux-
lis gagebiT, eqceva araadamianuri mopyrobis kategoriaSi. meTodebi aseve iyo
damamcirebeli, radganac isini msxverplSi warmoSobdnen SiSis, tkivilisa da
arasrulfasovnebis gancdas, romelsac maTi Seuracxyofa, damcireba, fizikuri
Tu moraluri Seuvalobis darRveva SeeZlo. Tumca, isini miznad ar isaxavdnen
konkretuli siZlierisa da sisastikis tanjvas, rac nagulisxmevia wamebaSi~.

tkivilis ganzrax da mizanmimarTulad miyeneba

sasamarTlos mier saqmeSi _ Ireland v. the United Kingdom, wameba aRwerilia
rogorc araadamianuri mopyrobis ganzraxi forma. Aksoy v. Turkey-is saqmis pirv-
el sasamarTlo gadawyvetilebaSi, romelSic dadginda, rom adgili hqonda
piris wamebas, sasamarTlom aRniSna, rom @xsenebuli mopyroba mxolod da mx-
olod ganzrax SeiZleboda yofiliyo miyenebuli~. sasamarTlom ganaviTara
Tavisi mosazreba da aRniSna, rom garkveuli momzadeba da Zalisxmeva iyo saWiro
qmedebis gansaxorcieleblad~. qmedeba, romelzec Cven vsaubrobT, warmoad-
genda e.w. palestinur dakidebas~, romlis drosac msxverpli dakidebulia xe-
lebiT, romelic mas zurgs ukan aqvs Sekruli.

wamebis faqtis arseboba sasamarTlom aseve daadgina saqmeze Aydin v.Turkey.15

ganmcxadebeli _ TurqeTis moqalaqe, erovnebiT qurTi qalbatoni, amtkiceb-
da, rom TurqeTis uSiSroebis Zalebis mier dapatimrebis Semdeg, patimrobis

15 aRniSnul saqmeSi sasamarTlom ganacxada, rom saxelmwifo xelisuflebis organos
warmomadgenlis mier patimris gaupatiureba unda CaiTvalos arasaTanado mopyrobis
gansakuTrebiT mZime da dasagmob formad, Tu gaviTvaliswinebT im faqts, rom damnaSaves
advilad SeuZlia msxverplis ususurobisa da susti winaaRmdegobis gamoyeneba. garda amisa,
gaupatiureba tovebs Rrma fsiqologiur iarebs, romelTa aRmofxvrac ise swrafad ar
eqvemdebareba drois gasvlas, rogorc fizikuri da sulieri darRvevebis sxva formebis dros.
ganmcxadebelma, aseve, ganicada mwvave fizikuri tkivili Zaladobrivi gaupatiurebisagan,
romelsac masSi unda daetovebina Seuracxyofis grZnoba da ziani miayena mas, rogorc fizikuri,
aseve emociuri TvalsazrisiT.
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periodSi (romelic grZeldeboda 3 dRis ganmavlobaSi) igi cemes, awames da gaau-
patiures. strasburgis sasamarTlom warmodgenili mtkicebulebebi ganixila
da daadgina, rom ganmcxadebelTan mimarTebaSi ganxorcielebuli yvela qmedeba
_ fizikuri da sulieri Zaladoba, gansakuTrebiT ki gaupatiureba,16 me-3 mux-
lis mniSvnelobiT warmoadgenda wamebas. anu sasamarTlom kidev erTxel gan-
marta, rom xsenebuli qmedebebis Cadena ganzraxvisa da garkveuli momzadebis
gareSe SeuZlebeli iyo.

axlaxan saqmeSi _ Dikme v. Turkey,17 sasamarTlom aseve daadgina, rom msxverp-
lis winaaRmdeg ganxorcielebuli mopyroba moicavda, @sul mcire, mraval dar-
tymas da wamebis sxva analogiur formebs~. sasamarTlom CaTvala, rom saxelm-
wifo xelisuflebis organoebis warmomadgenlebi TavianTi movaleobebis ganx-
orcielebis procesSi b-n dikmes winaaRmdeg ganzrax ase moqmedebdnen.

mizani

sityva @wameba~ umetes SemTxvevaSi gamoiyeneba im araadamianuri mopy-
robasTan dakavSirebiT, romelsac gaaCnia garkveuli mizani, rogoricaa, ma-
galiTad, informaciis an aRiarebis mopoveba, anda piris dasja. sasamarTlom
ramdenimejer aRniSna, rom mizanswrafulobis elementi aRiarebulia gaer-
Tianebuli erebis organizaciis konvenciaSi mocemul wamebis gansazRvrebaSi
da, rom gansazRvreba miuTiTebs wamebaze, romelic gulisxmobs ganzrax Zlieri
tkivilis an tanjvis miyenebas, im mizniT, rom inter alia mopovebul iqnes infor-
macia piris dasjisa Tu SeSinebisTvis. Aksoy-s, Dikme–s saqmeebze gamotanil
ganaCenebSi sasamarTlom gansazRvra, rom araadamianuri mopyroba ganxorciel-
da im mizniT, rom mopovebuli yofiliyo aRiareba an informacia im samarTal-
darRvevebTan dakavSirebiT, romelTa CadenaSic b-ni aksoi da b-ni dikme iyvnen
eWvmitanili. sxva saqmeebSi, sadac adgili hqonda patimarTa wamebas, sasamarTlom
analogiurad daadgina, rom mopyroba ganxorcielebul iqna dakiTxvis dros im
mizniT, rom mopovebuliyo informacia an aRiareba an momxdariyo maTi daSineba.

saqmeebi, romlebSic sasamarTlom daadgina, rom adgili hqonda wamebas
(Actus reus)

miuxedavad imisa, rom adamianis uflebaTa evropulma sasamarTlom Tavi
Seikava im konkretuli qmedebebis klasifikaciisagan, romlebic avtomaturad
SeiZleba kvalificirebul iqnes rogorc wameba, momdevno saqmeebis mokle mi-
moxilviT mainc SesaZlebeli xdeba gamovitanoT logikuri daskvna, Tu ra sax-
is qmedeba miiCneva strasburgis sasamarTlos mier wamebad:

1. Aksoy v. Turkey

pirveli saqme, romelSic sasamarTlom daadgina, rom adgili hqonda wame-
bas. msxverpli daeqvemdebara @palestinur dakidebas~, sxva sityvebiT rom vTq-

16 Zalian mniSvnelovani da saintereso ganacxadi gaakeTa strasburgis sasamarTlom saqmeze J
M v. the United Kingdom @mopasuxis mier, romelic braldebulia gaupatiurebis CadenaSi, qmedebis
savaraudo msxverplis jvaredinma dakiTxvam sasamarTlo ganxilvis mimdinareobisas garkveul
SemTxvevebSi SesaZloa miCneul iqnes araadamianur mopyrobad, es damokidebulia jvaredini
dakiTxvis xangrZlivobasa da meTodze.
17 ganacxadi # 20869/92.

me-3 muxli _ wamebis araadamianuri an damamcirebeli mopyrobis an dasjis akrZalva
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vaT, igi gaaSiSvles, xelebi Seukres zurgs ukan da mklavebiT dakides. xseneb-
ulma gamoiwvia orive mklavis paralizeba, rac grZeldeboda garkveuli drois
ganmavlobaSi. aRniSnuli mopyrobis seriozuloba da sisastike sasamarTlom
miiCnia rogorc wameba.

2. Aydin v. Turkey

ganmcxadebeli gaxda cemis, wamebisa da gaupatiurebis msxverpli. samedi-
cino Semowmebis Sedegad dadginda, rom ganmcxadebeli ar iyo didi xani, rac
dakarga qalwuloba. ganixila ra mis winaSe warmodgenili mtkicebulebebi,
strasburgis sasamarTlom daadgina, rom yvela is qmedeba, romelic moicavda
ganmcxadebelTan mimarTebaSi ganxorcielebul fizikur da sulier Zaladobas,
gansakuTrebiT ki gaupatiurebas,18 warmoadgenda wamebas.

3. Cakici v. Turkey

saqme exeboda qurTebis winaaRmdeg Catarebuli operaciis Sedegad dapatim-
rebuli piris mimarT ganxorcielebul mopyrobas. 3 Tvis ganmavlobaSi mas cem-
dnen, Caumtvries nekni, gautexes Tavi, dakiTxvebis dros gamoiyenes eleqtro
Soki. sasamarTlos ar Seufasebia, Tu ramdenad didi tkivili Tu tanjva gan-
icada msxverplma, aseve, didi dro ar dauTmia imis garkvevisaTvis, Tu ra mi-
zans emsaxureboda zemoxsenebuli qmedebebis ganxorcieleba. sasamarTlom
daadgina, rom ganxorcielebuli qmedeba warmoadgenda me-3 muxlis yvelaze
uxeS darRvevas _ wamebas.

4. Selmouni v. France

ganmcxadebeli iyo holandiisa da marokos moqalaqe, romelic daapatimres
safrangeTSi. ganmcxadeblis mimarT ganxorcielda sxvadasxva saxis Zaladoba,
kerZod, mas scemdnen umowyalod, aTrevdnen TmebiT, aiZulebdnen erbina dere-
fanSi, romlis gayolebazec orive mxares idgnen policielebi, raTa fexi
wamoedoT misTvis, aiZules muxlebze damdgariyo axalgazrda qalis winaSe,
romelsac viRacam uTxra @axla Sen gaigoneb viRacis simReras~; mas zed aSar-
davdnen da emuqrebodnen lamfis gamoyenebiT mis Setrusvas. aRniSnul saqmeSi
aseve adgili hqonda ganmcxadeblis mimarT ganxorcielebul seqsualur Zala-
dobasa da gaukuRmarTebul qmedebebs. xsenebuli qmedebebi ara marto Zala-
dobrivi iyo, aramed Seicavdnen damamcirebel mopyrobas. am saqmeSi gaTval-
iswinebul iqna is faqtic, rom zemoxsenebuli movlenebi ar momxdara patimro-
bis mxolod erT gansazRvrul monakveTSi, aramed xorcieldeboda mudmivad
da warmoadgenda Tavdasxmis Cveulebriv formas dakiTxvisas, rac kidev ufro
amZimebda situacias. sasamarTlom daadgina, rom sakmarisi iyo is faqtic, rom
fizikurma da sulierma Zaladobam, romelic Cadenil iqna ganmcxadeblis
winaaRmdeg, gamoiwvia Zlieri~ tkivili da tanjva da atarebda gansakuTrebiT

18 Zalian mniSvnelovani da saintereso ganacxadi gaakeTa strasburgis sasamarTlom saqmeze J
M v. the United Kingdom @mopasuxis mier, romelic braldebulia gaupatiurebis CadenaSi, qmedebis
savaraudo msxverplis jvaredinma dakiTxvam sasamarTlo ganxilvis mimdinareobisas garkveul
SemTxvevebSi SesaZloa miCneul iqnes araadamianur mopyrobad, es damokidebulia jvaredini
dakiTxvis xangrZlivobasa da meTodze.
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seriozul da sastik xasiaTs. aseTi qmedeba erTmniSvnelovnad CaiTvala wame-
bad konvenciis me-3 muxlis mniSvnelobiT.

5.Accoc v. Turkey

msxverplis mimarT, sxvadasxvagvar mopyrobasTan erTad, gamoyenebul iqna
eleqtroSoki, cxeli da civi wylis procedurebo, cema da muqara misi Svileb-
is mimarT araadamianuri qmedebebis ganxorcielebasTan dakavSirebiT. aRniS-
nulma qmedebam ganmcxadebels dautova SiSisa da daucvelobis xangrZlivi sim-
ptomebi, romlebic, diagnozis Tanaxmad, warmoadgenda posttravmatul stre-
sul moSlilobas da moiTxovda mkurnalobas samedicino preparatebiT. iseve,
rogorc Selmouni-s saqmeSi, sasamarTlom, gaiTvaliswina ra ganmcxadeblis
mier gancdili arasaTanado mopyrobis sisastike da arsebuli garemoebebi, mi-
iCnia, rom adgili hqonda wamebas.

6.Dikme v. Turkey

b-ni dikmes mimarT ganxorcielebuli Zaladoba atarebda iseT xasiaTs, rom
gamoewvia rogorc fizikuri, aseve sulieri tkivili Tu tanjva, romelic kidev
ufro mZimdeboda im faqtiT, rom igi sruliad izolirebul iyo da Tvalebi
hqonda axveuli. sasamarTlom daadgina, rom b-ni dikmes moepyrnen imgvarad,
rom masSi gamoewviaT SiSis, daucvelobisa da ususurobis grZnoba, romelic
Seuracxyofda da daamcirebda mas da daakninebda mis winaaRmdegobis gawevis
unarsa da neba-survils. sasamarTlom mxedvelobaSi miiRo aseve mopyrobis xan-
grZlivoba da aRniSna, rom qmedeba xorcieldeboda xangrZlivi dakiTxvis pro-
cedurebis procesSi, romelsac igi eqvemdebareboda policiaSi patimrobis
dros. sasamarTlom daadgina, rom ganmcxadeblis winaaRmdeg ganxorcielebu-
li mopyroba mTlianobaSi, aseve, misi miznisa da xangrZlivobis gaTval-
iswinebiT, iyo gansakuTrebiT seriozuli da sastiki da SeeZlo gamoewvia
Zlieri tkivili da tanjva, amitomac qmedeba warmoadgenda wamebas konvenciis
me-3 muxlis mniSvnelobiT.

araadamianuri mopyroba

rogorc es sasamarTlom xazgasmiT aRniSna, wamebasa da araadamianur mopy-
robas Soris umTavresi gansxvaveba mdgomareobs miyenebuli tanjvis simZime-
Si. martivad rom vTqvaT, araadamianuri mopyroba gulisxmobs wamebasTan Se-
darebiT naklebi siZlierisa da intensivobis arasaTanado mopyrobas, romel-
sac SeuZlia miaRwios araadamianuri mopyrobis zRvars me-3 muxlis mniSvnelo-
biT. Tumca aRniSnuli zRvris dadgenisas aqac garkveul siZneleebs vawydeb-
iT. magaliTad, rogorc SesavalSi iqna aRniSnuli, adamianis uflebaTa dacvis
sul ufro mzardma standartebma SesaZloa migviyvanos iqamde, rom:

@...ufro meti simkacris gamoCena iyos saWiro dRevandel realobaSi
demokratiuli Rirebulebebis savaraudo darRvevebis Sefasebisas.~19

aRniSnuliT sasamarTlom kidev erTxel Segvaxsena, rom is qmedeba, romel-
ic warsulSi SesaZloa miCneuli yofiliyo rogorc araadamianuri qmedeba,

19 Selmouni v. France.

me-3 muxli _ wamebis araadamianuri an damamcirebeli mopyrobis an dasjis akrZalva



150

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

momavalSi SesaZloa CaiTvalos rogorc me-3 muxlis yvelaze ufro uxeS dar-
Rvevad, anu wamebad.

gansazRvreba: qmedeba an dasja araadamianurad iqneba kvalificirebuli,
Tuki igi iwvevs Zlier fizikur da sulier tanjvas~.20 mopyrobam SesaZloa ar
gamoiwvios fizikuri ziani, magram moicavdes @mZafr fsiqikur moSlilobas~.

akrZaluli qmedebis gamoyenebis saSiSroeba. im SemTxvevaSi, Tu me-3 mux-
liT akrZaluli qmedebis gamoyenebis safrTxe imwuTieri da realuria, xseneb-
ulma TavisTavad SesaZlebelia gamoiwvios me-3 muxlis darRveva. magaliTad,
piris mimarT wamebis ganxorcielebasTan dakavSirebuli muqara zogierT SemTx-
vevaSi miiCneva rogorc araadamianuri mopyroba.21

tanjvis xarisxi. rogorc zemoT iqna aRiniSna, wamebasa da araadamianur
mopyrobas Soris gansxvaveba ZiriTadad mdgomareobs miyenebuli tkivilisa Tu
tanjvis xarisxSi. iseve, rogorc me-3 muxlis sxva terminebTan mimarTebaSi, aqac
analogiurad moqmedebs sisastikis minimaluri zRvris principi. magram wame-
basTan SedarebiT, xsenebuli zRvari ufro dabalia, gansakuTrebiT maSin,
rodesac ganmcxadebeli imyofeba patimrobaSi. strasburgis sasamarTlom
saqmeSi Tomazi v. France, ganacxada:

miuxedavad im faqtisa, rom dadgenili dazianebebi SesaZloa SedarebiT
msubuqad mogveCvenos, isini warmoadgenen fizikuri Zalis gamoyenebis aSkara
niSnebs im piris mimarT, romelic imyofeboda patimrobaSi ... amitomac adgili
hqonda araadamianur da damamcirebel mopyrobas.~

araadamianuri mopyrobis yvelaze ufro met SemTxvevas adgili aqvs patim-
robis periodSi, ra drosac patimrebi eqvemdebarebian arasaTanado mopyrobas,
romelic sastik xasiaTs atarebda, magram ar gaaCnda intensivobis is xarisxi,
rac moiTxoveba mopyrobis wamebad kvalificirebisaTvis.

araadamianuri mopyrobas SesaZlebelia aseve adgili hqondes patimrobis
gareT momxdari mTeli rigi qmedebebis dros, romlebic mas ayeneben gan-
sakuTrebul tkivils. b-ni askeris, q-ni selCukis, q-ni dulasis da b-ni bilgi-
nis saqmeebSi22 ganmcxadebelTa reputacia Selaxul iqna uSiSroebis Zalebis
mier, romlebic axorcielebdnen operacias im midamoebSi, sadac ganmcxadeble-
bi cxovrobdnen. komisiam da sasamarTlom daadgines, rom reputaciis Selaxva
warmoadgenda Zaladobriv da ganzrax qmedebas, romelic ganxorcielda ganm-
cxadeblis usafrTxoebisa da keTildReobis sruli nivelirebis fonze, ramac
gamoiwvia maTSi SiSi da tanjva. xsenebuli warmoadgenda araadamianur mopy-
robas konvenciis me-3 muxlis mniSvnelobiT.

araadamianuri mopyroba dakavebis momentSi. xelisuflebis zogierTi or-
ganoebi varaudoben, rom dakavebis an Tavisuflebis aRkveTis momentSi araad-
amianuri mopyroba sasamarTlos mier SesaZloa CaiTvalos rogorc me-3 mux-
lis naklebad mZime darRveva. Egmez v. Cyprus23 saqmeSi saxelmwifom aRiara, rom
ganmcxadebeli ganzrax daeqvemdebara Zaladobas policiis warmomadgenelTa
mxridan dakavebis periodSi. magram sasamarTlom gadawyvita, rom warmodgeni-

20 Ireland v, the United Kingdom punqti 159.
21 Campbell and Cosans v. U.K punqti 26.
22 Selcuk and Asker v. Turkey 1998 wlis 24  aprilis ganaCeni.
23 2002 wlis ganaCeni.
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li faqtebis Sesabamisad, adgili hqonda ufro araadamianur mopyrobas, vidre
wamebas, radgan zianis miyeneba xorcieldeboda mokle xnis ganmavlobaSi da
SedarebiT naklebi siZlieriTa da intensivobiT, ar yofila warmodgenili
aranairi mtkicebuleba, romliTac dadasturdeboda, rom arasaTanado mopy-
robas gaaCnda xSiri an xangrZlivi xasiaTi; ver iqna dadgenili, rom policiis
oficerTa mizans warmoadgenda aRiarebis mopoveba. swored am ukanasknelma
garemoebam ganapiroba sasamarTlo ganaCenSi qmedebis araadamianurad mopyro-
bis kvalificireba.

damamcirebeli mopyroba

gansazRvreba: damamcirebelia qmedeba, romelic warmoSobs msxverplSi Si-
Sis, tkivilisa da damcirebis grZnobebs da iwvevs mis Seuracxyofasa da dam-
cirebas. ganmartebis Tanaxmad, damamcirebeli mopyroba aseve moicavs qmede-
bas, romelic daarRvevs msxverplis fizikur Tu sulier xelSeuvalobas an ai-
Zulebs msxverpls imoqmedos Tavisi survilis an sindisis sawinaaRmdegod.24

gansxvaveba: konvenciis me-3 muxlis wameba da araadamianur mopyroba dam-
amcirebeli mopyrobisgan gansxvavdeba miyenebuli tkivilisa da tanjvis siZli-
eris xarisxiT.

damcireba: arasaTanado mopyroba Tavis mxriv ar CaiTvleba damamcireblad
konvenciis me-3 muxlis mniSvnelobiT, Tuki Sesabamisi piri ar iqneba mesame pir-
Ta an sakuTar TvalSi damcirebuli im doniT, rom am ukanasknelma miaRwios
sisastikis minimalur zRvars.25 xsenebuli zRvari Sefasebul unda iqnes saqmis
yvela garemoebidan gamomdinare. me-3 muxlis mniSvnelobiT, damcirebis done
unda aWarbebdes damcirebis im efeqts, romelic Tan sdevs kanonier sasjels.

imis ganxilvisas, iyo Tu ara sasjeli an mopyroba @damamcirebeli~ me-3 mux-
lis mniSvnelobiT, gaTvaliswinebul unda iqnes, warmoadgens Tu ara sasjelis
an mopyrobis mizans Sesabamisi piris Seuracxyofa an damcireba. rac Seexeba
Sedegebs, iqonia Tu ara man uaryofiTi zegavlena mis pirovnebaze im saxiT,
romelic ar Seesabameba me-3 muxls, aseTi miznis arqonas ar SeuZlia gamoricx-
os me-3 muxlis darRvevis dadgena.

iseT faqtorebs, rogorebicaa, msxverplis asaki da sqesi, SeuZliaT didi
zegavlena moaxdinos imaze, mopyroba araadamianuria Tu igi wamebas warmoad-
gens, radganac imis Sefaseba, daeqvemdebara piri damamcirebel mopyrobas Tu
ara, ufro subieqturia. am konteqstSi sasamarTlom aseve daadgina, rom Sesa-
Zloa sakmarisi aRmoCndes is faqti, rom msxverpli Seuracxyofil da damcire-
bul iqna sakuTar TvalSi, Tundac is sxvis TvalSi ar iyos damcirebuli.

sasamarTlos mier ganxilul erT-erT saqmeSi 15 wlis biWs miesaja fizikuri
sasjeli, kerZod, 3 dartyma tirifis rozgiT. ganmcxadebels unda Caexada Sar-
vali da sacvali, gadaxriliyo magidaze, romlis meore mxridanac mas ori pol-
icieli daiWerda, mesame ki aRasrulebda sasjels. ganmcxadeblis mamam dakar-
ga kontroli sakuTar Tavze da gaiwia erT-erT policielze, amitomac saWiro
gaxda misi Sekaveba. garozgvis Semdeg ganmcxadebels hqonda tkivilebi kvi-
ranaxevris ganmavlobaSi.
24 ix. Ireland v. Turkey.
25 ix. Tyrer v. the United Kingdom (1979-80).
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sasamarTlom daadgina, rom xsenebuli sasjeli moicavda Seuracxyofisa da
damcirebis elements da miaRwia im zRvars, romelsac gulisxmobs cneba @dam-
amcirebeli sasjeli~.

damamcirebeli elementi ver aRmoaCina sasamarTlom saqmeSi Raninen v. Fin-
ladnd, romelSic ganmcxadebeli Cioda, rom sasamarTlosa da sazogadoebis
winaSe misi xelborkilebiT warmoCena arRvevda konvenciis me-3 muxls, radga-
nac xsenebuli amcirebda mas. sasamarTlom aRniSna, rom gansasjelis xel-
borkilebiT warmodgena sazogadoebis winaSe ver aRwevda im minimalur zRvars,
rom qmedeba CaTvliliyo me-3 muxlis moTxovnaTa sawinaaRmdegod, anu qmedeba
ar CaiTvala damamcireblad me-3 muxlis mniSvnelobiT. aRniSnul sakiTxTan
dakavSirebiT, sasamarTlom Zalian saintereso kriteriumebi Camoayaliba
saqmeSi Albert v. Belgium. mxolod xelborkilebis dadebis faqtis safuZvelze
sasamarTlom SesaZloa miiCnios qmedeba damamcireblad me-3 muxlis mniSvnelo-
biT, Tu:

xelborkilebi gamoyenebuli iyo arakanonier dakavebasTan an patim-
robasTan dakavSirebiT;

xelborkilebis gamoyeneba scildeba im gonivrul farglebs, romlebic
SesaZlebelia aucilebeli yofiliyo konkretul garemoebebSi;

xelborkilebis gamoyenebam sulieri; an

fizikuri ziani miayena ganmcxadebels;

saxezea imis naTeli dadastureba, rom xelisuflebis organoebis war-
momadgenelTa mizans warmoadgenda ganmcxadeblis damcireba.

maSin, rodesac iseTi faqtorebi, rogorebicaa sajarooba, romelic Tan
axlavs konkretul mopyrobas, SesaZloa mniSvnelovani iyos imis Sefasebisas,
iyo Tu ara sasjeli @damamcirebeli~ me-3 muxlis mniSvnelobiT, sajaroobis
ararseboba ar gamoricxavs aucileblad, mocemuli sasjelis am kategoriaSi
moxvedras.

TavisuflebaaRkveTili pirebi: TavisuflebaaRkveTili pirebis mimarT
nebismieri fizikuri Zalis gamoyeneba, romelic ar aris mkacrad aucilebeli
da ar aris inspirirebuli am ukanasknelis qmedebebiT, principSi amcirebs piris
Rirsebas, arRvevs konvenciis me-3 muxls da kvalificirdeba rogorc damam-
cirebeli mopyroba/sasjeli.26 rogorc zemoT aRiniSna, mopyrobam an dasjam
unda gadalaxos damcirebis is zRvari, romelic Tan axlavs kanonier mopyrobas
an dasjas.

wamebisa da araadamianuri mopyrobisagan gansxvavebiT, damamcirebeli mopy-
robisaTvis aucilebeli ar aris, rom man gamoiwvios sastiki an xangrZlivi
Sedegebi.

konvenciis me-3 muxlis savaraudo darRveva dakavebis an dapatimrebis dros

me-3 muxlTan dakavSirebul saqmeebSi, rodesac arasaTanado mopyroba xor-
cieldeba informaciis an aRiarebis mopovebis mizniT, darRveva yvelaze xSir-

26 ix. Ribitsch v. Austria.
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ad xdeba dakavebis pirvel etapze, rodesac adgili aqvs intervius an Sesabami-
si piris dakiTxvas. savaraudod, es xdeba ufro policiis dawesebulebaSi, vi-
dre cixeSi. aseTi faqtebi asaxulia im saqmeebSi, romelTac ixilavda sasamarT-
lo, aseve wamebis sawinaaRmdego komiteti, romelmac aRniSna, rom:

“CPT-is surs xazi gausvas, rom misi gamocdilebiT, periodi, romelic dauy-
ovnebliv mosdevs Tavisuflebis aRkveTas, warmoadgens drois iseT monakveTs,
rodesac daSinebisa da fizikurad arasaTanado mopyrobis riski yvelaze didia”.

wamebis sawinaaRmdego komitetma aseve aRniSna, rom axalgazrdebisa da
mcirewlovanTaTvisac ganzrax arasaTanado mopyrobis riski ufro didia
policiis dawesebulebebSi, vidre patimrobis sxva adgilebSi.

imisaTvis, rom davadginoT, hqonda Tu ara adgili Sesabamisi piris mimarT
me-3 muxliT garantirebuli uflebis darRvevas dakavebis an patimrobis dros,
Zalian did rols TamaSobs Semdegi faqtorebi:

1. unda dadgindes piris janmrTelobis mdgomareoba mis patimrobaSi ay-
vanamde;

2. unda mopovebul iqnes samedicino cnoba piris patimrobidan gaTavisu-
flebisTanave – ix. Akkoc v. Turkey;

3. unda gamorkveul iqnes, warimarTa Tu ara arasaTanado mopyrobis saCi-
varTan dakavSirebiT damoukidebeli da efeqturi gamoZieba - Dikme v. Turkey;

4. piris ususuroba da daucveloba - Tomazi v. France;

5. warmoadgenda Tu ara arasaTanado mopyrobis mizans aRiarebisa Tu in-
formaciis mopoveba - Aksoy v. Turkey;

6. hqonda Tu ara adgili CaiTvalos sastik mopyrobas;

7. ra saboloo Sedegebi gamoiwvia savaraudo darRvevam;

8. fizikuri Zaladoba ar aris aucilebeli.

saqmeSi _ Ilhan v. Turkey, ganmcxadebeli dakavebis dros sastikad iqna nacemi.
rodesac uSiSroebis Zalebma ganmcxadebeli Seipyres, romelic mimalvaSi imy-
ofeboda, mas qamris balTebiT urtyamdnen, maT Soris, Tavis areSic. aRsaniS-
navia aseve, rom mas eqimTan Sexvedris saSualeba mxolod drois mniSvnelovani
xangrZlivobis Semdeg mieca. sasamarTlos azriT, aseTi mopyroba warmoadgen-
da wamebas.

mtkicebis tvirTi saxelmwifoze: rodesac sruliad janmrTeli piri ay-
vanilia patimrobaSi an dakavebulia samarTaldamcavi organoebis warmomad-
genelTa mier, magram gaTavisuflebis Semdgom mas aReniSneba dazianebebi, sax-
elmwifo valdebulia warmoadginos safuZvliani axsna-ganmarteba miyenebul
dazianebebTan dakavSirebiT, Tu rogor warmoiSva isini. aRniSnuli moTxovnis
daukmayofilebloba saxelmwifo xelisuflebis mxridan erTmniSvnelovnad
gamoiwvevs me-3 muxlis darRvevas. saqmeSi _ Selmouni v. France, ganmcxadebeli
Cioda, rom igi gaxda fizikur Zaladobis msxverpli patimrobis periodSi. mo-
samarTlem brZana sasamarTlo samedicino Semowmebis Catareba, romelmac ga-
moavlina ganmcxadeblis saCivris gamamyarebeli garkveuli mtkicebulebebi.
strasburgis sasamarTlom ganacxada, rom safrangeTis sasamarTlos ekisre-
boda valdebuleba waremarTa jerovani gamoZieba aRniSnul saqmesTan dakav-
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SirebiT da gamoevlina savaraudo darRvevis Camdeni saxelmwifo warmomadgen-
lebi.

strasburgis sasamarTlos precedentuli samarTlidan gamomdinare, maSin,
rodesac savaraudo darRvevis Cadenas adgili aqvs Zalovani struqturebis
uwyebebsa Tu sasjelaRsrulebiT dawesebulebebSi, mtkicebis tvirTi
yovelTvis awevs saxelmwifos (Aksoy v. Turkey, Tomazi v. France, Selmouni v. France,
Ribitsch v. Austria). Tumca, xsenebulis sapirispirod, maSin, rodesac me-3 muxlis
sawinaaRmdegod Cadenil savaraudo mopyrobas adgili aqvs sazogadoebriv
adgilebSi, mtkicebulebebis tvirTi awevs ganmcxadebels (Assenov and others v.
Bulgary; Klaas v. Germany).

xsenebulTan dakavSirebiT, Zalian mniSvnelovania im sakiTxis garkveva, Tu
ra warmoadgens evropis sasamarTlosaTvis me-3 muxlis darRvevis dadgeni-
saTvis sakmaris mtkicebulebas. aseT mtkicebulebas sasamarTlosaTvis war-
moadgens:

1. xilvadi fizikuri dazianebebi;

2. samedicino cnoba;

3. mowmeTa Cvenebebi.

xilvadi fizikuri dazianebebi: xilvad fizikur dazianebebSi strasbur-
gis sasamarTlo moiazrebs ganmcxadeblis, me-3 muxlis darRvevis savaraudo
msxverplis, sxeulze aRmoCenil da sxva SesamCnev Wrilobebs, Sramebs, Calur-
jebebs, nakawrebs da sxv., romlebic ar SeiZleboda gamowveuliyo fizikuri
zemoqmedebis gareSe. saqmeSi _ Rehbock v. Slovenia, ganmcxadebelma ganicada
dazianebebi saxeze misi dakavebis dros. policiis mtkicebiT, dazianebebi
gamowveuli iyo dakavebis dros gaweuli winaaRmdegobis Sedegad. TumcaRa Za-
lis gamoyeneba gadaWarbebuli da gaumarTlebeli iyo da xelisuflebis orga-
noebma ver SeZles warmoedginaT raime safuZveli imis asaxsnelad, Tu ratom
iyo miyenebuli aseTi seriozuli dazianebebi: dakaveba dagegmili iyo da amit-
omac riski Tavidanve iyo Sefasebuli, policia bevrad aRemateboda eWvmita-
nilebs, da msxverplsac ar gamouyenebia iaraRi policiis winaaRmdeg.

samedicino cnoba: strasburgis sasamarTlosaTvis samedicino cnoba war-
moadgens yvelaze ufro misaReb argumentsa da mtkicebulebas me-3 muxlis sa-
varaudo darRvevis saqmeebSi. swored aRniSnuliT aixsneba is faqti, rom sasa-
marTlom ramdenimejer xazgasmiT aRniSna xsenebuli mtkicebulebis (samedi-
cino cnobis) warmodgenisa da xelisuflebis organoebis mier savaraudo msx-
verplis samedicino Semowmebis mniSvneloba. sasamarTlom xazgasmiT aRniSna
damoukidebeli da jerovani samedicino Semowmebis mniSvneloba saqmeSi _ Akkoc
v. Turkey. sasamarTlos azriT, samedicino Semowmeba unda Catardes Sesabamisi
kvalifikaciis mqone eqimis mier. Semowmebas ar SeiZleba eswrebodes Zalovani
struqturis warmomadgeneli, xolo samedicino moxseneba unda Seicavdes ara
marto dazianebebis detalebs, aramed pacientis axsna ganmartebebs imasTan
dakavSirebiT, Tu saidan aReniSneba mas aRmoCenili dazianebebi, da eqimis mo-
sazrebas, Seesabameba Tu ara dazianebebi pacientis mier micemul axsna gan-
martebas. sakiTxisadmi analogiuri midgoma ganaxorciela aseve CPT-im (wameb-
is sawinaaRmdego komiteti).
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aqtiuri qmedebebis garda me-3 muxlis darRvevis sxva safuZvlebi

1. patimrobis pirobebi

aqtiuri qmedebebisa da mopyrobis garda, me-3 muxlis darRveva SesaZloa
gamoiwvios im pirobebma da garemom, romelSic piri imyofeba. adamianis ufle-
baTa evropis sasamarTlom saqmeSi _ Dougaz v. Greece, naTlad Camoayaliba is
pirobebi, romlebSic patimari unda iqnes moTavsebuli. aRniSnuli pirobebis
gansazRvrisas sasamarTlom mxedvelobaSi miiRo da ZiriTadad daeyrdno evro-
pul penitencialur wesebs.27 pirobebi, romlebSic Sesabamisi piri imyofeba,
unda akmayofilebdes Semdeg kriteriumebs:

sakani ar unda iyos gadatvirTuli;

saZinebeli saSualebebi unda iyos Sesabamisi;

temperatura unda iyos asatani, ar unda iyos Zalian cxeli an Zalian
civi;

unda moqmedebdes Sesabamisi ventilacia;

unda iyos Sesabamisi ganaTeba;

sanitaria unda akmayofilebdes Sesabamis standartebs.

saknis gadatvirTva. strasburgis sasamarTlos mier dadgenilma uaxles-
ma precedentulma samarTalma miuReblad gamoacxada is standartebi, rom-
lebic SesaZloa dasaSvebad yofiliyo miCneuli 1970-ian wlebSi. xsenebul pe-
riodSi piris Ramis ganmavlobaSi sakanSi dasaZineblad moTavseba, romelSic
iyo Sardisa da fekaluri masis mZafri suni, ar CaiTvala me-3 muxlTan Seusa-
bamod. sasamarTlos mier aseve dasaSvebad CaiTvala patimris moTavseba sakanSi,
romelSic taraknebi iyvnen.28 magram, rogorc aRvniSneT, adamianis uflebaTa
standartebis cvlilebam ganapiroba evropis sasamarTlos midgomebis Secvlac.

saqmeSi _ Dougoz v. Greece, ganmcxadebeli patimrobaSi imyofeboda sakanSi,
romelSic aradamakmayofilebeli sanitaria, arasakmarisi sawolebi da daxuTu-
li haeri iyo. sakanSi ar Semodioda aseve dRis Suqi, patimrebs ar hqondaT cxe-
li wyali. sasamarTlom aRniSna, rom ganmcxadeblis patimrobis pirobebi, ker-
Zod, saknis seriozuli gadatvirTva da sawolebis arasakmarisi odenoba, im
drois gaTvaliswinebiT, ra drois ganmavlobaSic ganmcxadebeli imyofeboda
am pirobebSi (17 Tve), warmoadgenda damamcirebel mopyrobas da arRvevda me-3
muxls.

zogadi moxsenebis 45-e punqtSi CPT-im aRniSna:

cixeSi, an mis nawilSi gadatvirTvis done SesaZloa TavisTavad iyos araad-
amianuri an damamcirebeli fizikuri TvalsazrisiT.~

analogiur garemoebebs hqonda adgili saqmeSi Kalashnikov v. Russian Federation.29

b-ni kalaSnikovi patimrobaSi imyofeboda 1995 wlis ivnisidan 1999 wlis de-
kembramde. igi moTavsebul iyo magadanis #IZ-47/1 sasjelaRsrulebiT dawese-

27 ministrTa komitetis rekomendacia #(87) 3 wevr saxelmwifoebs cixis wesebTan dakavSirebiT
(miRebul iqna ministrTa komitetis mier 1987 wlis 12 Tebervals ministrTa moadgileebis
404-e Sexvedraze).
28 Reed v. the United Kingdom 1983 wlis ganaCeni.
29 2002 wlis 15 ivlisis ganaCeni.

me-3 muxli _ wamebis araadamianuri an damamcirebeli mopyrobis an dasjis akrZalva
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bulebaSi. sakani, romlis farTobic Seadgenda 20,8 kvadratul metrs, gaTvlili
iyo 8 patimarze maSin, rodesac masSi mudmivad imyofeboda 17-dan 24 patimram-
de. es gansakuTrebiT uxeSi darRvevaa, Tuki gaviTvaliswinebT wamebis sawi-
naaRmdego komitetis mier dadgenil cixis pirobebis standartebs (1 patima-
rze 7 kvadratuli metris farTobi), anu 8 patimrisaTvis 56 kvadratuli me-
tris sakani unda yofiliyo gaTvaliswinebuli, rom aRaraferi vTqvaT 24 pati-
marze. TiToeul sawols iyenebda 2-3 patimari. absoluturad nivelirebuli
iyo ventilaciisa da dRis ganaTebis moTxovna. saSinel antisanitariis pirobe-
bze miuTiTebda tualeti, romelic ganuyofeli iyo saknis ZiriTadi teritori-
isgan da ar iyo SemosazRvruli raime gamyofi kedliT. yovelive zemoxseneb-
ulma pirobebma, patimris mier am pirobebSi gatarebuli drois xangr-
ZlivobasTan erTobliobaSi gamoiwvia me-3 muxlis darRveva.

2. ganmartoebiTi patimroba

adamianis uflebaTa evropulma komisiam daadgina, rom mxolod patimris
segregaciis (ganmartoebiT moTavsebis) faqti ar warmoadgens araadamianur
mopyrobas.30 saqmeSi _ R. v. Denmark, komisiam xazgasmiT aRniSna, rom xangrZlivi
ganmartoebiTi patimroba, gansakuTrebiT maSin, rodesac piri imyofeba
winaswar patimrobaSi, arasasurvelia. winamdebare saqmeSi msxverpli, romel-
sac bralad edeboda narkotikuli danaSaulisa da mkvlelobis Cadena, gan-
calkevebul patimrobaSi iqna moTavsebuli 17 Tvis ganmavlobaSi. im sakiTxis
Sefasebisas, xvdeboda Tu ara winamdebare saqmis faqtebi me-3 muxlis moqmede-
bis sferoSi, gaTvaliswinebul iqna yvela Sesabamisi faqtori, rogorc obieq-
turi (patimrobis xangrZlivoba, gamoyenebuli RonisZiebis mizezi da misi si-
sastike), aseve subieqturi (RonisZiebiT gamowveuli Sedegebi). Sesabamisad,
dadginda, rom @patimris sruli izolacia, socialur izolaciasTan erTad,
zians ayenebs piris fsiqikas da amitomac calkeul garemoebebSi warmoadgens
araadamianur mopyrobas.~

aRniSnuli sakiTxis ganxilvisas komisiam daadgina, rom dakavebulis, patim-
ris ganmartoebuli dakaveba, dapatimreba arasasurvelia, gansakuTrebiT ki
winaswar patimrobaSi myofi pirovnebisa, da ganmarta, rom dakavebulis
izolaciisaTvis unda arsebobdes mniSvnelovani mtkicebulebebi. imis
gasarkvevad, hqonda Tu ara adgili pirovnebisadmi araadamianur mopyrobas,
sasamarTlom mxedvelobaSi miiRo patimrobis adgilis garemo, maT Soris
calkeuli pirobebi da dakisrebuli sasjelis simkacre da xangrZlivoba, is
kanonieri mizani, romelsac emsaxureboda sasjelis gamkacreba. sasamarTlom
gansakuTrebuli yuradReba dauTmo sakiTxis ganxilvas, hqonda Tu ara dakave-
bul pirovnebas adamianuri kontaqtis minimaluri saSualeba. Krocher and Moller
v. Switzerland saqmeSi komisiam ganacxada, rom:

“sakiTxis ganxilvisas gansakuTrebuli yuradReba unda mieqces im faqts,
rom uSiSroebis moTxovnebis dacva dabalansebuli iyos da ar daarRvios ad-
amianis ufleba, e.i., ar miayenos ziani konvenciiT garantirebul uflebas.”

amave saqmeSi patimrobis pirobebi inter alia moicavda mudmiv xelovnur gan-
aTebas, telekameris saSualebiT mudmiv meTvalyureobas, gazeTebsa da ra-

30 Ensslin, Baader and Raspe v. F.R.G DR 14/64.
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dioze xelmisawvdomobis SezRudvas, fizikuri varjiSis akrZalvas. Tumca,
komisiam seriozuli SeSfoTeba gamoxata xsenebul RonisZiebebis me-3 muxlis
moTxovnebTan SesabamisobasTan dakavSirebiT, man daadgina, rom ganmcxadeble-
bze specialuri RonisZiebaTa dakisreba ar SeiZleba CaiTvalos rogorc araad-
amianuri mopyroba. magram aRniSnuli RonisZiebebis gamoyeneba komisiam mx-
olod mas Semdeg CaTvala mizanSewonilad, rodesac mas naTlad waredgina
mTavrobis mier argumentirebuli mizezebi da garemoebebi, kerZod, ganmcxa-
deblebi miCneul iyvnen teroristebad da cixis SigniTa da gareT uSiSroebis
interesebidan gamomdinare, miRebul iqna gadawyvetileba zemoxsenebul
RonisZiebaTa gamoyenebis Sesaxeb. sxva faqtorebad, romlebmac SeiZleba gaama-
rTlon dapatimrebulisa Tu dakavebulis mimarT mkacri RonisZiebebis gamoy-
eneba, SeiZleba CaiTvalos patimris gansakuTrebiT saSiSi saqcieli, misi situ-
aciiT manipulirebisa da sxva patimarTa udisciplinobisaken waqezebis unari.
saboloo jamSi, izolaciis xarisxTan dakavSirebiT, komisiam naTlad ganmar-
ta, rom sxva pirebisagan absoluturi izolacia srul socialur izolacia-
sTan warmoadgens araadamianur mopyrobas, romlis gamarTlebac araviTari
xasiaTis uSiSroebis motiviT ar SeiZleba. komisiam saqmeSi _ Ireland v. U.K, naT-
lad warmoaCina, Tu ra gansxvaveba moiazreba adamianis srul izolaciasa da
socialur izolacias Soris, erTi mxriv uSiSroebis, meore mxriv ki discipli-
nis ganmtkicebis motiviT. ukanasknelTan mimarTebaSi komisiam mxedvelobaSi
miiRo is faqti, rom sxva patimrebisagan segregaciis iseTi forma, romlis dro-
sac patimars saSualeba aqvs Sexvdes cixis oficrebs, samedicino muSakebs, dam-
cvels, kavSiri hqondes garesamyarosTan gazeTebis, radiosa da televiziis
saSualebiT ar warmoadgens me-3 muxlis sawinaaRmdego mopyrobas.

samedicino daxmareba

evropis sasamarTlom calkeul saqmeebSi daadgina me-3 muxlis darRveva sa-
marTaldamcavi organoebis warmomadgenlebis an cixis administraciis mier
patimris janmrTelobis mdgomareobisadmi gulgrilobis gamo. Sesabamisad,
aRniSnul sakiTxTan dakavSirebiT, xelisuflebis organoebs ekisrebaT
garkveuli valdebulebebi:

patimarTa janmrTelobisa da keTildReobis dacva – ix. McFeely v. the
Unted Kingdom;

rodesac arsebobs patimris janmrTelobis safrTxis Semcveli faq-
torebi, xelisuflebis organoebi valdebuli arian miiRon Sesabamisi
RonisZiebebi, Seamowmon patimris janmrTelobis mdgomareoba da/an mis-
cen mas samedicino mkurnalobiT sargeblobis SesaZlebloba _ Keenan v.
the United Kingdom;

patimrisadmi ganxorcielebuli mopyroba/mkurnaloba zustad unda
Seesabamebodes samedicino Tu fsiqiatriul saWiroebas _ ix. Aerts v. Bel-
gium;

mis pirad saqmeSi daafiqsiron Sesabamisi samedicino monacemebisa da
ganxorcielebuli mkurnalobis Sedegad patimris mdgomareoba _ Keenan
v. the United Kingdom;

me-3 muxli _ wamebis araadamianuri an damamcirebeli mopyrobis an dasjis akrZalva
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samedicino Carevis saWiroebis dadgenis Semdgom ar daakisron patima-
rs iseTi sasjeli, romelsac SeuZlia safrTxe Seuqmnas patimris fiz-
ikur Tu moralur Seuvalobas _ Keenan v. the United Kingdom;

me-3 muxlis Tanaxmad, saxelmwifos ar ekisreba valdebuleba gaaTavisu-
flos patimari an gadaiyvanos igi samoqalaqo saavadmyofoSi, Tundac
patimars aRmoaCndes iseTi daavadeba, romlis gankurnebac Zalian rTu-
lia _ Chartier v. Italy.

amgvari saqmeebis ganxilvisas udides mniSvneloba aqvs samedicino cnobas.
sasamarTlo gansakuTrebul yuradRebas uTmobs im faqts, Tu ramdenad nega-
tiurad SeiZleba moqmedebdes patimrobis pirobebi patimris janmrTelobaze.
mxedvelobaSi miiReba aseve samedicino personalis mier patimris monaxuleb-
is sixSire (Loukanov v.Bulgaria), aseve, patimris mier samedicino momsaxurebis
moTxovna, Tumca, es ukanaskneli ar gamoricxavs patimrisadmi samedicino mom-
saxurebis valdebulebas (X v. United Kingdome).

zogierT SemTxvevebSi sakiTxi gansxvavebulad ganixileba, kerZod, sasa-
marTlo yuradRebas amaxvilebs ara im negatiur Sedegze, romelic SeiZleba
patimrisaTvis patimrobis pirobebs gamoewvia, aramed Sesabamisi samedicino
momsaxurebis ararsebobaze. Hurtado case-is saxeliT cnobil saqmeSi, romelic
mogvianebiT megobruli morigebiT gadawyda, komisiam daadgina, rom 8 dRis
ganmavlobaSi patimris, romelic uCioda neknis motexilobas, armiyvana eqimTan
samedicino gamokvlevis Casatareblad warmoadgenda araadamianur mopyrobas,
romelic arRvevs konvenciis me-3 muxls.

aRniSnuli SemTxvevebis ufro metad gasarkvevad, sainteresoa iseTi faqte-
bi, rodesac adgili aqvs patimris mier sakuTari sxeulis dazianebis an TviT-
mkvlelobis mcdelobas.

TviTmkvlelobis mcdelobis ganmxorcielebeli patimrebi. im SemTxveva-
Si, Tu saxelmwifo xelisuflebis organoebi informirebuli arian patimris
depresiuli mdgomareobis Sesaxeb, cixis administracias garkveul valdebule-
bas akisrebs. saqmeSi _ Kudla v. Poland, poloneTis moqalaqem, romelic ganicdi-
da qronikul depresias da sulier moSlilobas, or welze meti xani gaatara
winaswar patimrobaSi. patimrobis periodSi man orjer scada TviTmkvleloba
da gaiara ramdenime fsiqiatriuli Semowmeba.

uaryo ra ganmcxadeblis saCivari imasTan dakavSirebiT, rom man ver miiRo
saTanado samedicino momsaxureba patimrobis periodSi da aRniSnuli warmoad-
genda me-3 muxlis sawinaaRmdego mopyrobas, sasamarTlom daadgina, rom ara-
saTanado mopyrobas unda mieRwia me-3 muxlisaTvis sisastikis sakmaris zRvram-
de. kudlas saqmeSi ganmcxadebeli regularulad iTxovda da iRebda samedici-
no daxmarebas, Sesabamisad, sasamarTlos azriT, ar iyo imis sakmarisi mtkice-
buleba, rom ganmcxadeblis TviTmkvlelobis mcdelobebi gamowveuli yofil-
iyo xelisuflebis organoebis warmomadgenelTa mier TavianTi movaleobebis
Seusruleblobis gamo. im SemTxvevaSi, Tu ganmcxadeblis mier TviTmkvlelo-
bis Cadena an mcdelobis ganxorcieleba gamowveuli iqneba xelisuflebis war-
momadgenelTa qmedebiT an umoqmedobiT, maSin sasamarTlo erTmniSvnelovnad
daadgens me-3 muxlis darRvevas.
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saxelmwifos evaleba, fsiqikurad daavadebul pirTa mkurnaloba ganaxor-
cielos sulierad daavadebulTa samkurnalo specialur dawesebulebebSi.31

aRniSnuli valdebulebis darRveva TavisTavad ar warmoSobs konvenciis me-3
muxlis darRvevas, rac dafiqsirebul iqna saqmeSi Aerts v. Belgium. am saqmeSi cix-
is fsiqiatriuli fligeli ar SeiZleba CaTvliliyo sulierad avadmyofi pa-
timrebisaTvis samkurnalo Sesabamis dawesebulebad, radganac xsenebul fli-
gelSi ar iyo Terapevtuli garemo da ar xorcieldeboda mudmivi samedicino
meTvalyureoba. sisastikis minimalur zRvarTan dakavSirebiT, sasamarTlom
daadgina, rom, marTalia, fsiqiatriuli fligelis zogadi mdgomareoba arad-
amakmayofilebeli iyo da ar Seesabameboda patimarTa efeqturad mkurnalo-
bis aucileblobas, SeuZlebeli iyo imis varaudi an mtkicebulebis warmodge-
na, rom ganmcxadeblis sulieri mdgomareoba gauaresda da man miaRwia me-3 mux-
liT dadgenil minimalur zRvars.

piradi Cxreka. calkeul garemoebebSi piris mimarT Catarebulma Cxrekam
SesaZloa gamoiwvios konvenciis me-3 muxlis darRveva. aseT SemTxvevas adgili
hqonda saqmeSi Valasinas v. Lithuania.32 ganmcxadebeli iyo litveli patimari,
romelic moTavsebuli iyo cixis gancalkevebul fligelSi. igi gamoxatavda
ukmayofilebas patimrobis pirobebis gamo da amtkicebda, rom saknebi gada-
tvirTuli iyo da iq sufevda antisanitaria. igi gansakuTrebiT asaCivrebda im
faqts, rom igi gaaSiSvles da gaCxrikes cixis administraciis mdedrobiTi sqe-
sis warmomadgenlis winaSe. misi mTliani sxeuli, maT Soris sasqeso organo da
anusi, Seamowma mamakacma oficerma, romelic ar atarebda xelTaTmanebs. amis
Semdgom oficerma, romelsac ar daubania xelebi, gasinja misi saWmeli xeleb-
is dabanis gareSe. ganmcxadebels aseve aiZulebdnen Cakuntuliyo da amdgariyo,
raTa gamoekvliaT xom arafers malavda igi anusSi. ganmcxadeblis azriT, aRniS-
nuli xorcieldeboda imisaTvis, rom igi daemcirebinaT qalis winaSe.

sasamarTlos azriT, is faqti, rom ar arsebobda eqimis mier ganxorciele-
buli cixis Canawerebi, ganmcxadeblis mier aRniSnul dros warmodgenil sa-
CivrebTan dakavSirebiT, miuTiTebda cixis administraciis mier patimris sa-
Civrebis ganxilvis ugulebelyofaze. Cxrekis xsenebuli garemoebebi naTlad
miuTiTebdnen adamianis pativisa da Rirsebis Selaxvis faqts. sasamarTlos
mosazrebis Tanaxmad:

ganmcxadeblisaTvis am qmedebebs unda daetovebinaT SiSisa da ususurobis
grZnoba, romelsac SeeZlo igi daemcirebina.~

saqmeSi _ Rawanczuk v. Poland, sasamarTlom naTlad ganacxada, rom:

rodesac ganmcxadeblis gaSiSvlebuli Cxreka ar xorcieldeba aSkara
iZulebiTi garemoebebis gamo, sasamarTlo yovelTvis daadgens me-3
muxlis darRvevas.~

xsenebul saqmeSi sasamarTlom mxedvelobaSi miiRo ganmcxadeblis pirovne-
ba, patimrobis ganmavlobaSi misi kargi yofaqceva, gaiTvaliswina ganmcxadeb-
lisaTvis wayenebuli bralis simZime, is faqti, rom mas ar gaaCnda wina msjav-
rdebebi. sasamarTlom ver aRmoaCina, Tu ra aucileblobam ganapiroba ganmcx-
adeblis gaSiSvlebuli Cxreka; Sesabamisad, daadgina, rom adgili hqonda me-3
muxlis darRvevas.

31 Ashingdane v. the United Kingdom.
32 ganacxadi #44559/98.
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eqstradicia, deportacia, gaZeveba

miuxedavad im faqtisa, rom adamianis uflebaTa evropuli konvencia ar
iTvaliswinebs raime saxis debulebas, romelic mianiWebda Sesabamis pirs ufle-
bas ar yofiliyo eqstradirebuli, deportirebuli, gaZevebuli Sesabamisi sax-
elmwifodan, me-3 muxlis absoluturi xasiaTidan gamomdinare, eqstradicia,
deportacia an gaZeveba SesaZloa moxvdes me-3 muxlis ganxilvis sferoSi.

wamebis, araadamianuri da damamcirebeli mopyrobis akrZalva imdenad fun-
damenturi xasiaTisaa, rom saxelmwifos ufleba ara aqvs moaxdinos misi moTx-
ovnebidan gadaxveva. marTalia, yvela saxelmwifos aqvs imis ufleba, rom akon-
trolos mis teritoriaze ucxoelTa Sesvla, cxovreba, gaZeveba, magram sasa-
marTlo yuradRebas umTavresad amaxvilebs aseTi qmedebis ganxorcielebis
Sedegad arasaTanado mopyrobis potenciur riskze, romelic gadaZalavs sax-
elmwifos zemoxsenebul uflebas _ awarmoos ucxoelTa eqstradicia, deport-
acia, gaZeveba.

wamebis, araadamianuri an damamcirebeli mopyrobis realuri safrTxe.
im SemTxvevaSi, Tu piri dgas wamebis, araadamianuri an damamcirebeli mopyro-
bis safrTxis winaSe, saxelmwifom ar unda ganaxorcielos am piris eqstradi-
cia, deportacia an gaZeveba, miuxedavad nebismieri garemoebisa.

saqmeSi _ Jabari v. Turkey, iranis moqalaqes, meuRlis Ralatis gamo, emuqrebo-
da sikvdiliT dasja CaqolviT da gamaTraxebiT, Tu moxdeboda misi iranSi de-
portacia. sasamarTlos azriT, sikvdiliT aseTi dasja warmoadgenda me-3 mux-
lis darRvevas.

saqmeSi _ Soering v. the United Kingdom, ganmcxadebels emuqreboda eqstradi-
cia amerikis SeerTebul StatebSi, kerZod, virjiniis StatSi, romelSic mo-
qmedebda sikvdiliT dasja. magram ara TviT sikvdiliT dasjis saSiSroebis
faqtma, aramed im pirobam,33 rom msjavrdebuli moxvdeboda sikvdilis molod-
inSi, ganapiroba is, rom, sasamarTlos azriT, xsenebuli e.w. “Death Row Phenome-
non~ erTmniSvnelovnad warmoadgenda me-3 muxliT garantirebuli uflebis
darRvevas da im SemTxvevaSi, Tu b-ni soeringi iqneboda amerikis SeerTebul
StatebSi eqstradirebuli, aRniSnuli faqti daarRvevda mis uflebas ar
daqvemdebareboda wamebas, araadamianur mopyrobasa da dasjas. Sesabamisad,
pasuxismgebloba daekisreboda gaerTianebul samefos.

saqmeSi _ Chahal v. the United Kingdom, adamianis uflebaTa evropulma sasamarT-
lom ar gaiTvaliswina gaerTianebuli samefos mTavrobis argumentacia imas-
Tan dakavSirebiT, rom me-3 muxli moiazrebs garkveul SezRudvebs, rodesac
adgili aqvs eqstradicia/deportaciis SemTxvevebs. kerZod, mTavroba amtki-
cebda, rom miuxedavad arasaTanado mopyrobis realuri safrTxisa, romelsac
SesaZloa ganmcxadebeli daqvemdebareboda indoeTSi misi deportaciis SemTx-
vevaSi, gaerTianebuli samefos saxelmwifo interesebi moiTxovda mis deport-
acias. strasburgis sasamarTlom, uaryo ra mopasuxe mTavrobis argumentacia,
kidev erTxel daadastura me-3 muxlis absoluturoba da aRniSna, rom ganmcx-

33 amerikis SeerTebul StatebSi moqmedi paqtis Sesabamisad manam sanam sasamarTlos mier
sasikvdilo ganaCeni iqneba sisruleSi moyvanili, sikvdilmisjili zis specialur sakanSi,
izolaciaSi da wlobiT, zogjer aTeulobiT weli, elis ganaCenis sisruleSi moyvanas, rac
saSinlad damangrevlad moqmedebs mis fsiqikasa da fizikur Tu sulier mdgomareobaze.
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adeblis indoeTis teritoriaze mdebare nebismier nawilSi deportacia gam-
oiwvevda me-3 muxlis darRvevas.

saqmeSi _ Cruz-Varas v. Sweden, ganmcxadebeli iyo Ciles moqalaqe, romelic
ojaxTan erTad Cavida SvedeTSi. igi acxadebda, rom gaeqca pinoCetis samxedro
reJims da im SemTxvevaSi, Tu mas ukan daabrunebdnen, igi daeqvemdebareboda
me-3 muxlis sawinaaRmdego arasaTanado mopyrobas. miuxedavad im faqtisa, rom
strasburgis sasamarTlom, saqmeze samarTalwarmoebis jerovnad ganxor-
cielebis mizniT, droebiTi RonisZiebis TxovniT mimarTa mopasuxe mTavrobas
Tavi Seekavebina ganmcxadeblis CileSi deportaciisagan, SvedeTis mTavrobam
mainc moaxdina ganmcxadeblis deportacia CileSi sasamarTlodan Setyobin-
ebis miRebidan daaxloebiT 4 saaTSi. xsenebuli saqmis arsebiTi ganxilvis Sed-
egad sasamarTlom daadgina, rom adgili ar hqonia konvenciis me-3 muxlis dar-
Rvevas. amave dros sasamarTlom aRniSna, rom radganac konvencia ar moicavs
iseT debulebas, romelic xelSemkvrel wevr saxelmwifos daakisrebda samarT-
lebriv valdebulebas damorCileboda evropis sasamarTlos mier sasamarTlos
reglamentis 39-e muxlis Sesabamisad ganxorcielebul Txovnas, saxelmwifos ar
ekisreboda samarTlebrivi valdebuleba gaeTvaliswinebina da damorCileboda
droebiTi RonisZiebis gamoyenebasTan dakavSirebul sasamarTlos Txovnas.

Tumca, 2003 wels sasamarTlom analogiur saqmeSi daadgina, rom TurqeTis
mTavrobis mier ganmcxadebelTa uzbekeTSi eqstradiciam, miuxedavad sasamarT-
los mier droebiTi RonisZiebis Txovnisa, warmoadgenda konvenciis 34-e mux-
lis darRvevas, romlis Tanaxmadac:

sasamarTlos SeuZlia, miiRos ganacxadebi nebismieri piris,
arasamTavrobo organizaciis an pirTa jgufisagan, romlebic amtkice-
ben, rom isini arian erT-erTi maRali xelSemkvreli mxaris mier kon-
venciiT an misi oqmebiT gaTvaliswinebuli uflebebis darRvevis msx-
verplni. maRali xelSemkvreli mxareebi kisruloben valdebulebas
aranairad ar SeuSalon xeli am uflebis efeqtian ganxorcielebas.~

sasamarTlos mier xsenebuli sakiTxisadmi midgomis Secvla ganapiroba isev
da isev adamianis uflebaTa dacvis mzardma standartebma da konvenciis @sic-
ocxlisunarianobis~ principma.

me-3 muxlis darRvevis arapirdapiri msxverpli

me-3 muxlis konteqstSi SesaZloa warmoiSvas iseTi situaciebi, rodesac me-
3 muxlis darRvevis msxverplad miCneul iqnes qveynis xelisuflebis gankar-
gulebaSi myofi gauCinarebuli piris uaxloesi naTesavebi. saqmeSi _ Kurt v. Tur-
key, ganmcxadebeli acxadebda, rom misi Svili gauCinarda TurqeTis armiis war-
momadgenlebis mier misi dapatimrebis Semdgom. ganmcxadebelma mimarTa
prokurors im rwmeniT, rom misi Svili waiyvanes cixeSi. ganmcxadeblis eswre-
boda Svilis dapatimrebas sofelSi da amis Semdgom misi gauCinareba garkveul
SiSs iwvevda mSobelSi. miuxedavad amisa, prokurors ar ganuxilavs seriozu-
lad ganmcxadeblis saCivari. xsenebulis Sedegad, igi imyofeboda gaurkvev-
lobaSi Tavisi Svilis bedTan dakavSirebiT. gaurkvevloba da gancda grZelde-
boda sakmaod xangrZlivi drois ganmavlobaSi. xsenebuli garemoebebis gaTval-
iswinebiT, mxedvelobaSi iqna ra miRebuli aseve is faqti, rom ganmcxadebeli
iyo gauCinarebuli piris deda, romelmac ganicada gaurkvevloba da stresi

me-3 muxli _ wamebis araadamianuri an damamcirebeli mopyrobis an dasjis akrZalva



162

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

xelisuflebis organoebis umoqmedobis gamo, sasamarTlom daadgina me-3 mux-
lis darRveva ganmcxadebelTan mimarTebaSi. TumcaRa sasamarTlom naTlad
ganacxada, rom kurtis saqme ar awesebs raime zogad princips imasTan dakav-
SirebiT, rom gauCinarebuli piris~ ojaxis wevri avtomaturad xdeba me-3 mux-
lis darRvevis msxverpli. miCneul iqneba Tu ara ojaxis wevri me-3 muxlis dar-
Rvevis msxverplad, es damokidebulia Sesabamisi faqtorebis arsebobaze, rom-
lebic tanjvas ayeneben ganmcxadebels da aRniSnuli gansxvavdeba emociuri
stresisagan, rac SesaZloa gardauvali iyos im piris naTesavebisaTvis, romel-
ic daeqvemdebara adamianis uflebaTa seriozul darRvevas. Sesabamisi elemen-
tebi moicavs ojaxuri kavSirebis simWidroves. garkveuli upiratesoba eniWe-
ba mSoblisa da Svilis kavSirs, urTierTobaTa calkeul garemoebebs, Tu ra
doneze iyos ojaxis wevri Sesabamisi faqtebis TviTmxilveli, ojaxis wevris
mcdelobebi moepovebina cnobebi Sesabamis pirTan dakavSirebiT. me-3 muxlTan
dakavSirebiT erT-erT uaxles saqmeSi _ Ipek v. Turkey, sasamarTlom me-3 muxlis
darRvevis msxverplad miiCnia ori gauCinarebuli piris mama, b-ni ipeki, romel-
mac ver moiZia veranairi informacia Tavisi Svilebis adgilsamyoflis Sesaxeb
mas Semdeg, rac isini dapatimrebul iqnen uSiSroebis Zalebis mier.

saxelmwifos pozitiuri valdebulebani

adamianis uflebaTa evropuli konvenciis me-3 muxli saxelmwifo xelisu-
flebis organoebs akisrebT ara marto negatiur valdebulebas (wamebis, araad-
amianuri mopyrobis an dasjis akrZalva), aramed pozitiur valdebulebebsac.
pozitiuri valdebulebebi Tanabrad exeba xelisuflebis yvela Stos, rogorc
sakanonmdeblo, aseve aRmasrulebel da sasamarTlo organoebs.

sakanonmdeblo xelisuflebis organo valdebulia wamebis, araadamianuri
da damamcirebeli mopyrobis akrZalva asaxos konstituciur doneze, rac war-
moadgens mniSvnelovan elements imis uzrunvelsayofad, rom aseT akrZalul
qmedebas adgili ar hqondes wevri saxelmwifos iurisdiqciis farglebSi. sa-
kanonmdeblo organom maqsimalurad unda uzrunvelyos iseTi normatiuli
aqtis miReba an masSi cvlilebebis Setana, romlebic uzrunvelyofen:

1. dapatimrebuli piris uflebas, Seatyobinos Tavisi arCevanisamebr me-3
mxares misi dapatimrebis Sesaxeb (ojaxis wevri, megobari, sakonsulo);

2. advokatze xelmisawvdomobas;

3. dapatimrebuli piris uflebas, uzrunvelyofil iqnes samedicino
SemowmebiT samedicino personalis mier, romelsac igi endoba, gansakuTrebiT
ki maSin, rodesac igi amtkicebs, rom daeqvemdebara me-3 muxlis sawinaaRmdego
arasaTanado mopyrobas.

aRmasrulebelma organoebma (samarTaldamcavi da Zalovani uwyebebi) unda
uzrunvelyon, rom, rodesac arsebobs safuZvliani eWvi arasaTanado mopyro-
bis ganxorcielebasTan dakavSirebiT, awarmoon efeqturi gamoZieba me-3 mux-
lis damrRvevi piris gamosavlenad. aRniSnuls iTxovs konvenciis me-13 muxli,
romlis Tanaxmadac:

“yvelas, visac daerRva am konvenciiT gaTvaliswinebuli uflebebi da
Tavisuflebebi, aqvs samarTlebrivi dacvis efeqtiani saSualeba saxelm-
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wifo xelisuflebis winaSe, miuxedavad imisa, rom es darRveva Cadenil-
ia pirTa mier samsaxurebrivi uflebamosilebis ganxorcielebisas.”

me-13 muxlis moTxovnebi araerTgvarovania konvenciiT gansazRvrul
calkeul uflebebTan mimarTebaSi. saqmeebSi, romlebic exeba konvenciis me-3
muxls, evropis sasamarTlo efeqtur saSualebebSi moiazrebs da avaldebulebs
saxelmwifoebs warmarTon wamebis faqtTan dakavSirebiT Sesabamisi jerovani
gamoZieba. EGMEZ v. CYPRUS saqmeSi:

@sasamarTlom ganacxada, rom, rodesac pirs aqvs dasabuTebuli saCivari
mis mimarT konvenciis me-3 muxlis darRvevisa, samarTlebrivi dacvis
efeqtur saSualebaSi moiazreba saxelmwifos mxridan jerovani da efeq-
turi gamoZiebis warmarTva, romelic mimarTuli iqneba wamebis an arahu-
manuri qmedebis Camdeni pirebis gamoaSkaravebisa da dasjisaken.”34

rogorc es evropis sasamarTlos precedentuli samarTliTaa dadgenili,
me-13 muxli uzrunvelyofs moqalaqeTa SesaZleblobas Sinasaxelmwifoebriv
kompetentur organoSi gaasaCivron maT mimarT konvenciiT garantirebuli
uflebis darRveva, miuxedavad imisa, Tu ra formiTaa esa Tu is ufleba dacu-
li da asaxuli saxelmwifos SinakanonmdeblobaSi. amgvarad, aRniSnuli Sinasa-
marTlebrivi dacvis saSualebis efeqturobaSi igulisxmeba kompetenturi
erovnuli organos mier konvenciiT garantirebuli uflebis darRvevasTan
dakavSirebuli saCivrebis ara marto ganxilva, aramed _ SesaZleblobac, ganm-
cxadeblis saCivris dadasturebis SemTxvevaSi ganesazRvros mas Sesabamisi
anazRaureba darRveuli uflebisaTvis (ix. inter alia the Smith and Grady judgment
p.135). me-13 muxli ar avaldebulebs saxelmwifoebs raime gansazRvruli tipis
dacvis saSualebis SeqmnaSi. am sakiTxSi saxelmwifoebs gaaCniaT garkveuli
Tavisufleba, romelic, saboloo jamSi, unda Seesabamebodes saxelmwifos mier
konvenciis me-13 muxliT nakisr valdebulebebs.35 saxelmwifoebi uflebamo-
sili arian gadawyviton, Tu ra formebiT Seusabamon samarTlebrivi dacvis
saSualebebi maT mier me-13 muxliT nakisr valdebulebebs.36

sasamarTlo organoebma unda uzrunvelyon, rom, rodesac mosarCele acx-
adebs, rom igi daeqvemdebara arasaTanado mopyrobas, mosTxovon im organoebs,
romlebic axorcieleben Tavisuflebis aRkveTas, warmoadginon mosarClis
mtkicebis gamaqarwylebeli mtkicebulebebi imasTan dakavSirebiT, rom mosa-
rClis mier warmodgenili raime dazianeba an samedicino mdgomareoba ar iqna
gancdili patimrobis periodSi an ganxorcielebuli kanonieri qmedebis Sede-
gad, rac SesaZloa ganmtkicebul iqnes Sesabamisi dokumentebiT. sasamarTlo
organoebma kanonis mTeli simkacriT unda dasajon me-3 muxlis damrRvevi pire-
bi, iqneba igi xelisuflebis organos warmomadgeneli Tu kerZo piri.

34 ix. Aksoy v. Turkey, da Selmouni v. France 1999 wlis 28 ivlisis ganaCeni, 1999, §79).
35 ix. inter alia, Vilvarajah v. the United Kingdom $122.
36  ix. mutatis mutandis Chahal v. the United Kingdom 145-e punqti.

me-3 muxli _ wamebis araadamianuri an damamcirebeli mopyrobis an dasjis akrZalva
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me-4 muxli
monobisa da iZulebiTi Sromis akrZalva
evropis adamianis uflebaTa konvenciis me-4 muxlis Tanaxmad:

1. ar SeiZleba, piri iyos monobasa an ymobaSi;

2. ar SeiZleba, pirs moeTxovos iZulebiTi an savaldebulo samuSaos Ses-
ruleba;

3. am muxlis mixedviT, terminSi @iZulebiTi an savaldebulo samuSao~ ar
igulisxmeba:

a) nebismieri samuSao, romelic unda Sesruldes am konvenciis me-5 mux-
lis debulebebis Sesabamisad, Cveuli wesiT ganxorcielebuli
Tavisuflebis aRkveTisas an aseTi Tavisuflebis aRkveTisagan piro-
biT gaTavisuflebis dros;

b) samxedro xasiaTis nebismieri samsaxuri an savaldebulo samxedro
samsaxuris nacvlad dakisrebuli samsaxuri im qveynebSi, sadac Sina-
gani mrwamsis Tanaxmad aRiarebuli arian samxedro samsaxuris gavlis
mowinaaRmdegeni;

c) nebismieri samsaxuri, romelic dakisrebulia sagangebo mdgomareo-
bis an ubeduri SemTxvevis dros, rac safrTxes uqmnis sazogadoebis
sicocxles an keTildReobas;

d) nebismieri samuSao an samsaxuri, romelic Seadgens Cveulebriv samo-
qalaqo valdebulebaTa nawils.

konvenciis me-4 muxli cal-calke ixilavs erTi mxriv, monobasa da ymobas
da, meore mxriv, iZulebiT da savaldebulo Sromas. pirveli ori termini mian-
iSnebs Sesabamisi piris statusze an im viTarebaze, romelSic igi imyofeba. mono-
ba niSnavs mdgomareobas, rodesac piri imyofeba sxva piris samarTlebriv
sakuTrebaSi maSin, rodesac ymoba niSnavs SezRudvis ufro naklebad mkacr
formas da mkacr samuSao pirobebs an valdebulebebs, romelic pirs aqvs dak-
isrebuli da ar SeuZlia mas Tavi daaRwios an Secvalos1. rac Seexeba iZulebiT
da savaldebulo Sromas, es ar miuTiTebs Sesabamisi piris mdgomareobaze, es
mxolod piris mier Tavisi nebis gareSe Sesrulebul im samuSaos gulisxmobs,
romelsac droebiTi xasiaTi aqvs.

konvenciis me-4 muxlis Tanaxmad, monoba da ymoba akrZalulia absoluturi
terminebiT, iZulebiTi da savaldebulo Sroma ki daSvebulia mxolod mkac-
rad dadgenil gamonaklis SemTxvevebSi. gaTvaliswinebuli ufleba absolu-
turi xasiaTisaa da, me-15 muxlis me-2 punqtis Tanaxmad, dauSvebelia me-4 mux-
lis 1-li punqtidan nebismieri saxis gadaxveva.

saqmeSi _ “Ould Barar v. Sweden” _ sasamarTlom daadgina, rom piris gaZevebas
im saxelmwifoSi, romelSic monobis oficialurad aRiarebuli reJimi mo-
qmedebda, SesaZloa, wamoeWra me-3 muxlis savaraudo darRvevis sakiTxi. aRniS-

1 ix. 1980 wlis 9 ivlisis moxseneba saqmeze _ Van Drogenbroeck v. Belgium, romelSic sasamarTlom
ganacxada, rom @valdebulebasTan erTad, romelic gulisxmobs sxva pirisaTvis garkveuli
samsaxuris gawevas, ymobis koncefcia aseve moicavs ymis valdebulebas, icxovros sxvis
sakuTrebaSi da ar SeeZlos aRniSnuli mdgomareobis Secvla~.
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nul saqmeSi mavritaneli warmoSobis ganmcxadebelma TavSesafris moTxovniT
mimarTa SvedeTis saxelmwifos da ganacxada, rom man Tavisi qveyana datova im-
itom, rom Tavi daeRwia monobisaTvis. ganmcxadeblis mtkicebiT, Tavis qveya-
naSi yofnisas mas weliwadSi erTxel unda miemarTa Tavisi mamis ufrosisaTvis
da Seesrulebina garkveuli samuSao. mTavrobam aRiara _ miuxedavad imisa, rom
monoba sakanonmdeblo doneze gauqmda, monobis calkeuli SemTxvevebi mainc
iyo. Tumca, saqmeSi arsebuli faqtebidan gamomdinare, sasamarTlom daadgina,
rom aq arasaTanado mopyrobis SemTxveva ar yofila.

saqmeSi _ “Van Droogenbroeck v. Belgium”2 _ ganmcxadebeli, romelic recidi-
visti iyo da, sasamarTlos gadawyvetilebis Tanaxmad, gadaeca mTavrobas 10
wlis vadiT mas Semdeg, rac misTvis gankuTvnili sasjeli amoiwura, ganmcxade-
beli amtkicebda, rom es iyo konvenciis me-4 muxlis sawinaaRmdego moqmedeba,
kerZod _ ymoba. strasburgis sasamarTlom daadgina, rom ganmcxadeblis
Tavisuflebis Sezudva ar ewinaaRmdegeboda me-5 muxlis 1-li punqtis moTx-
ovnebs da aseve Seesabameboda me-4 muxlis moTxovnebs, kerZod, me-4 muxlis me-
3 punqtis @a~ qvepunqts.

iZulebiTi Sroma gulisxmobs fizikur da sulier iZulebas maSin, roca
savaldebulo Sroma gansazRvrulia rogorc @samuSao, romelic moiTxoveba
sasjelis dakisrebis muqariT da piri mas asrulebs Tavisi survilis gareSe,
anu igi asrulebs samuSaos, romelzec, Tavisi neba rom yofiliyo, uars ganacx-
adebda.3 es aseve, SesaZloa, exebodes anazRaurebad samuSaos. magaliTad, saqme
_ “Van der Mussele v. Belgium” _ exeboda axalgazrda advokatebis valdebulebas,
saWiroebis SemTxvevaSi emuSavaT anazRaurebis gareSe. mas Semdeg, rac advoka-
tebma uari ganacxades pro-bono (saqmianoba sazogadoebrivi keTildReobisaTvis)
saqmianobaze, maT Seuwyvites saqmianobis ganxorcielebis uflebamosileba, rac
Tavisi seriozulobis xarisxiT SesaZlebelia miCneuliyo sasjelad. Tumca,
zemoxsenebuli valdebuleba ar CaiTvala @iZulebiT~ Sromad, radgan: gansax-
orcielebeli saqmianoba ar scdeboda Cveulebrivi zogadi advokatis saqmi-
anobis farglebs, gaTvaliswinebuli iyo sakompensacio SeRavaTebi, romlebic
warmoiSoboda profesiis wevrobidan gamomdinare. garda amisa, gaweuli sam-
saxuri xels uwyobda advokatebis profesiul ganviTarebas. sasamarTlom mi-
iCnia, rom van der museli ar daeqvemdebara araproporciul valdebulebas.

samwuxarod, strasburgis sasamarTlos jerjerobiT ar gamoutania gadaw-
yvetileba da ar gamouTqvams Tavisi Sexeduleba imasTan dakavSirebiT, aris Tu
ara konvenciis me-4 muxlis darRveva pirisaTvis minimalur anazRaurebaze da-
bali kompensaciis gadaxda.

konvenciis me-4 muxlis me-3 punqti gamoricxavs Sromis garkveul formebs
iZulebiTi da savaldebulo Sromis kategoriidan, magaliTad iseTs, rogori-
caa samuSao patimrobis periodSi (an pirobiTad gaTavisuflebis periodSi)
samxedro samsaxuri, sagangebo mdgomareobis dros dakisrebuli samuSao, aseve
is samuSao, romelic warmoadgens samoqalaqo valdebulebaTa nawils.

cixeSi samuSaos Sesrulebis moTxovna, Tundac arasakmarisi anazRaurebiT,
ar aris konvenciis me-4 muxlis darRveva. aseve ar dadgindeba me-4 muxlis dar-

2 ix. 1982 wlis 24 ivnisis gadawyvetileba (ganacxadi #7906/77).
3 ix. strasburgis sasamarTlos gadawyvetileba saqmeze _Van der Mussele v. Belgium, 1983 wlis 23
noemberi.

me-4 muxli _ monobisa da iZulebiTi Sromis akrZalva



166

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

Rveva, Tu pirs iZulebis wesiT amuSaveben patimrobaSi, xolo amis Semdeg mas
gaamarTleben da gaaTavisufleben. an, Tu patimrobis periodSi mas ar eqneba
saSualeba, gaasaCivros Tavisi patimrobis kanoniereba me-5 muxlis me-4 punq-
tis Sesabamisad4. aRniSnul saqmeSi sasamarTlom daadgina, rom dapatimrebu-
li mawanwalebisaTvis dakisrebuli samuSao Seesabameba me-4 muxlis me-3 punq-
tis @a~ qvepunqts, radgan am samuSaos mTavari daniSnulebaa patimarTa reso-
cializacia da gamosworeba, xolo belgiis kanonmdebloba am sferoSi Seesa-
bameba evropis sxva qveynebis kanonmdeblobas.

termini @Cveulebrivi samoqalaqo valdebulebebi~ gulisxmobs saxanZro
samsaxurSi muSaobas an aseTi samsaxuris gavlis sanacvlod gadasaxadis gadax-
das. Tumca, saqmeSi “Schmidt v. Germany”5 aseTi valdebulebebi, romlebic exebo-
da mxolod mamakacebs da ar iTvaliswinebda qalebs, konvenciis me-14 muxlis
sawinaaRmdegod miiCnies me-4 muxlis me-3 @d~ qvepunqtTan erTad.

konvenciis me-4 muxlis me-3 @b~ qvepunqti ar aZlevs Sinagani mrwamsis mqone
pirebs samxedro samsaxurisagan gaTavisuflebis uflebas. igi TiToeul sax-
elmwifos utovebs saSualebas, Tavad gadawyvitos, sakanonmdeblo doneze
misces Tu ara aseTi ufleba gamonaklis pirebs.6

4 ix. sasamarTlos gadawyvetileba saqmeze _ De Wilde, Ooms and Versyp v. Belgium.
5 ix. 1994 wlis 18 ivlisis gadawyvetileba (ganacxadi #13580/88).
6 ix. sasamarTlos gadawyvetileba saqmeze _ Johansen v. Norway DR 44/155.
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me-5 muxli

Tavisuflebisa da xelSeuxeblobis ufleba

I Tavi. Tavisuflebisa da usafrTxoebis ufleba

1. yvelas aqvs ufleba Tavisuflebasa da pirovnul usafrTxoebaze. aravis
SeiZleba aRekveTos Tavisufleba, garda im SemTxvevebisa da kanoniT gan-
sazRvruli procedurebis Tanaxmad, rogoricaa:

a) kompetenturi sasamarTlos mier msjavrdebis Semdeg piris kanonieri
dapatimreba;

b) piris kanonieri dakaveba an dapatimreba sasamarTlos kanonieri gadaw-
yvetilebis SeusruleblobisaTvis an kanoniT gaTvaliswinebuli nebi-
smieri valdebulebis Sesrulebis uzrunvelsayofad;

c) piris kanonieri dakaveba an dapatimreba kompetenturi sasamarTlo
organos winaSe wardgenis mizniT, Tu arsebobs samarTaldarRvevis Cad-
enis safuZvliani eWvi an Tu es eWvi safuZvlianad aris miCneuli auci-
leblad piris mier danaSaulis Cadenis an Cadenis Semdeg misi mimalvis
Tavidan asacileblad;

d) arasrulwlovanis dakaveba kanonieri gadawyvetilebis safuZvelze sa-
ganmanaTleblo zedamxedvelobis mizniT an misi kanonieri dakaveba ko-
mpetenturi sasamarTlo organos winaSe warsadgenad;

e) infeqciur daavadebaTa gavrcelebis Tavidan asacileblad pirebis,
agreTve, suliT avadmyofebis, alkoholikebis, narkomanebis an mawan-
walebis kanonieri dakaveba;

f) piris kanonieri dakaveba an dapatimreba qveyanaSi misi unebarTvod Ses-
vlis aRsakveTad an piris deportaciis anda eqstradiciis mizniT.

2. yvela dakavebuls misTvis gasageb enaze dauyovnebliv ecnobeba misi
dakavebis safuZvlebi da mis winaaRmdeg wayenebuli yvela braldeba.

3. am muxlis 1-li punqtis (c) qvepunqtis debulebebis Tanaxmad, dakavebu-
li an dapatimrebuli yvela piri dauyovnebliv waredgineba mosamarTles an
sasamarTlo xelisuflebis ganxorcielebisaTvis kanoniT uflebamosil sxva
moxeles da mas ufleba aqvs sasamarTlo procesi gonivrul vadaSi Caataros,
anda procesis ganmavlobaSi piri gaaTavisuflos. gaTavisufleba SeiZleba gan-
pirobebuli iyos sasamarTlo procesze gamocxadebis garantiiT.

4. dakavebiT an dapatimrebiT Tavisufleba aRkveTil yvela pirs ufleba
aqvs sasamarTlo procesze, romliTac sasamarTlo swrafad gadawyvets� dapa-
timrebis kanonierebas da piris ukanono dapatimrebis SemTxvevaSi gascems misi
gaTavisuflebis brZanebas.

5. yvelas, vinc aris dakavebis an dapatimrebis msxverpli am muxlis de-
bulebaTa darRveviT, aqvs kompensaciis aRsrulebadi ufleba.
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1. prezumfcia Tavisuflebis sasargeblod

evropis konvenciis me-5 muxlis pirveli nawili exeba im prezumfcias, rom-
lis Tanaxmadac, yvela unda sargeblobdes TavisuflebiT da, amitomac, pirs
Tavisufleba SeiZleba aRekveTos mxolod gamonaklis SemTxvevaSi. me-5 muxli
iwyeba uflebis upirobo moTxovniT: @yvelas aqvs Tavisuflebisa da pirovnu-
li usafrTxoebis ufleba”, romelsac mosdevs debuleba: ,,aravis SeiZleba
aRekveTos Tavisufleba, garda im SemTxvevebisa da kanoniT gansazRvruli pro-
ceduris Tanaxmad...’’.

amasTan erTad, me-5 muxlSi _ prezumfcia Tavisuflebis sasargeblod _ im-
peratiuli xasiaTisaa, raTa uzrunvelyofili iyos Tavisuflebis aRkveTis
absoluturi aucilebloba da gamarTlebis SemTxvevaSi myisieri aRdgena. yove-
live es im debulebidan gamomdinareobs, romlis Tanaxmadac, kanonis darRveva-
Si eWvmitanil pirs @ufleba aqvs sasamarTlo procesis gonivrul vadaSi
Catarebaze~, es ki warmoCenilia miTiTebaSi _ yvela TavisuflebaaRkveTil pirs
@ufleba aqvs sasamarTlo procesze, romliTac sasamarTlo swrafad gadaw-
yvets dapatimrebis kanonierebas da, piris ukanono dapatimrebis SemTxvevaSi,
gascems misi gaTavisuflebis brZanebas”. zemoTqmulidan naTlad Cans, rom mt-
kicebis tvirTi ekisrebaT maT, vinc ganaxorciela piris Tavisuflebis aRkve-
Tis RonisZiebebi, raTa daamtkicon ara marto is, rom gamoyenebuli iZuleba
moxda me-5 muxlSi mocemuli erT-erTi debulebis safuZvelze, aramed isic,
rom iZuleba Seesabameboda im calkeul garemoebebs, romlebSic igi gamoiyenes.

im pirebs, romlebsac kanoni aniWebs piris Tavisuflebis aRkveTis ufleba-
mosilebas, mtkicebis tvirTi aucileblad avaldebulebs TviTkritikul anal-
izs, raTa aRniSnuli uflebamosilebis ganxorcielebisas yovelTvis daicvan
me-5 muxliT dawesebuli SezRudvebi. Tumca, imis garantia, rom aseTi analizi
gakeTda da igi efeqtiani iyo, mniSvnelovnadaa damokidebuli mosamarTlis
gadawyvetilebaze, rodesac igi axorcielebs me-5 muxlis me-3 da me-4 punqte-
biT miniWebul sazedamxedvelo funqcias. nebismier SemTxvevaSi, rodesac saqme
exeba Tavisuflebis aRkveTis sakiTxs, metad mniSvnelovania, rom mosamarTlem
sakiTxis ganxilva daiwyos im mrwamsiT, rom dakavebuli piri unda gaTavisu-
fldes. aseTi midgomis Tanaxmad, mosamarTlem ara marto Tavisuflebis aRkve-
Tis aucileblobisaTvis safuZvlebis winaswar warmodgena unda moiTxovos,
aramed gulisyuriT unda ganixilos, Tu ramdenad Seesabameba es danaSauli
Tavisuflebis aRkveTis aucileblobas, radgan uyuradReboba gamoiwvevda
kanonis uzenaesobis ugulebelyofas da TviTnebobis gabatonebas.

imas, rom ar iqnes daSvebuli am mimarTulebiT nebismieri tendenciis gan-
viTareba, adasturebs evropis sasamarTlos mier miRebuli gadawyvetileba
saqmeSi _ Mansur v. Turkey,1 romelSic sasamarTlom daadgina, rom piris xangr-
Zliv patimrobaSi yofna ar SeiZleboda yofiliyo gamarTlebuli, erovnulma
sasamarTlom ki araerTxel gasca sanqcia piris patimrobis vadis gagrZelebis
Taobaze. Tavisi yoveli aseTi gadawyvetileba erovnulma sasamarTlom axsna
erTi da imave daStampuli teqstiT Semdgomi ganmartebebis gareSe. sakiTxisadmi
amgvari midgomis dros erovnulma (TurqeTis) mosamarTlem meqanikurad moaw-
era xeli samarTaldamcavTa gadawyvetilebas da ver SeZlo mieRo damoukide-
beli kritikuli gadawyvetileba. mosamarTlis aseTi moqmedeba ki arasodes ar

1 1995 wlis 8 ivnisi.
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Seesabameba im moTxovnebs, romelTa Tanaxmadac, Tavisuflebis aRkveTa gama-
rTlebuli iqneba.

2. patimrobis kanoniereba

me-5 muxlis 1-li punqtis Sesabamisad, Tavisuflebis SezRudvis nebismieri
forma unda ganxorcieldes @kanoniT gansazRvruli proceduris Tanaxmad~.
amasTan, TiToeul qvepunqtSi, romlis Tanaxmadac Tavisuflebis SezRudva
dasaSvebia, igulisxmeba, rom aRkveTis RonisZieba aucileblad unda iyos
@kanonieri~. kanonierebis moTxovnaSi igulisxmeba rogorc procedura, ise
kanonis arsi. ufro metic, kanoniereba niSnavs imas, rom nebismieri Tavisufleb-
is aRkveTa unda Seesabamebodes erovnul kanonmdeblobasa da evropis konven-
cias da ar unda iyos TviTneburi.

formaluri Sesabamisoba erovnul kanonmdeblobasTan

metad mniSvnelovania is garemoeba, rom pirvel rigSi Semowmdes, moxda Tu
ara pirisaTvis Tavisuflebis SezRudva Sesabamisi kanonmdeblobis moTxovneb-
is Tanaxmad. amiT SeiZleba ganisazRvros, Tu ramdenadaa daculi arsebiTi pro-
cedura. an Sefasdes, arsebobs Tu ara raime samarTlebrivi debuleba, romlis
Tanaxmadac ganxorcielda aRniSnuli moqmedeba. es ukanaskneli SeiZleba gaxdes
ara marto debulebis moqmedebis sazRvrebis ganmartebis sagani, aramed misi
saSualebiT SeiZleba dadgindes, iyo Tu ara saxeze is faqtobrivi garemoeba,
romlis drosac es debuleba unda yofiliyo gamoyenebuli. arsebobs mTeli
rigi calkeuli SemTxvevebi, rodesac evropis sasamarTlom daadgina, rom
zemoxsenebuli ar Sesrulda da amitomac ar SeiZleba isini CaiTvalos gama-
rTlebulad.2 magaliTad, saqmeSi _ “Van der Leer v. the Netherlands”3 _ qalbatoni
iZulebiT imyofeboda fsiqiatriul saavadmyofoSi. mosamarTlem, romelmac
gasca sanqcia misi fsiqiatriul saavadmyofoSi moTavsebis Sesaxeb, ar gaiTval-
iswina kanonis moTxovna, moesmina misTvis sanqciis gacemamde. sinamdvileSi,
rogorc es evropis sasamarTlom aRniSna, mosamarTlem arc ki Seiwuxa Tavi,
ganemarta, Tu ratom ugulebelyo mkurnali eqimis azri, romelic fiqrobda,
rom qalbatonisaTvis mosmena ar iqneboda safuZvels moklebuli an arasasarge-
blo janmrTelobis TvalsazrisiT. konvenciis miznebisaTvis Seusabamoa is
garemoeba, rom ganmcxadeblis Tavisuflebis aRkveTis RonisZieba, SesaZloa,
Seesabameboda kidec me-5 muxlis moTxovnebs saqmis arsebiTad ganxilvis dros;
rodesac Tavisuflebis aRkveTamde saxezea proceduruli moTxovnebis Seus-
rulebloba, dakaveba an dapatimreba aucileblad unda CaiTvalos arakanonierad.

Sesabamisad, saqmeSi _ “Lukanov v. Bulgaria”4 _ qveynis yofil premier-minis-
trs aRekveTa Tavisufleba ganviTarebadi qveynebisaTvis saxelmwifo biu-
jetidan garkveuli grantebis gadacemis gamo. miuxedavad imisa, rom sisxlis
samarTlis danaSaulTan dakavSirebiT piris Tavisuflebis aRkveTa potenci-

2 evropis sasamarTlo, miuxedavad imisa, rom aRiarebs qveynis Sida kompetenturi organoebis,
kerZod, erovnuli sasamarTloebis, kanonis ganmartebisa da gamoyenebis uflebamosilebas,
itovebs uflebas gadaamowmos aRsrulda Tu ara kanoni. amasTan, zogierT qvemoT ganxilul
saqmeSi, erovnuli sasamarTloebisagan gansxvavebiT, man gamoitana gansxvavebuli daskvnebi.
3 1990 wlis 21 Tebervali.
4 1997 wlis 20 marti.
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urad Seesabameba konvencias, am saqmeSi ver dadginda, rom moqmedeba, romlis
gamoc moxda xsenebuli piris Tavisuflebis aRkveTa, iyo arakanonieri, rom
aRaraferi vTqvaT sisxlis samarTlis danaSaulze. amitomac,s� bulgareTis
kanonmdeblobis Tanaxmad, ganmcxadeblis sadavo moqmedeba ar SeiZleba yofil-
iyo Tavisuflebis aRkveTis safuZveli. amasTan, sargeblis miRebis sisxlis
samarTlebriv akrZalvaze, romelic potenciurad SeiZleba gamoyenebuliyo
xsenebuli grantebis gacemasTan dakavSirebiT (rac saeWvoa), ar arsebobda arav-
iTari faqti Tu informacia, romelic daadasturebda safuZvlian eWvs, rom
premier-ministrma grantebis gacemisagan sinamdvileSi miiRo aseTi sargebe-
li. ase rom, misTvis Tavisuflebis aRkveTas ar hqonda aranairi samarTlebrivi
safuZveli da evropis konvenciis me-5 muxlis udavo darRveva iyo.

analogiuri viTareba ganmeorda saqmeSi _ “Steel v. the United Kingdom”5 _ ram-
denime ganmcxadeblis mimarT, romlebic daakaves maSin, roca isini gamodiod-
nen iaraRiT vaWrobis winaaRmdeg (avrcelebdnen bukletebs da gamotanili
hqondaT transparantebi). aRsaniSnavia is garemoeba, rom policia uflebamo-
sili iyo, daekavebina aqciis monawileni sazogadoebrivi wesrigis darRvevis
saSiSroebis SemTxvevaSi, magram aqciis monawileTa moqmedebebi ar qmnida amis
safrTxes. amasTan, arc imis saSiSroeba igrZnoboda, rom aqciis monawileebi
xels SeuSlidnen mimdinare konferenciis monawileebs an gamoiyenebdnen sxva
saxis Zaladobas. evropis sasamarTlom gadawyvita, rom sazogadoebrivi wes-
rigis darRvevis motiviT ganmcxadeblebis dakaveba da maTi Semdgomi patim-
roba arakanonieri iyo.6

samarTlebrivi safuZvlis mudmivad arsebobis mniSvneloba

aRniSnuli moTxovnis udidesi mniSvneloba naTlad warmoCinda evropis ad-
amianis uflebaTa sasamarTlos mier saqarTvelos winaaRmdeg gamotanil gan-
aCenSi saqmeze _ “Assanidze v. Georgia”7.

am saqmeSi sasamarTlom uyoymanod daadgina konvenciis me-5 muxlis 1-li
muxlis darRveva, radgan 2001 wlis 29 ianvridan 2004 wlis 8 aprilamde ar ar-
sebobda araviTari samarTlebrivi safuZveli ganmcxadeblis dakavebisaTvis. mas
Semdeg, rac 2001 wlis 29 ianvars saqarTvelos uzenaesma sasamarTlom gaamarT-
la ganmcxadebeli, misi patimroba erTmniSvnelovnad CaiTvala TviTneburad.

Tavisuflebis aRkveTis yoveli SemTxvevisaTvis samarTlebrivi safuZvlis
arsebobis moTxovna grZeldeba Tavisuflebis aRkveTis mTliani drois ganmav-
lobaSi. precedentuli samarTali cxadyofs, rom mTel rig SemTxvevebSi, rode-
sac patimrobis samarTlebrivi safuZveli Tavdapirvelad kanonieri iyo, Sem-
deg arakanonieri gaxda. magaliTad, saqmeSi _ “Quinn v. France”8 _ sasamarTlom
cixidan gaaTavisufla piri, romelic dapatimrebuli iyo safrangeTis kanonm-
deblobis moTxovnaTa sruli dacviT, magram gaTavisuflebis brZanebis gace-

5 1998 wlis 23 seqtemberi.
6 ix. aseve evropis sasamarTlos gadawyvetileba saqmeze _ Raninen v. Finland (1997  wlis 16 dekemberi),
romelSic im piris dakaveba, romelmac uari Tqva saxelmwifo savaldebulo samsaxurze,
ewinaaRmdegeboda fineTis kanonmdeblobas, radgan xelisuflebam aRar gadaamowma misi azri,
kvlav ityoda Tu ara uars saxelmwifo savaldebulo samsaxurze.
7 2004 wlis 8 aprilis gadawyvetileba, ganacxadi #71503/01.
8 1995 wlis 22 marti.
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midan TerTmeti saaTis gasvlis Semdegac ki misTvis ar ucnobebiaT sasamarT-
los brZanebis Sesaxeb. rogorc Cans, es dro prokuraturas dasWirda
eqstradiciisaTvis saWiro procedurebis gansaxorcieleblad, rac Semdgom-
Si xsenebuli piris patimrobis safuZveli iqneboda da aRar gaxdeboda auci-
lebeli mosamarTlis brZanebis Sesruleba. evropis sasamarTlom daadastu-
ra, rom saWiro iyo garkveuli drois gasvla brZanebis gacemasa da mis aRsrule-
bas Soris, magram amave dros, miiCnia, rom zemoxsenebuli drois monakveTi metis-
metad xangrZlivi iyo imisaTvis, raTa daekmayofilebina me-5 muxlis moTxovnebi.

saqmeSi _ “Labita v. Italy” _ evropis sasamarTlom me-5 muxlis moTxovnaTa dar-
Rvevad miiCnia piris gaTavisuflebis Seyovneba aTi saaTiT im motiviT, rom
kompetenturi Tanamdebobis piri, romelsac unda gadaemowmebina, arsebobda
Tu ara gasaTavisuflebeli piris Semdgom patimrobaSi datovebis mizezebi, ar
imyofeboda samuSao adgilze.9 saqmeSi _ “K.-F. v. Germany”,10 romelSic germaniis
kanonmdebloba Sesabamis uwyebebs piris dakavebis nebas rTavda Tormeti saa-
Tis ganmavlobaSi misi vinaobis dadgenis mizniT, ganmcxadebeli daakaves or-
moci wuTiT met xans, vidre amas kanoni iTvaliswinebda, razec germaniis
mTavrobam ganacxada, rom kanoniT dadgenili vadis gadacileba dakavSirebu-
li iyo dakavebulis piradi monacemebis registraciasTan. evropis sasamarT-
lom gaiTvaliswina is garemoeba, rom dakavebulis piradi monacemebis regis-
tracia ganekuTvneba piris vinaobis dasadgenad mimarTul RonisZiebaTa Semad-
genel nawils. aqedan gamomdinare, aRniSnuli procedura unda Catarebuliyo
im droSi, romelsac germaniis kanonmdebloba iTvaliswinebda, anu Tormet
saaTSi. aseT garemoebebSi ganmcxadeblis dakaveba CaiTvala arakanonierad da,
Sesabamisad, evropis sasamarTlom cno me-5 muxlis darRveva.11

 araswori dayrdnoba qveynis Sida praqtikaze

sasamarTlom me-5 muxlis darRveva cno saqmeebSi, romlebSic qveynis Sida
uflebamosili organoebi Tavisuflebis aRkveTis dros eyrdnobodnen didi
xnis praqtikas, romlis kanoniereba (konvenciis TvalsazrisiT) arc ki Semow-
mebula. magaliTad, saqmeSi _ “Baranowski v. Poland”12 _ ganmcxadebeli kanonis
sruli dacviT daakaves qurdobis braldebis gamo. Tumca, misi patimrobis
kanonierebis gadasinjva Sewyda mas Semdeg, rac prokurorma sabraldebo daskv-
na warudgina sasamarTlos. poloneTSi arsebuli praqtikis Tanaxmad, mas Sem-
deg, rac dapatimrebuli piri gadaecemoda sasamarTlos gankargulebaSi, misi
patimroba, romlis brZanebac sasamarTlos gankargulebaSi gadacemamde iyo
gacemuli, ganusazRvreli vadiT grZeldeboda; erovnuli sasamarTlo ar iyo
valdebuli, Tavisi iniciativiT mieRo Semdgomi gadawyvetileba patimrobis
vadis gagrZelebis Taobaze. zemoxsenebuli praqtika, ueWvelad (gasagebia,
ratomac) mimarTuli iyo arsebuli xarvezis Sesavsebad, magram, samwuxarod,
am xarvezis Sesavsebad araviTari safuZveli ar arsebobda kanonmdeblobasa da
qveynis SigniT moqmed precedentul samarTalSi. saeWvoa, rom odesme
dasmuliyo zemoaRniSnuli praqtikis kanonierebis gadasinjvis sakiTxi, ram-

9 2000 wlis 6 aprili.
10 1997 wlis 27 noemberi.
11 ix. aseve saqme _ Engel and Others v. the Netherlands, 1976 wlis 8 ivnisi, romelSic pirobiTi dakavebis
24-saaTiani maqsimaluri vada gadascilda 20-22 saaTs.
12 2000 wlis 28 marti.
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denadac aSkara iyo patimrobis vadis gagrZelebis aucilebloba, rac sruli-
ad Seesabameboda konvencias. misi ganxorcieleba kargi ilustraciaa imisa, Tu
rogor SeiZleba migviyvanos moqmedebis Sesrulebis zogadma legitimurobam
kanonierebis Semowmebis ugulebelyofamde an uaryofamde. am saqmeSi sasamarT-
lom me-5 (1) muxlis moTxovnaTa darRvevad Seafasa moqmedi praqtika, radgan
igi ar iyo gamWvirvale da mimarTuli iyo TviTnebobisken.13 saqmeSi _ “Jëèius v.
Lithuania”14 _ ganmcxadebeli, mkvlelobaSi eWvmitanili, patimrobaSi rCeboda
winaswari patimrobis drois gasvlis Semdegac, romelic sanqcirebuli iyo gen-
eraluri prokuroris moadgilis mier. rogorc Cans, am gziT warimarTeboda
saqmeebi da aRniSnuli praqtika (Cveulebebi) ar Seesabameboda konvenciis moTx-
ovnebs. sasamarTlom ganmarta, rom Tavisuflebis aRkveTa ar Seesabameboda
samarTlebrivi gamWvirvalobisa da TviTnebobisagan dacvis principebs.15

konvenciasTan Sesabamisoba. kanonierebis gageba konvenciis Tval-
sazrisiT

garda imisa, rom Tavisuflebis aRkveTa unda Seesabamebodes erovnul kanon-
mdeblobas, aseve unda Seesabamebodes evropis konvenciis ,,kanonierebis’’ po-
tenciurad ufro farTo gagebas. aRniSnuli xedva, pirvel rigSi, exeba im sak-
iTxs, rom uzrunvelyofili iyos me-5 muxlis calkeul moTxovnaTa (Tundac
ar iyos mocemuli erovnul samarTalSi) Sesruleba. Tavisuflebis aRkveTa
miuRebeli iqneba maSin, rodesac es ukanaskneli ganxorcielebulia rogorc
konvenciiT garantirebul sxva uflebebsa da TavisuflebebSi Carevis xerxi an
im kanonis saSualebiT, romelic gamoyenebulia TviTneburi formiT, anda rom-
lis xasiaTi unda CaiTvalos moTxovnebis Seusabamod. saqmeSi _ “Kurt v. Turkey” _
evropis sasamarTlom daadgina, rom:

@...nebismieri Tavisuflebis aRkveTa unda ganxorcieldes erovnuli
kanonmdeblobis materialuri da procesualuri normebis sruli
dacviT, magram erovnuli normebi, amave dros, unda Seesabamebodes me-
5 muxlis ZiriTad mizans, kerZod, unda icavdes pirs TviTnebobisagan~.16

rodesac qveynis Sida kompetenturi organoebi ver eyrdnobian Tavisufleb-
is aRkveTisaTvis romelime safuZvels, evropis sasamarTlo cnobs me-5 (1) mux-
lis darRvevas. saqmeSi _ “Denizci and Others v. Cyprus” _ ganmcxadeblebi Ciodnen,
inter alia, rom maT ar Seatyobines dakavebis safuZvlebi. evropis sasamarTlom
ki, romelmac gaiTvaliswina is garemoeba, rom mopasuxe mTavrobam ver warmoad-
gina ganmcxadebelTa dakavebisa da maTi patimrobis samarTlebrivi safuZve-
li, Sesabamisad cno me-5 (1) muxlis darRveva.17

13 sxva faqtorebi, romlebic gansazRvraven @kanonierebis~ cnebas, ganxilulia qvemoT. me-5 (1)
muxlis darRveva imave mizezebiT, imave praqtikasTan dakavSirebiT evropis sasamarTlom cno
saqmeSi _ Kawka v. Poland, 2001 wlis 9 ianvari. evropis sasamarTlos ganmartebamde cota xniT
adre zemoxsenebuli praqtika Seicvala _ TiToeuli saqme, romelSic dapatimrebis brZaneba
gacemuli iyo gamoZiebis etapze, gadaecemoda sasamarTlos, raTa mas mieRo axali gadawyvetileba
patimrobis vadis gagrZelebis sakiTxTan dakavSirebiT. es ki akmayofilebs konvenciis
kanonierebisa da sasamarTlo zedamxedvelobis Sesaxeb moTxovnebs.
14 2000 wlis 31 ivlisi.
15 Aanalogiurad, me-5 (1) muxlis darRvevaa dafiqsirebuli saqmeSi _ Grauslys v. Lithuania, 2000
wlis 10 oqtomberi.
16  1998 wlis 28 maisi.
17 2001 wlis 23 maisi.
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 konvenciis debulebebTan Seusabamoba

Tavisuflebis aRkveTa, romelic kanonierad gamarTlebulia qveynis Sida
doneze da eyrdnoba iseT safuZvels, romelic mocemuli ar aris me-5 (1) muxl-
Si warmodgenil amomwurav safuZvelTa nusxaSi, @arakanonierad~ da me-5 (1) mux-
lis moTxovnaTa sawinaaRmdegod CaiTvleba. magaliTad,” konvenciaSi mocemu-
li safuZvlebis Tanaxmad, aRkveTis RonisZieba ar SeiZleba gamoyenebul iqnes
danaSaulis CadenaSi eWvmitanilTa mimarT, rodesac patimrobis mizani ar aris
gamoZieba.18 aseT SemTxvevebSi Tavisuflebis aRkveTis gamoyeneba, Tundac gam-
arTlebuli iyos qveynis Sida kanonmdeblobiT, ewinaaRmdegeba me-5 (1) muxlis
moTxovnebs.

Tumca, maSinac ki, rodesac Tavisuflebis aRkveTa moxda konvenciaSi
CamoTvlili safuZvlebis Sesabamisad, konvencia SeiZleba ganvixiloT rogorc
Tavisuflebis aRkveTis mTliani drois zRvris damdgeni instrumenti. es uka-
naskneli asaxulia me-5 (3) muxlSi, romelSic naTlad Cans moTxovna sasamarT-
lo ganxilvis gonivrul vadaSi Catarebis Sesaxeb maSin, roca pirisaTvis
Tavisuflebis aRkveTisas misi deportirebis, eqstradiciisa Tu msgavsi saqmee-
bis SemTxvevaSi Sesabamisi uflebamosili organoebis warmomadgenlebi movale-
ni arian imoqmedon gonivruli ZalisxmeviT.

Zalauflebis TviTneburi gamoyeneba

Tumca, im SemTxvevaSic ki, Tu qveynis Sida kanonmdebloba, romlis safuZ-
velzec moxda Tavisuflebis SezRudva, ar iZleva mis mimarT raime zemoxseneb-
uli pretenziis gamoTqmis safuZvels da sxva mxrivac mTlianad Seesabameba
evropis konvenciiT dadgenil standarts, konvenciis TvalsazrisiT mainc Sei-
Zleba CaiTvalos arakanonierad, Tu is TviTneburadaa gamoyenebuli. es imas
niSnavs, rom Zalaufleba gamoyenebulia im pirobebSi, roca ar iyo saWiro
Tavisuflebis aRkveTa an mimarTuli iyo arakanonieri miznis misaRwevad. amis
naTel magaliTad SeiZleba CaiTvalos saqme _ “Witold Litwa v. Poland”,19 romelSic
piri, romelsac cal TvalSi absoluturad dakarguli hqonda mxedveloba,
xolo meoreSi _ mniSvnelovnad daqveiTebuli, daakaves da moaTavses gamosafx-
izlebel centrSi mas Semdeg, rac fostis TanamSromlebma (romlebsac aRniS-
nulma pirma SesCivla misTvis gamogzavnili amanaTis gaxsnisa da SigTavsis
amoRebis Sesaxeb) gamoiZaxes policia im motiviT, rom piri iyo mTvrali da iy-
enebda Zaladobas. Tumca, miuxedavad imisa, rom ganmcxadeblis dakaveba moxda
me-5 (1) (e) muxliT nebadarTul safuZvelze _ alkoholikebis dakaveba _ Zalau-
flebis gamoyeneba aSkarad ar iyo aucilebeli, radgan ganmcxadeblis mxridan
ar momdinareobda sazogadoebaze Tavdasxmis safrTxe. miT umetes, rom, moqme-
di kanonmdeblobis Tanaxmad, ufro msubuqi xasiaTis RonisZiebebi unda gatare-
buliyo mTvrali piris mimarT _ iseTi RonisZiebebi, rogoricaa sazogadoe-
brivi mzrunvelobis dawesebulebaSi an piris sakuTar sacxovrebel adgilas
wayvana, magram aranairi aseTi RonisZiebis gamoyenebis sakiTxi ar damdgara
dRis wesrigSi. sabolood ki, miuxedavad Tavisuflebis aRkveTis samarT-
lebrivi safuZvlis arsebobisa, Zalauflebis gamoyeneba CaiTvala TviTneb-
urad da, Sesabamisad, arakanonierad.

18 Jëèius v. Lithuania.
19 2000 wlis 4 aprili.

me-5 muxli _ Tavisuflebisa da xelSeuxeblobis ufleba
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analogiuri gadawyvetileba SeiZleba mieRoT im SemTxvevaSic, rodesac Za-
lauflebas gamoiyenebdnen piris dakavebis gansaxorcieleblad misi vinaobis
dadgenis mizniT, miuxedavad imisa, rom policiis oficrisaTvis cnobili iyo
piris vinaoba, Tundac am ukanasknels Tan ar hqonoda piradobis damadasture-
beli mowmoba. aseT garemoebebSi Zalauflebis aSkarad arasaWiro gamoyeneba
aucileblad CaiTvleba TviTnebobad. Zalauflebis gamoyenebis aseTi
gaumarTlebeli SemTxvevaa saqmeSi _ “Tsirlis and Kouloumpas v. Greece”,20 romelSic
iahves mowmeebi daapatimres imis gamo, rom, mrwamsis Tanaxmad, Tavi aarides
samxedro samsaxuris gavlas. amasTan, miuxedavad gawvevisa, ar gamocxaddnen
Sesabamis samxedro nawilSi da uari Tqves samxedro formis tarebaze. maTi mt-
kicebiT, isini iyvnen RvTismsaxurebi da, Sesabamisad, gaTavisuflebuli unda
yofiliyvnen samxedro samsaxurisagan. gamonaklisis aseTi saxe im pirTaTvis,
romlebic warmoadgendnen iahves mowmeTa RvTismsaxurebs, dadgenili iyo uze-
naesi administraciuli sasamarTlos precedentuli samarTliT, magram evro-
pis sasamarTlom daadgina, rom igi uxeSad iqna ignorirebuli samxedro sasa-
marTlos mier, romelmac ganaxorciela ganmcxadeblebis devna. aseT garemoe-
bebSi ganmcxadebelTa winaaRmdeg mimarTuli sasamarTlo procesi, romelic
dasrulda maTi Tavisuflebis aRkveTiT, unda CaTvliliyo TviTneburad da,
Sesabamisad, arakanonierad me-5 (1) muxlis miznebisaTvis.

ufro metic, kanonieri Zalauflebis gamoyeneba mxolod da mxolod ara-
kanonieri miznis misaRwevad dauSvebelia konvenciis Tanaxmad, miuxedavad im-
isa, erovnuli kanonmdeblobiT gaTvaliswinebuli aseTi debulebis gamoyene-
ba arasamarTlianadaa miCneuli Sesabamis qveyanaSi Tu ara. magaliTad, saqmeSi
_ “Bozano v. France”21 _ sasamarTlom cno me-5 (1) muxlis darRveva, rodesac piri
daakaves TiTqosda deportaciis mizniT. sinamdvileSi ki aRniSnuli xerxi gam-
oiyeneboda eqstradiciaze dawesebuli SezRudvebis Tavidan asacileblad. am
saqmeSi safrangeTis sasamarTlom uaryo moTxovna ganmcxadeblis italiaSi
eqstradiciasTan dakavSirebiT. Tumca, erTi Tvis Semdeg, rac igi gaaTavisu-
fles safrangeTis sasamarTloebma, ganmcxadebeli kvlav daakaves deportaciis
brZanebis aRsrulebis mizniT, romelic sinamdvileSi gacemuli iyo cixeSi yof-
nis dros, rodesac ganixileboda misi eqstradiciis sakiTxi. ganmcxadebeli
Semdeg gadaiyvanes Sveicariis sazRvarTan, miuxedavad imisa, rom espaneTis
sazRvari gacilebiT ufro axlos mdebareobda, da gadasces Sveicariis poli-
cias. am qveynidan ganmcxadeblis italiaSi eqstradiciis sakiTxi dadebiTad
gadawyda da igi gadasces italias sasjelis mosaxdelad. aRniSnul saqmeSi
evropis sasamarTlom cno me-5 (1) muxlis darRveva da ganacxada, rom saqmis
msvlelobis procesSi gamovlinda TviTneboba. sasamarTlos mier aseTi gada-
wyvetilebis gamotana mravalma faqtorma ganapiroba: ganmcxadeblis mimarT
deportaciis brZanebis aRsrulebis gadadeba imgvarad, rom ganmcxadebels ar
SeeZlo miemarTa misTvis xelmisawvdomi dacvis efeqtiani saSualebebisaTvis;
is garemoeba, rom Sveicariisa da italiis warmomadgenlebi gafrTxilebulebi
iyvnen winaswar dasaxul RonisZiebaTa Sesaxeb; ganmcxadebels deportaciis
brZanebis Sesaxeb informacia ar miawodes im dros, rodesac mas uari eTqva sa-
frangeTSi cxovrebis uflebaze; ganmcxadeblis dakavebis uecari xasiaTi, ri-
Tac mas saSualeba moespo es ambavi Seetobinebina colisa da advokatisaTvis;
ganmcxadeblisaTvis deportaciis qveynis arCevanis SezRudva. yovelive aman

20 1997 wlis 29 maisi.
21  1986 wlis 18 dekemberi.
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ki gardauvali gaxada, rom @SeniRbuli eqstradicia~ ganmcxadeblis Tavisu-
flebis aRkveTas gaxdida TviTneburs da konvenciis me-5 (1) muxlis miznebis
Seusabamos. miuxedavad imisa, rom am saqmeSi ganmsazRvreli faqtorebi Warbad
iyo mocemuli, TiToeuli maTgani individualurad naTlad warmoaCenda kanon-
isa da misi arsebiTi mniSvnelobisadmi upativcemulobas da, SesaZlebelia, Ti-
Toeuli maTgani sakmarisi yofiliyo imisaTvis, raTa sasamarTlos daefiqsire-
bina TviTneboba.22

xelmisawvdomoba, winaswar ganWvreta da sxva garantiebi

im SemTxvevaSic ki, rodesac Zalaufleba borotad ar aris gamoyenebuli,
evropis sasamarTlo mas ar miiCnevs aucilebel samarTlebriv safuZvlad, Tu
am ukanasknels ar gaaCnia nebismieri kanonisaTvis aucilebeli kriteriumebi
evropis konvenciis miznebisaTvis. aq is igulisxmeba, rom kanoni unda iyos xe-
lmisawvdomi, ganWvretadi da zustad gansazRvruli, aseve unda Seicavdes sxva
garantiebs TviTnebobis riskis Tavidan asacileblad.

xelmisawvdomobis moTxovna ar iqneba dakmayofilebuli, rodesac Tavisu-
flebis aRkveTa emyareba iseT samarTlebriv debulebas, romelic iyo dafaru-
li an gamouqveynebeli. xelmisawvdomobis moTxovna aseve gamoiyeneba im damx-
mare wesebTan mimarTebiTac, romlebic miRebulia kanonis gamoyenebasTan
dakavSirebiT. Tu aseTi damxmare wesebi farTod xelmisawvdomi araa, evropis
sasamarTlo daadgens me-5 (1) muxlis darRvevas. aRniSnulis naTeli dadas-
turebaa saqme _ “Amuur v. France”,23 romelSic gamouqveynebeli wesebi _ teqsti,
romelic gansazRvravda ucxoelTa dakavebis praqtikas tranzitul zonaSi,
evropis sasamarTlom CaTvala arasakmarisad. sasamarTlom miiCnia, rom igi ar
Seesabameboda im garantiebs, romlebsac iTvaliswinebs kanonis moTxovnebi. am
SemTxvevaSi mniSvnelovani araa is garemoeba, rom zemoxsenebuli wesebi ar
yofila gamoqveynebuli da, Sesabamisad, xelmisawvdomi, magram amas sxva viTare-
baSi ueWvelad eqneboda gadamwyveti mniSvneloba. aseT SemTxvevebSi kanonis

22 ix. aseve saqme _ Murray v. the United Kingdom (1994  wlis 28 oqtomberi), romelSic ganmcxadebeli
amtkicebda, rom misi, rogorc danaSaulSi eWvmitanilis, dakaveba ar iyo kompetenturi sasamarTlo
organos winaSe wardgenis mizani [rogorc amas me-5 (1) (c) muxli moiTxovs], aramed igi daakaves,
raTa daekiTxaT zogadi informaciis mosapoveblad, rac ewinaaRmdegeba konvenciiT miniWebul
uflebamosilebas. evropis sasamarTlom daadgina, rom aranairi mtkicebuleba ar iqna
warmodgenili, romlis Tanaxmadac, evropis sasamarTlo miiRebda erovnuli sasamarTloebisagan
gansxvavebul gadawyvetilebas imasTan dakavSirebiT, rom dakavebas ar hqonda SeniRbuli da
arakanonieri mizani, magram, ueWvelia, rom evropis sasamarTlo daadgenda dakavebis
arakanonierebasa da konvenciis miznebTan Seusabamobas zemoxsenebuli miznis arsebobis
SemTxvevaSi. amasTan, unda aRiniSnos, rom saqmeSi _ Jëèius v. Lithuania _ erovnuli sasamarTloebi
ar moqceulan arakeTilsindisierad, rac iyo erT-erTi faqtori, romlis safuZvelzec evropis
sasamarTlom miiCnia, rom patimrobis erT-erTi periodi, romelsac hqonda samarTlebrivi
safuZveli, ar iyo arakanonieri konvenciis miznebisaTvis. analogiurad, saqmeSi _ Benham v. the
United Kingdom (1996 wlis 10 ivnisi), evropis sasamarTlom ar daadgina konvenciis darRveva im
faqtTan dakavSirebiT, rom erovnuli sasamarTlos mier Sesabamisi piris cixeSi moTavseba
TviTneburi iyo, radgan ar damtkicda, rom aRniSnuli gadawyvetileba miRebulia boroti
ganzraxviT an es iyo Sesabamisi kanonmdeblobis jerovnad gamoyenebis cdis ugulebelyofa.
saqmeSi _ Perks v. the United kingdom (1999 wlis 12 oqtomberi), evropis sasamarTlom daadgina, rom
miniWebuli diskreciis arasrulma ganxorcielebam an garkveuli Sesabamisi mtkicebulebis
gauTvaliswineblobam, SesaZlebelia, TviTneburi gaxados gadawyvetileba, romelic sxva
SemTxvevaSi sruliad kanonieri iqneboda.
23 1996 wlis 25 ivnisi.
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Sinaarsis xarisxi ar unda iyos arasakmarisi imisaTvis, raTa Tavidan iqnes ac-
ilebuli Sesabamisi normebis ugulebelyofa da Tavisuflebis aRkveTa CaiTva-
los kanonierad.

kanonis garkveuloba moiTxovs, rom nebismieri norma, romelsac emyareba
Tavisuflebis aRkveTa, saSualebas unda aZlevdes pirs _ Tundac Sesabamisi
konsultaciiT _ igi ganWvritos im xarisxiT, romelic Seesabameba garemoebebs,
Tu ra Sedegi mohyveba konkretuli moqmedebis ganxorcielebas. aRniSnuli
moTxovnis Seusrulebloba _ romelic aseve SeiZleba ganxilul iqnes rogorc
kanonis iseTi formiT Camoyalibeba, rom TviTneburi moqmedebis sazRvrebi
maqsimalurad SeizRudos _ naTladaa warmoCenili iseT saqmeebSi, rogoricaa
_ “Baranowski v. Poland” da “Jëèius v. Lithuania”, romlebSic evropis sasamarTlo mzad
iyo, miuxedavad zemoxsenebuli Sexedulebisa, ganexila mosazreba, rom sadavo
praqtikas erovnul samarTalSi hqonda safuZveli. Tumca, evropis sasamarT-
lom mainc cno moqmedi praqtikis arakanoniereba. saqmeSi _ “Baranowski v. Poland”
_ evropis sasamarTlom konvenciis darRveva cno Semdegi faqtorebis gamo: 1)
ar iyo zustad gansazRvruli debulebebi, romlebic daadgenda, arsebobda Tu
ara da arsebobis SemTxvevaSi ra garemoebebSi SeiZleboda winaswari gamoZieb-
is procesSi moqmedi patimrobis vada saTanado wesiT gagrZelebuliyo sasa-
marTlo ganxilvis periodSi; 2) piri patimrobaSi imyofeboda moqmedi praqtikis
Tanaxmad _ romelic xorcieldeboda kanonSi xarvezis arsebobis gamo _ samarT-
lebrivi debulebis an sasamarTlo gadawyvetilebis gareSe SeuzRudavi da ga-
nusazRvreli vadiT.

Jëèius-is saqmeSi evropis sasamarTlom daadgina, rom kanonis debulebebi ar
iyo mkafio, radgan ar arsebobda normebi, romlebic gansazRvravda patimris
statuss. piris patimrobaSi ganusazRvreli vadiT yofna sasamarTlo gadaw-
yvetilebis gareSe mxolod imis safuZvelze, rom saqme warimarTa sasamarTloSi
gansaxilvelad, evropis sasamarTlom miiCnia me-5 (1) muxlis moTxovnebis Seu-
sabamod. Tumca, maSin, rodesac iyo cda imis dasamtkiceblad, rom patimrobis
periodi emyareboda sisxlis samarTlis kodeqsis debulebebs, sasamarTlom
daadgina, rom kanonis debulebebi ar iyo zustad gansazRvruli. amis gamo, sami
sxvadasxva ganmarteba warmoadgines evropis sasamarTlos winaSe qveynis
prokurorma, saxalxo damcvelma, uzenaesi sasamarTlos sisxlis samarTlis
saqmeTa ganyofilebis Tavmjdomarem da TviT mTavrobam imasTan dakavSirebiT,
Tu rogor SeiZleboda am debulebis safuZvelze ganxorcielebuliyo piris pa-
timrobaSi ayvana. imis magivrad, rom gadaeWra warmodgenil ganmartebebs Soris
arsebuli uTanxmoeba, evropis sasamarTlom daaskvna, rom nebismieri debuleba,
romelic imdenad bundovania, rom SeiZleba SecdomaSi Seiyvanos qveynis xelisu-
fleba, kanonierebis (evropis konvenciis gagebiT) moTxovnebis Seusabamoa.24

SeiZleba imis moTxovna, rom Tavisuflebis aRkveTisaTvis samarTlebrivi
safuZveli zustad iyos gansazRvruli, SesaZlebelia agreTve ganxilul iqnes
sakanonmdeblo ierarqiiT sxva safexurze mdgomi momijnave normebis saSu-
alebiT,25 an SesaZlebelia ganxilva qveyanaSi moqmedi precedentuli sa-

24 ix. aseve saqme _ “Wloch v. Poland” (2000 wlis 19 oqtomberi), romelSic evropis sasamarTlom
gamoTqva eWvi, rom Tavisuflebis aRkveTa iqneboda kanonieri im SemTxvevaSi, Tu igi dafuZnebuli
iqneboda debulebaze, romlis ganmartebasTan dakavSirebiTac warmodgenili iyo bevri
urTierTsawinaaRmdego mosazreba da ar arsebobda gadamwyveti precedentuli samarTali.
25 saqmeSi _ “Amuur v. France” _ norma aradamakmayofilebeli iyo am miznisaTvis ara statusis,
aramed bundovanebis gamo.



177

marTliT, romelic ganmartavs calkeul debulebebs. amis naTeli magaliTia
saqme _ “Steel v. the United Kingdom”, romelic exeboda piris/pirebis dakavebas mS-
vidobis xelyofisaTvis.26 evropis sasamarTlom daadgina, rom @mSvidobis dar-
Rvevis” koncefcia qveynis erovnuli sasamarTlos gadawyvetilebebiT ganima-
rteboda ori aTeuli wlis ganmavlobaSi. es ukanaskneli exeba pirebs, romlebic
ayeneben zians an ise Cans, TiTqos zians ayeneben sxva pirebsa Tu qonebas, an mo-
qmedeben imgvarad, rom maTi moqmedeba provocirebas axdens sxva pirebze, Cai-
dinon Zaladoba. ase rom, aseTi moqmedebis Sedegad ganusazRvreli koncefcia
gadaiqca iseTad, romelic wesrigdeba Sesabamisi miTiTebebiTa da ganmartebe-
biT. saqmeSi _ “Wloch v. Poland” _ im debulebis ganmarteba, romelTan dakavSire-
biTac ar arsebobda Sesabamisi precedentuli samarTali da swavlulTa erT-
nairi samarTlebrivi Sexeduleba, ar CaiTvala arc TviTneburad da arc usafuZ-
vlod. Tumca, sasamarTlos aseTi gadawyvetileba ar unda aRviqvaT ise, rom es
ukanaskneli uaryofs debulebis kanonierebis gasaCivrebas imis safuZvelze,
rom Sesabamisi kanoni naTeli gaxdeba mxolod saqmeebze gamotanili gadaw-
yvetilebis safuZvelze. Tumca, sruliad marTlzomieri iqneboda interpre-
taciis uflebamosilebis gamoyeneba im mizniT, rom farTod ganmartebuli
debuleba ganvixiloT ufro viwro gagebiT, raTa igi @kanonieri~ iyos konvenci-
is miznebisaTvis.

ra Tqma unda, aseTi garantiebis saWiroeba calkeul SemTxvevebSi SeiZleba
sakmaod mravlis momcveli iyos. magaliTad, saqmeSi _ “Amuur v. France” _ piri,
romelic iTxovda TavSesafars, dakavebuli iyo oci dRis ganmavlobaSi. evro-
pis sasamarTlom miiCnia, rom arc erTi samarTlebrivi debuleba, romelic ex-
eboda ucxoelTa tranzitul zonaSi gaCerebis sakiTxs, saSualebas ar aZlev-
da erovnul sasamarTloebs, gadaemowmebinaT tranzitul zonaSi dakavebul
pirTa pirobebi an, saWiroebis SemTxvevaSi, daewesebinaT uflebamosili orga-
noebisaTvis Sesabamisi SezRudvebi tranzitul zonaSi pirTa dakavebis xangr-
ZlivobasTan dakavSirebiT. amasTan, evropis sasamarTlom gansazRvra, rom
kanonis teqsti ar iTvaliswinebda samarTlebrivi, humanitaruli da social-
uri daxmarebis araviTar procedurasa Tu dadgenil vadebs TavSesafris mTx-
ovnel pirTaTvis aseTi daxmarebis xelmisawvdomobasTan dakavSirebiT. amis
Sedegad, evropis sasamarTlom miiCnia, rom kanoni ar aniWebda Sesaferis ga-
rantiebs ganmcxadebelTa jgufs, romelic garkveulwilad SeiZleba CaiTva-
los rogorc aseTi daxmarebebis gareSe daucvel mdgomareobaSi myofad.

amasTan erTad, moTxovna SeiZleba iyos sakmaod zogadi da, amave dros, Seu-
fasebelic. magaliTad, evropis sasamarTlom ramdenime saqmeSi xazi gausva
TavisuflebaaRkveTili piris Sesaxeb zust da zedmiwevniT Sedgenil monacem-
Ta mniSvnelobas. Ees sakiTxi ramdenjerme aRniSna sasamarTlom im saqmeebSi,
romlebSic ganacxadi Setanili iyo im pirebis uflebis darRvevasTan dakav-
SirebiT, romlebic samarTaldamcavma organoebma daakaves da amis Semdeg
aranairi informacia aRar arsebobda maT Sesaxeb.27 konkretulad ki Znelia sa-

26 marTalia, moqmedeba ar iyo formalurad klasificirebuli rogorc danaSauli, magram mainc
aseTad CaiTvala devnis xasiaTisa (masSi Careuli iyvnen policia da pirveli instanciis
sisxlis samarTlis saqmeTa sasamarTloebi) da, aseve, mSvidobis SenarCunebis mizniT Sesabamisi
pirebis dapatimrebis uflebamosilebidan gamomdinare.
27 ix. aseve saqmeebi _ Kurt v. Turkey; Çakici v. Turkey, 1999 wlis 8 ivlisi, Timurtaº v. Turkey, 2000 wlis 13
ivnisi da Taº v. Turkey, 2000 wlis 14  noemberi. amgvari saxis gauCinareba aseve arRvevs konvenciis
me-2 muxliT gansazRvrul sicocxlis uflebas.

me-5 muxli _ Tavisuflebisa da xelSeuxeblobis ufleba
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patimro dawesebulebaSi dakavebul pirTa Sesaxeb oficialur monacemTa mop-
oveba, rac im pirebs, romlebmac monawileoba miiRes piris Tavisuflebis
aRkveTaSi, udavod xels uwyobs, Tavi aaridon pasuxismgeblobas. sapatimro
dawesebulebaSi dakavebul pirTa Sesaxeb monacemTa bazis qona, dawyebuli
pirveli dakavebidan, damTavrebuli misi erTi adgilidan meoreSi gadayvaniT,
mniSvnelovani berketia TviTnebobis aRsakveTad. kanoniT dadgenil monacem-
Ta aRricxvis procesi _ maSinac ki, Tu ar arsebobs piris gauCinarebis safrTxe
– Zalian mniSvnelovani moTxovnaa maSin, rodesac saqme gvaqvs Tavisuflebis
aRkveTasTan.

3. ra aris Tavisuflebis aRkveTa?

dakaveba da dapatimreba

@dakaveba~ da @dapatimreba~ urTierTmonacvle terminebia me-5 muxlis yve-
la debulebaSi da unda ganvixiloT rogorc nebismieri RonisZieba _ ra daniS-
nulebac unda hqondes mas qveynis Sida samarTalSi _ romlis saSualebiTac pirs
aRekveTeba Tavisufleba. me-5 muxliT gansazRvruli garantia, romelic iTval-
iswinebs Tavisuflebis aRkveTisadmi sasamarTlo zedamxedvelobas, unda ganx-
orcieldes SeZlebisdagvarad swrafad mas Semdeg, rac moxdeba piris Tavisu-
flebis aRkveTa. aRniSnuli sakiTxisadmi nebismieri sxva midgoma aucileblad
gamoiwvevs konvenciis moTxovnaTa darRvevas. amasTan, ZiriTadi moTxovna isaa,
rom yuradReba gavamaxviloT ganxorcielebuli RonisZiebis Sedegze da ara
mis daniSnulebaze.

elementebi, romelTa saSualebiTac SeiZleba dadgindes, rom es aris
Tavisuflebis aRkveTa

Zalian mniSvnelovania imis ganmarteba, Tu ras warmoadgens Tavisuflebis
aRkveTa _ dakaveba Tu dapatimreba _ da rodis iwyeba igi, radgan swored am dros
gamoiyeneba me-5 muxlis moTxovnebi. es SeiZleba, erTi SexedviT, naTeli iyos,
magram aRsaniSnavia is garemoeba, rom SeiZleba arsebobdes viTarebebi, rode-
sac xdeba piris Tavisuflebis aRkveTa, magram pasuxismgebeli pirebi sakiTxs
saTanadod ar aRiqvamen, gansakuTrebiT ki im SemTxvevebSi, rodesac piris
dakavebis RonisZieba fizikurad ar ganxorcielebula. im momentis gansazRvra,
Tu rodis moxda piris Tavisuflebis aRkveTa, metad mniSvnelovania sisxlis
samarTlis saqmeSi, radgan amis safuZvelze xdeba TavisuflebaaRkveTili piris
mosamarTlesTan wardgenis drois marTlzomierebis dadgena.

amasTan, iseTi elementebi, rogoricaa piris Tavisuflebis SezRudvis xas-
iaTi da TavisuflebaaRkveTili piris statusi, Zalian mniSvnelovania imis
Sesafaseblad, aris Tu ara konkretuli RonisZieba Tavisuflebis aRkveTa.

Tavisuflebis SezRudvis xasiaTi

ganacxadis ganxilvis dros evropis sasamarTlo aucileblad uTmobs yura-
dRebas Tavisuflebis SezRudvis xasiaTs. Tavisuflebis SezRudvis yvelaze
naTeli magaliTia piris iZulebiTi yofna policiasa da cixis sakanSi, magram,
garda amisa, arsebobs SezRudvis sxva formebi, romelTa gamoyenebac SeiZleba
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moxvdes me-5 muxlis moqmedebis sferoSi. udavoa, rom es SeiZleba moxdes ma-
Sin, rodesac samarTaldamcavi organos warmomadgeneli (ar aqvs mniSvneloba,
ZaliT Tu Zalis gamoyenebis gareSe) ganumartavs pirs, rom mas ar SeuZlia
konkretuli adgilis datoveba an igi valdebulia daemorCilos policiels
sxva adgilas gadayvanaSi. es moqmedebs maSinac, rodesac pirs aCereben quCaSi
(samarTaldamcavi organos warmomadgenlebi) an mosTxoven mas darCes policiis
ganyofilebaSi mas Semdeg, rac igi Tavisi nebiT gamocxadda iq. am SemTxvevaSi
saWiroa arsebobdes iZulebis elementi, rogorc es evropis sasamarTlom gan-
marta saqmeSi “De Wilde, Ooms and Versyp v. Belgium”.28 sasamarTlom ganacxada, rom
im garemoebas, roca piri Tavisi nebiT Cabarda, araviTari Sedegi ara aqvs. aseve,
ara aqvs mniSvneloba imas, pirma icis Tu ara Tavisuflebis SezRudvis faqti.
aq mTavaria is, rom igi aRaraa Tavisufali, aRar SeuZlia survilisamebr gada-
adgildes.

xSir SemTxvevaSi me-5 muxlis moqmedebis sferoSi vxvdebiT SezRudvebs,
romelTa xasiaTic Zalian mniSvnelovania, magaliTad, rodesac pirs ar SeuZlia
gadaadgildes erTi adgilidan meoreze _ ara aqvs mniSvneloba, quCaSi Tu sxva
adgilas _ an mas moeTxova, darCes garkveul satransporto saSualebasa Tu
oTaxSi (ar aris aucilebeli cixis sakani). Tumca, is garemoeba, rom piri sarge-
blobs Tavisuflebis garkveuli xarisxiT calkeul adgilas yofnis dros, ar
niSnavs, rom me-5 muxlis moqmedebis are ar gavrceldeba masze. magaliTad,
saqmeSi _ “Ashingdane v. the United Kingdom”29 _ evropis sasamarTlom daadgina, rom
me-5 muxlis moqmedebis sferoSi xvdeboda piris iZulebiTi moTavseba fsiqi-
atriuli saavadmyofos palataSi, romlis karic ar iyo daketili. amasTan, pirs
ufleba hqonda, dRis ganmavlobaSi da SabaT-kviras daetovebina saavadmyofos
teritoria Tanmxlebi pirebis gareSe. analogiurad, saqmeSi “Guzzardi v. Italy”30 _
evropis sasamarTlom daadgina, rom me-5 muxlis moqmedebis sferoSi xvdeboda
is, rom piri, romelic eWvmitanili iyo jgufur organizebul danaSaulSi, imy-
ofeboda 2,5 km2-iT moSorebul kunZulze. miuxedavad imisa, rom coli da Svili
masTan erTad cxovrobdnen, iZulebisa da SezRudvis RonisZiebebi er-
TobliobaSi CaiTvala rogorc Tavisuflebis aRkveTa. am faqtorebs evropis
sasamarTlo gacilebiT met mniSvnelobas aniWebs, vidre adgils, sadac piri
daakaves. zemoT aRniSnulidan gamomdinare, moTxovna pirisaTvis, rom igi iyos
saxlSi, aucileblad gamoiwvevs me-5 muxlis moqmedebis sferoSi moxvedras,
miuxedavad imisa, rom es moTxovna moqmedebs saqmis sasamarTlo ganxilvis pe-
riodSi (rogorc es moxda saqmeSi _ “Giulia Manzoni v. Italy”)31 Tu komendantis saa-
Tis dros, rodesac pirebs SeeZloT, daetovebinaT sakuTari saxlebi mxolod
eskortis TanxlebiT (rogorc es iyo saqmeSi _ “Cyprus v. Turkey”).32

maSin, rodesac Tavisuflebis SezRudva xdeba garkveul teritoriaze,
rasac Tan ar sdevs izolacia (rogorc es moxda saqmeSi _ “Guzzardi v. Italy”), sa-
varaudod, evropis sasamarTlo gadawyvets, rom es aris piris gadaadgilebis
Tavisuflebis uflebaSi Careva.

analogiurad, rodesac xdeba SezRudvebis daweseba im pirebis mimarT, rom-
lebsac Sesvla surT calkeuli qveynis teritoriaze (igulisxmeba iseTi saxis

28 1971 wlis 18 ivnisi.
29  1985 wlis 28 maisi.
30 1976 wlis 6 noemberi.
31 1997 wlis 1 ivlisi.
32 ganacxadi N 6780/74 da 6950/75 (komisiis moxseneba).
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SezRudva, rogoricaa aeroportis garkveul teritoriaze yofnis moTxovna
da ara ucxoelTa iZulebiTi moTavseba dakavebis specialur centrSi) ar Cai-
Tvleba Tavisuflebis SezRudvad, radgan am pirebs SeuZliaT gaemgzavron sxva
qveyanaSi.

Tumca, aseTi SesaZlebloba realuri unda iyos, magram igi ar iarsebebs, Tu
arc erTi sxva qveyana ar miiRebs maT an Tu Sesabamisi piri eZebs TavSesafars,
verc erTi qveyana ver SesTavazebs dacvas im saxiT, rogorsac aRniSnuli piri
eloda. aseTi viTareba warmoiSva saqmeSi “Amuur v. France”. erTaderTi alter-
natiuli qveyana iyo siria, romelic ar emorCileboda @diplomatiur urTier-
TobaTa moTxovnebs” da iyo saxelmwifo, romelsac ar hqonda aRebuli valde-
buleba emoqmeda ltolvilTa statusis Sesaxeb Jenevis konvenciis debuleba-
Ta Tanaxmad. Sesabamisad, ar arsebobda imis garantia, rom siria ar gadascemda
ganmcxadebels im qveyanas, romelSic mas eloda devnis safrTxe.

piris statusi, romlis winaaRmdegac xorcieldeba aRkveTis RonisZieba

imis gasarkvevad, moxda Tu ara piris Tavisuflebis aRkveTa, mniSvnelovan
rols TamaSobs TavisuflebaSezRuduli piris statusi. es exebaT pirebs, rom-
lebic msaxuroben SeiaraRebul ZalebSi da romlebsac disciplinuri reJimis
safuZvelze SeezRudaT Tavisufleba. magaliTad, saqmeSi _ “Engel v. the Nether-
lands” me-5 muxlis moqmedebis sferoSi ver moxvda jariskacTa Tavisufal
saaTebSi dakaveba (Tumca, isini agrZelebdnen yoveldRiur samsaxurs) special-
urad dakavebisaTvis gankuTvnil SenobaSi, romelic ar iyo Caketili. jariska-
cebs me-5 muxlis gamoyenebis saSualeba miecaT mxolod maSin, rodesac Tavisu-
flebis SezRudva maT mimarT ganxorcielda ufro mkacri saxiT, es ki gulisx-
mobda sakanSi moTavsebas, ris Sedegadac saSualeba ar hqondaT ganexor-
cielebinaT TavianTi yoveldRiuri saqmianoba. mosazreba, romelic safuZvlad
udevs am viTarebas, isaa, rom samxedro samsaxuri gulisxmobs Tavisuflebis
ufro viwro gagebas da, Sesabamisad, Tavisuflebasa da Tavisuflebis aRkve-
Tas Soris gavlebuli zRvaric ufro farTo unda iyos, vidre es SeiZleba
vigulisxmoT rigiT moqalaqesTan mimarTebiT.

Tavisuflebis SezRudvis gamkacreba cixeSi myofi piris mimarT (magaliTad,
Cveulebrivi reJimis sasjelaRsrulebis dawesebulebidan mkacri reJimis
sasjelaRsrulebiT dawesebulebaSi gadayvana) moxvdeba me-5 muxlis ganxil-
vis sferoSi, radgan pirs Tavisufleba aRkveTili hqonda ukve msjavrdebisa
Tu Tavisuflebis aRkveTis sxva brZanebis safuZvelze. mocemul SemTxvevaSi,
rodesac Sesabamisi piri moaTavses sakanSi da ar hqonda saSualeba Sexvedroda
sxva patimrebs, evropis sasamarTlom gadawyvita, rom es ar iyo Tavisuflebis
aRkveTa me-5 muxlis gagebiT. Tumca, saqmeSi _ “Bollan v. the United Kingdom”33 _ evro-
pis sasamarTlom dauSva imis SesaZlebloba, rom gamonaklis SemTxvevebSi cix-
eSi ganxorcielebuli RonisZiebebi SesaZlebelia moxvdes me-5 muxlis moqmede-
bis sferoSi. sasamarTlom aseve dauSva, rom pirobiTad gaTavisuflebul pirs
SeeZlo aRedgina Tavisufleba ise, rom misi Semdgomi dapatimreba ukve daeqvem-
debareboda me-5 muxlis moqmedebis sferos. saqmeSi _ “Weeks v. the United King-
dom”34 _ evropis sasamarTlom ganmarta, rom gadawyvetileba miRebuli iqneba

33 2000 wlis 4 maisi (gadawyvetileba saqmis daSvebadobaze).
34 1987 wlis 2 marti.
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yoveli saqmis individualuri faqtebis gadasinjvis Sedegad, magram am saqmeSi
evropis sasamarTlom cxadyo, rom is pirobebi, rac dawesebuli hqonda am pirs
(zedamxedvelobis qveS yofna Tu uflebamosili organoebisaTvis sakuTari
adgilmdebareobis moxseneba), sasamarTlom ar miiCnia sakmaris safuZvlad,
raTa, me-5 muxlis miznebidan gamomdinare, pirs mopyrobodnen gansxvavebulad,
TavisuflebaSi myofi pirisgan gansxvavebiT. aRsaniSnavia is garemoeba, rom
mocemul saqmeSi ganmcxadebeli specialuri mizniT (dakrZalvaze dasaswrebad)
ki ar yofila cixidan gaTavisuflebuli, aramed SeeZlo ecxovra Cveulebrivi
moqalaqis msgavsad, Tu ar CavTvliT garkveul pirobebs.

kerZo pirTa moqmedebani

aRsaniSnavia is garemoeba, rom me-5 muxlis moTxovnaTa dakmayofilebasTan
dakavSirebuli problemebi wamoiWreba ara marto mosamarTleTa Tu sajaro
moxeleTa— mier miRebuli gadawyvetilebebisa Tu moqmedebebis gamo, aramed
kerZo pirTa moqmedebebis Sedegadac. nebismieri Zalaufleba, romelic ufle-
bas aniWebs kerZo pirs moaxdinos piris Tavisuflebis aRkveTa, unda akmay-
ofilebdes konvenciis me-5 muxlis moTxovnebs. kerZo piri, romelsac ufleba
aqvs daakavos danaSaulis CadenaSi eWvmitanili (zogadi kanonmdeblobisa Tu
piradi usafrTxoebis samsaxuris maregulirebeli kanonis Tanaxmad), valde-
bulia imave wesebis dacviT gadasces dakavebuli piri sisxlis samarTlebriv
Ziebas, ra wesebiTac moqmedebs samarTaldamcavi organos warmomadgeneli.

ufro metic, sajaro moxeleebs ufleba ara aqvT, ganze gadgnen da neba dar-
Ton pirs ganaxorcielos Tavisuflebis aRkveTa danaSaulebrivi gziT, me-5 mux-
lis moTxovnaTa sawinaaRmdegod. aseTi saxis Tanxmoba (igulisxmeba sajaro
moxelis pasiuroba da umoqmedoba) aRmoaCines saqmeSi _ “Riera Blume and Others v.
Spain”,35 rodesac ganmcxadeblebis ojaxebma _ ganmcxadeblebi, savaraudod,
gaxdnen religiuri seqtebis wevrebi _ moaTavses isini sastumroSi, raTa
fsiqologisa da fsiqiatris saSualebiT momxdariyo maTi @deprogramireba”.
am saqmeSi aRniSnuli moqmedeba ganxorcielda sasamarTlos winadadebiT, rac
mohyva ganmcxadeblis dakavebas winaswari sasamarTlo ganxilvis dros, magram
ar arsebobda aRniSnuli RonisZiebisa Tu ojaxebis moqmedebaTa samarTlebrivi
uflebamosileba. iqidan gamomdinare, rom aseTi moqmedeba ver ganxorcield-
eboda espaneTis uflebamosil organoebTan mWidro TanamSromlobis gareSe,
miCneul iqna, rom espaneTis mTavrobam daarRvia me-5 muxlis moTxovnebi. arav-
iTari kerZo moqmedeba, romelic ewinaaRmdegeba me-5 muxlis debulebebs, ar
unda Seiwynaron sajaro moxeleebma da xeli ar unda Seuwyon sxvas iseTi mo-
qmedebis ganxorcielebaSi, romlis Sesrulebac TviTonve ekrZalebaT.36

sazRvargareT ganxorcielebuli moqmedeba

evropis konvenciis yoveli xelSemkvreli wevr-saxelmwifo, konvenciis 1-
li muxlis Tanaxmad, valdebulia daicvas yvela piris ufleba da Tavisufleba

35 1999 wlis 14 oqtomberi.
36 evropis sasamarTlom saqmeSi _ Cyprus v. Turkey (2001 wlis 10 maisi), xazgasmiT aRniSna, rom
saxelmwifos mxridan nebismieri daTmoba, dumiliTa Tu umoqmedobiT Tanxmobis micema kerZo
pirebis moqmedebebTan dakavSirebiT, rac xdeba am qveynis iurisdiqciis farglebSi, arRvevs
sxvaTa uflebebs, es ki, konvenciis Tanaxmad, gamoiwvevs saxelmwifos pasuxismgeblobas.
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Tavisi iurisdiqciis farglebSi, anu, rodesac mas SeuZlia Zalauflebis ganx-
orcieleba, saerTaSorisod aRiarebuli Tu konstituciiT dadgenili far-
glebisa da moqmedebisaTvis samarTlebrivi safuZvlis arsebobis miuxedavad.

rogorc es evropis sasamarTlom cxadyo saqmeSi “Loizidou v. Turkey”,37 iuris-
diqcia konvenciis miznebisaTvis ar Semoifargleba mxolod xelSemkvreli sax-
elmwifos erovnuli teritoriiT da, Sesabamisad, pasuxismgeblobis sakiTxi
SeiZleba dadges, rodesac xelisuflebis mier ganxorcielebuli moqmedeba
gavlenas axdens garkveul teritoriaze. mocemul saqmeSi samxedro moqmedeba
ganaxorciela xelSemkvrelma saxelmwifom meore qveynis teritoriaze. am sax-
elmwifos mier meore qveynis garkveul teritoriaze efeqtiani kontrolis
ganxorcieleba sakmarisi iqneba imisaTvis, raTa dadgindes, rom mas hqonda am
teritoriaze moqmedebis iurisdiqcia da, amgvarad, valdebuli iyo daecva yve-
la piris uflebebi da Tavisuflebebi.

zemoT aRniSnuli kvlav ganmtkicda saqmeSi _ “Cyprus v. Turkey”, romelic aseve
warmoiSva analogiuri movlenis safuZvelze imis gamo, rom samxedro operaci-
isa da teritoriis Semdgomi okupaciis Sedegad konvenciis xelSemkvrel sax-
elmwifos saSualeba ar hqonda Seesrulebina konvenciiT nakisri valdebule-
bebi aRniSnul teritoriaze. arsebul mdgomareobaSi warmoiSva imis saSiSroe-
ba, rom im SemTxvevaSi, Tu ar moxdeboda Sesabamis teritoriaze ganxorciele-
bul moqmedebebze TurqeTis iurisdiqciis cnoba, adamianis uflebaTa dacvis
sistemaSi gaCndeboda vakuumi.

iurisdiqciisadmi mkacri, magram realisturi damokidebuleba niSnavs imas,
rom me-5 muxlis moTxovnebi yovelTvis unda dakmayofildes, rodesac saqme
gvaqvs Tavisuflebis aRkveTasTan. me-5 muxlis moTxovnebi unda dakmayofildes
maSinac, rodesac samarTaldamcavi organoebis warmomadgenlebi gaemgzavre-
bian sxva qveyanaSi piris Camosayvanad sasamarTlos winaSe wardgenis an sasje-
lis moxdis mizniT. magaliTad, saqmeSi “Reinette v. France”38 me-5 muxlis moqmede-
bis sferoSi moxvda faqti, rodesac braldebuli piri gadaeca safrangeTis
policias samxedro TviTmfrinavis bortze san-vinsentSi. amis Semdeg ganmcxa-
deblisaTvis Tavisuflebis aRkveTa, romelic moxda san-vinsentSi, gagrZel-
da me-5 muxlis miznebisaTvis, safrangeTis iurisdiqciaSi.

me-5 muxli gamoiyeneba maSin, rodesac piri ukanono gziTaa ayvanili an gata-
cebulia misi sisxlis samarTlebriv pasuxisgebaSi micemis, an bavSvis mSobli-
saTvis dabrunebis, anda nebismieri sxva mizniT. am RonisZiebas axorcieleben
saxelmwifo moxeleebi an aseTi moqmedebisaTvis pasuxismgebloba ekisreba qvey-
anas. ufro metic, rogorc es evropis sasamarTlom gadawyvita saqmeSi _ Cyprus
v. Turkey, me-5 muxlis moqmedebis sferoSi moxvdeba Tavisuflebis aRkveTis neb-
ismieri faqti, romelic moxdeba sxva qveyanaSi samxedro moqmedebis warmarTvis
dros. erTaderTi mizezi, ris gamoc evropis sasamarTlom me-5 muxlis darRve-
vad ar cno TurqeTis mier samxedro operaciis Catareba, aris is, rom kvipro-
sis mTavrobas ar wamouyenebia saCivari imasTan dakavSirebiT, rom berZen-
kviproseli mosaxleoba dapatimrebuli iyo am periodSi.

37 1996 wlis 18 dekemberi.
38 63 DR 189 (1989) (gadawyvetileba daSvebadobaze).
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II Tavi. Tavisuflebis aRkveTa rogorc sisxlis samarTlis
procesis nawili

1. zogadi mimoxilva

konvenciis me-5 (1) muxli cnobs sam viTarebas, rodesac Tavisuflebis aRkve-
Ta, rogorc sisxlis samarTlis procesis nawili, SeiZleba gamarTlebul iqnes.
esenia: danaSaulis CadenaSi eWvmitanili piris dakaveba (c punqti), danaSaulis
CadenisaTvis sasjelis saxiT piris dapatimreba (a punqti), piris dakaveba misi
sxva qveyanaSi eqstradiciis mizniT (f punqti).

miuxedavad imisa, rom erovnuli samarTliT ganisazRvreba, Tu ras warmoad-
gens da ra igulisxmeba danaSaulSi,39 am koncefcias, konvenciis miznebidan ga-
momdinare, avtonomiuri mniSvneloba aqvs da absoluturad SesaZlebelia, rom
zog SemTxvevaSi sisxlis samarTlis kanonis gamoyeneba CaiTvalos arapropor-
ciulad da, Sesabamisad, TviTneburad.

ra Tqma unda, piris mimarT sasjelis saxiT Tavisuflebis aRkveTis gamoy-
eneba xSirad imis safuZvelia, rom gadametebulad CaiTvalos konvenciis sxva
uflebasa Tu TavisuflebaSi40 Careva, aseve garemoebebi, romlebSic eWvmita-
nili samarTaldamrRvevis dakaveba analogiurad iqneba miCneuli. amitomac, ar
SeiZleba winaswar vigulisxmoT, rom is danaSauli, romelic safuZvlad dae-
do Tavisuflebis aRkveTas, aucileblad Seesabameba konvenciis moTxovnebs
maSinac ki, rodesac nakleb savaraudoa, rom es warmoadgendes problemas
umetes saqmeebSi.

zemoT aRniSnulTan erTad aucileblad unda iTqvas, rom sisxlis samarT-
lis procesi konvenciis miznebisaTvis moicavs aseve calkeul samxedro dana-
Saulebsa da procesebs,41 romlebic unda Seesabamebodes aRniSnul moTx-
ovnebs.42 rogorc ukve vnaxeT, is garemoeba, rom Tavisuflebis aRkveTis safuZ-
veli, SesaZlebelia, gaTvaliswinebuli iyo me-5 muxlis romelime punqtiT, ar
niSnavs imas, rom aucilebloba, raTa aseTi RonisZiebis gamoyeneba ar iyos TviT-
neburi, ugulebelyofil iqnes. amitomac, Sesabamisi qvepunqtebis ganxilva
unda moxdes yovlismomcvel valdebulebaTa konteqstSi.

2. danaSaulis CadenaSi eWvmitanili

me-5 (1) (c) muxlis Tanaxmad, danaSaulSi eWvmitanili pirisaTvis Tavisu-
flebis aRkveTa SeiZleba ganxorcieldes danaSaulis (romelic safuZvlad
edeba piris mimarT aseTi RonisZiebis ganxorcielebas) rogorc Cadenis win, ise

39 eqstradiciis SemTxvevaSi aRniSnuli gavrceldeba eqstradiciis momTxovni qveynis
kanonmdeblobazec.
40 MmagaliTad, ix. dapatimrebis mniSvneloba saqmeebSi _ Hertel v. Switzerland (1998 wlis 25 agvisto)
da Sürek v. Turkey (1999 wlis 8 ivlisi), romlebSic evropis sasamarTlom daadgina sityvis
Tavisuflebis uflebis darRveva konkretuli SezRudvebis gamo.
41 ix. saqmeebi _ De Jong, Baljet and Van Den Brink v. the Netherlands (1984  wlis 22 maisi) da Hood v. the
United Kingdom (1999 wlis 18 Tebervali).
42 saqmeSi _ Engel and Others v. the Netherlands  _ didi mniSvneloba ar mieniWa imas, rom Sesabamisi
piris winaaRmdeg aRZruli saqme miCneul iqna @disciplinurad~, maSin roca sasjeli sakmarisi
iyo imisaTvis, rom igi ganxiluliyo sisxlis samarTlis saqmed konvenciis gagebiT. Tumca,
sisxlis samarTlisa da disciplinur saqmeTa gamijvnam qveynis Sida kanonmdeblobaSi, ueWvelad,
xeli SeuSala me-5 (1) muxliT dadgenili moTxovnebis srulyofil Sesrulebas.
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184

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

Cadenis Semdeg. Tumca, rogorc amas _ “Lukanov v. Bulgaria” _ cxadyofs, unda ar-
sebobdes iseTi danaSauli, romelic gaTvaliswinebulia erovnuli kanonmde-
blobiT da warmoadgens pirisaTvis Tavisuflebis aRkveTis kanonier safuZv-
els. zemoxsenebuli imas ki ar gulisxmobs, rom unda arsebobdes aucileblo-
ba, raTa dadgindes, rom danaSauli namdviladaa Cadenili, aramed unda damt-
kicdes, rom ganxorcielebuli moqmedeba, romelic safuZvlad daedo Tavisu-
flebis aRkveTas, Seicavs kanoniT gansazRvruli danaSaulis niSnebs.

damatebiT unda iTqvas, rom aseve arsebobs ori metad mniSvnelovani Ziri-
Tadi moTxovna: 1) danaSaulSi eWvmitanili pirisaTvis Tavisuflebis aRkveTis
mizani unda iyos misi wardgena @kompetenturi sasamarTlo organos” winaSe; 2)
dakavebuli piris mier danaSaulis Cadenis eWvi unda iyos @gonivruli~.

zemoT moyvanili moTxovnebis garda, aseve aucilebelia, rom sasamarTlo
ganxilvamde danaSaulis CadenisaTvis Tavisuflebis aRkveTis mTliani xangr-
Zlivoba ar iyos gadametebuli da samarTalwarmoebis periodSi gaTavisufleb-
is SesaZlebloba jerovnad iqnes ganxiluli.

kompetenturi sasamarTlo organos winaSe wardgena

miuxedavad imisa, rom eWvi danaSaulis Cadenis Taobaze, piris mier dana-
Saulis Cadenis aRkveTis aucilebloba an eWvmitanili samarTaldamrRvevis
SesaZlo mimalva Tavisuflebis aRkveTis safuZvelia, amgvari RonisZieba mx-
olod maSin iqneba me-5 (1) (c) muxlis debulebebis Sesabamisi, Tu igi xorcield-
eba piris mimarT sisxlis samarTlis saqmis aRZvris mizniT. es aris im uwyveti
kavSiris Sedegi, romelic damyarebulia me-5 (1) (c) da me-5 (3) muxlis debule-
bebs Soris; pirveli iZleva Tavisuflebis aRkveTis uflebamosilebas, xolo
meore moiTxovs, rom, rodesac pirs Tavisufleba SeezRudeba me-5 (1) muxlis
debulebaTa safuZvelze, igi waredginos @mosamarTles an sasamarTlo xelisu-
flebis ganxorcielebisaTvis kanoniT uflebamosil sxva moxeles da mas ufle-
ba aqvs sasamarTlo procesis gonivrul vadaSi Catarebaze an procesis ganmav-
lobaSi gaTavisuflebaze~. me-5 (1) (c) muxlSi miTiTebuli mosamarTle an sasa-
marTlo xelisuflebis ganxorcielebisaTvis kanoniT uflebamosili sxva mox-
ele aris terminis _ @kompetenturi sasamarTlo organos~ ganmarteba, magram
misi daniSnuleba isaa, rom TavisuflebaaRkveTili piri wardges zemoaRniS-
nuli organoebis winaSe ZiriTad sasamarTlo ganxilvamde. amasTan, Tavisu-
flebis aRkveTis mizani unda iyos sisxlis samarTalwarmoeba.

zemoT aRniSnuli ar miuTiTebs mxolod imaze, rom unda arsebobdes sisx-
lis samarTlebrivi devna (iqneba es sasamarTlo ganxilva Tu pirisaTvis
braldebis wardgena), romelic Tavisuflebis aRkveTis Semdeg ganxorcielda,
raTa igi Seesabamebodes me-5 (1) (c) muxlis moTxovnebs. maSin, rodesac ganxor-
cielebulia Tavisuflebis aRkveTa, mniSvnelovani garemoebaa saqmis zedmiw-
evniT ganxilva. sasamarTlos mier pirveli faqtoris ufro mniSvnelovnad aRi-
areba miuTiTebs im garemoebebze, romlebic dakavSirebulia sisxlis samarT-
lebriv devnasTan. miuxedavad im eWvis safuZvlianobisa, romlis Sesabamisadac
ganxorcielda Tavisuflebis aRkveTa, SemdgomSi sisxlis samarTlebrivi dev-
na SeiZleba gaxdes aucileblobas moklebuli (magaliTad, saeWvo moqmedebas
SemdgomSi naTeli moefina), SeuZlebeli (magaliTad, aRar arsebobdes ZiriTa-
di mtkicebulebebi) da arasasurveli (braldebulis janmrTelobis mZime mdgo-
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mareobidan gamomdinare, mis mimarT saqmis ganxilva Zalian mkacri iqneboda).
magaliTad, saqmeebSi _ “Brogan v. the United Kingdom”43 da “Murray v. the United King-
dom” _ evropis sasamarTlom ar cno me-5 (1) (c) muxlis debulebaTa darRveva
mxolod imis gamo, rom TavisuflebaaRkveTili pirebi gaaTavisufles bralis
wayenebis gareSe da ar waradgines kompetenturi sasamarTlo organos winaSe.
am saqmeebSi evropis sasamarTlom miiCnia, rom xelisuflebis organoebma
daadgines, rom Sesabamisi pirebis dakiTxvis Semdeg SeuZlebeli iyo maT winaaRm-
deg arsebul eWvebze dayrdnoba da, rom aRniSnul garemoebebSi ar SeiZlebo-
da bralis wayeneba. movlenebis aseTi saxiT ganviTareba ar miuTiTebs imaze, rom
gamoZiebis mizani SeiZleba eWvqveS damdgariyo, ramdenadac aRiniSna, rom sakiTx-
is marTlzomierebis dadgena SesaZlebeli iyo mxolod piris dakiTxvis Semdeg.44

yovelive zemoaRniSnuli cxadyofs, rom me-5 (1) (c) muxlis miznebisaTvis
dauSvebeli iqneba pirisTvis Tavisuflebis aRkveTa sisxlis samarTlis kano-
nis safuZvelze, Tu ar arsebobs ganzraxva, rom aRniSnuli kanoni ganxor-
cieldes saTanadod.45 analogiurad, me-5 (1) (c) muxlis Seusabamod CaiTvleba
Tavisuflebis aRkveTis magaliTi, romelic gvxvdeba saqmeSi “Ciulla v. Italy”,46

rodesac pirs aRukveTes Tavisufleba da waradgines mosamarTlis winaSe ma-
Sin, roca im samarTlebriv safuZvels, romlis Tanaxmadac igi daakaves, sxva
mizani hqonda, vidre mis winaaRmdeg samarTlebrivi devnis warmoeba. am saqmeSi
ganmcxadebeli dakavebuli da wardgenili iyo mosamarTlis winaSe im mizniT,
rom mosamarTles gaeca gadasaxlebis brZaneba ganmcxadeblis mafiozuri mo-
qmedebebis gamo. eWvgareSe iyo, rom aseTi moqmedebebi warmoadgenda sisxlis
samarTlis sxvadasxva danaSauls, magram gamoZiebis mier gadasaxlebis brZa-
nebis moTxovna – sinamdvileSi ganxorcielebuli dakavebis mizezi – damyare-
buli iyo safuZvels moklebul eWvze. brZaneba ufro metad efuZneboda ganm-
cxadeblis mier warsulSi Cadenil seriozul sisxlis samarTlebriv dana-
Saulebs da ufro exeboda ganmcxadeblis mxridan momavalSi SesaZlo safrTx-
es, romelic emuqreboda sazogadoebas, vidre mis monawileobas konkretul
danaSaulsa Tu ZaladobaSi. ase rom, ganmcxadeblisaTvis Tavisuflebis aRkve-
Ta ufro aRkveTis RonisZieba iyo, vidre sxva rame, rac SeiZleba Sefasebuliyo
rogorc piris winaswari dapatimreba sasamarTlo ganxilvamde. is garemoeba,
rom igi wardgenil iqna mosamarTlis winaSe, ver Secvlida RonisZiebas, romel-
ic ar iyo sisxlis samarTlebrivi devnis nawili. Ciulla-s saqmeSi Tavisuflebis
aRkveTa aseve ewinaaRmdegeboda me-5 (1) (c) muxlis moTxovnebs, radgan SeuZle-
beli iyo imis mtkiceba, rom Tavisuflebis aRkveTa im mizniT, rom gacemuliyo
brZaneba gadasaxlebis Sesaxeb, gaTvaliswinebuli iyo debulebiT, romlis
Tanaxmadac, dapatimreba SesaZlebelia, @rodesac es safuZvlianad miCneulia
aucileblad, piris mier danaSaulis Cadenis... Tavidan asacileblad”. es xdeba
imitom, rom me-5 (1) muxlis Tanaxmad, SezRudviTi uflebamosilebis daSveba
dakavSirebulia sisxlis samarTlis kanonis aRsrulebasTan, misi gamoyeneba
mimarTuli unda iyos calkeul, konkretul danaSaulTa Tavidan asacile-

43 1989 wlis 29 noemberi.
44 am saqmeebSi gamoZiebis warmateba Znelad Tu iqneboda damokidebuli eWvmitanilTa Cvenebebze
da, iqidan gamomdinare, rom maT uari ganacxades dasmul kiTxvebze pasuxis gacemaze, azri ar
eqneboda maTTvis braldebis wayenebas.
45 Tavisuflebis aRkveTis uflebamosilebis gamoyeneba iq, sadac ar iyo aseTi ganzraxva,
ewinaaRmdegeba ara marto me-5 (1) (c) muxlis debulebebs, aramed TviTnebur moqmedebaTa ufro
zogad akrZalvasac.
46 1989 wlis 22 Tebervali.
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blad.47 aseTi mizani mkafiod moiTxovs garkveulwilad dakonkretebas _ savar-
audod Tu ra moqmedebas ganaxorcielebs piri _ da aRniSnulis ganxorcieleba
mosalodnelia Tu ara uaxloes momavalSi. is, rac evropis sasamarTlom daad-
gina saqmeSi “Ciulla v. Italy”, aris damatebiTi mtkicebuleba, rom me-5 (1) (c) muxlis
safuZvelze Tavisuflebis aRkveTa, rogorc SezRudvis RonisZieba, gamarTle-
buli iqneba, Tu mimarTulia konkretuli danaSaulis Tavidan asacileblad.

igive Sexeduleba daafiqsira evropis sasamarTlom saqmeSi “Jëèius v. Lithua-
nia”, romelic exeboda mkvlelobaSi eWvmitanil ganmcxadebels, magram Semdgom-
Si saqme aRar yofila ganxiluli mtkicebulebaTa arasakmarisobis gamo. mogvi-
anebiT igi dakavebul iqna sisxlis samarTlis saproceso kodeqsis im debuleb-
is Tanaxmad, romelic exeboda banditizms, danaSaulebriv jgufSi gaer-
Tianebasa da piris daterorebas. aRniSnuli debulebiT nebadarTuli iyo piris
mimarT aRkveTis RonisZiebis saxiT patimrobis gamoyeneba. generaluri
prokuroris moadgilem, romelic moqmedebda am debulebis Tanaxmad, gasca
brZaneba ganmcxadeblis eqvsi TviT dapatimrebis Sesaxeb. aRniSnuli brZanebis
gasaCivrebis Sedegad sasamarTlom uaryo patimrobaSi myofi piris saCivari.
pirisaTvis ar wauyenebiaT araviTari konkretuli braldeba da ar uwarmoebi-
aT gamoZieba aRkveTis RonisZiebasTan dakavSirebiT. patimrobis brZanebis ga-
cemidan erTi Tvis Semdeg pirs xelaxla waeyena mkvlelobis brali, rac gaxda
misi patimrobis safuZveli. evropis sasamarTlom yovelgvari yoymanis gareSe
daadgina, rom zemoT aRniSnuli aRkveTis RonisZieba (patimroba) warmoadgenda
me-5 (1) muxlis darRvevas, radgan patimrobas aranairi kavSiri ar hqonda sisxlis
samarTlebrivi devnis ganxorcielebasTan. Tumca, me-5 (1) (c) muxli marto imas ar
iTvaliswinebs, rom Tavisuflebis aRkveTis mizani iyos sisxlis samarTlebrivi
devnis warmoeba. sakanonmdeblo sistema imgvarad unda iyos mowyobili, rom Sesa-
bamisi piris wardgena (Tu ukve ar aris gaTavisuflebuli) kompetenturi sasamarT-
lo organos winaSe avtomaturad xdebodes piris mimarT Tavisuflebis aRkveTis
Semdeg. am SemTxvevaSi kompetenturma sasamarTlo organom unda gadawyvitos gagr-
Zeldes Tu ara winaswari patimrobis vada da misi xangrZlivoba.

momdevno qveTavebSi ganxilul iqneba patimrobis vadis gagrZelebis safuZ-
vlebi da misi xangrZlivoba. Tumca, unda aRiniSnos, rom arsebiTi mniSvneloba
aqvs im garemoebas, rom es procesi iyos eWvmitanil damnaSaveTaTvis Tavisu-
flebis aRkveTis RonisZiebis ganuyofeli nawili. aRniSnulis ararseboba iyo
imis mTavari mizezi, rom evropis sasamarTlom daadgina me-5 (1) muxlis dar-
Rveva saqmeSi “Engel and Others v. the Netherlands”, romelSic jariskacebis mier Cad-
enil danaSaulTa kvalificireba, rogorc disciplinaruli samarTaldarRve-
visa, niSnavda imas, rom Tavisuflebis aRkveTaze ar arsebobda kompetenturi
sasamarTlo organos zedamxedveloba. Sedegad, zemoT moyvanili Tavisufleb-
is aRkveTis forma ar SeiZleba gamarTlebul iqnes im uflebamosilebiT,
romelic gulisxmobs danaSaulis CadenaSi eWvmitanilTa dakavebas.

gonivruli eWvi

konvenciis me-5 (1) (c) muxlSi mocemuli piroba, romlis Tanaxmadac, saWiroa
danaSaulis CadenaSi gonivruli eWvis arseboba im piris mimarT, romelsac
Tavisufleba aRekveTa, uzrunvelyofs Semdegs: Tavisuflebis aRkveTa ganx-

47 aRniSnuli moTxovna iseTi xasiaTisaa, rom moqmedeba, romelic amarTlebs Tavisuflebis
aRkveTas, hgavs Sesabamisi danaSaulis Cadenis cdas, romelic umetes iurisdiqciaSi TavisTavad
danaSaulia.
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orcieldeba mxolod maSin, rodesac eWvi safuZvliania da, Sesabamisad, ar aris
TviTneburi. eWvi yovelTvis unda iyos obieqturi – evropis sasamarTlom
saqmeSi _ “Murray v. the United Kingdom” _ xazi gausva im garemoebas, rom eWvis obieq-
turoba da bona fides warmoadgenda safuZvlianobis ganuyofel elementebs –
magram eWvi marTebulad SeiZleba CaiTvalos mxolod maSin, Tu dafuZnebulia
im garemoebasa da informaciaze, romelic pirs obieqturad akavSirebs SesaZ-
lo danaSaulis Cadenis faqtTan. amisaTvis saWiroa, arsebobdes mtkicebule-
bebi, romlebic pirdapir amxels pirs aseTi moqmedebis CadenaSi, an saqmeSi ar-
sebuli sxva saxis mtkicebulebaTa erToblioba, romlebsac analogiur Sede-
gamde mivyavarT. ase rom, Tavisuflebis aRkveTa ar unda efuZnebodes
grZnobebs, instinqtebs, winaswar Camoyalibebul Sexedulebebsa Tu arsebul
urTierTobebs (iqneba es eTnikuri, religiuri Tu sxva saxis).

yovelive es ar niSnavs imas, rom mtkicebulebebi sakmarisi unda iyos msjav-
rdebis gamotanisa Tu braldebis wayenebisaTvis. rogorc ukve naTlad gamoCnda
saqmeebSi “Brogan v. the United Kingdom” da “Murray v. the United Kingdom”, evropis
sasamarTlom daadgina, rom me-5 (1) (c) muxliT nebadarTuli dakavebis period-
Si dakiTxvis mizania SesaZlo danaSaulis gamoZiebis win waweva arsebuli eWvis
(romelsac gadamwyveti mniSvneloba ara aqvs mocemul etapze) damtkicebis an
gaqarwylebis gziT. Tumca, aRsaniSnavia, rom eWvisaTvis unda arsebobdes
garkveuli safuZveli, rasac Tavisuflebis aRkveTa emyareba.

is garemoeba, rom pirs SeiZleba Cadenili hqondes garkveuli danaSauli war-
sulSi (Tundac analogiuri) ar SeiZleba iZleodes gonivruli eWvis safuZv-
els. evropis sasamarTlom daadgina es saqmeSi “Fox, Campbell and Hartley v. the Unit-
ed Kingdom”.48 am saqmeSi ganmcxadeblebi warsulSi iyvnen msjavrdebulni ter-
orizmisaTvis, magram, miuxedavad imisa, rom sasamarTlom dasaSvebad miiCnia,
rom warsulSi Cadenili danaSaulebi SeiZleba gaxdes eWvis mizezi (romelic
sxva monacemebis safuZvelze warmoiSva), am konkretul saqmeSi warsulSi Cad-
enili danaSauli iyo eWvis warmoSobisa da Tavisuflebis aRkveTis erTaderTi
safuZveli. metad mniSvnelovania is garemoeba, rom eWvi dakavSirebuli iyos
piris mier amJamad ganxorcielebul moqmedebebTan. imis mtkiceba, rom arse-
bobda sando, magram konfidencialuri informacia (rogorc es iyo Fox-is saqme-
Si), sakmarisi safuZveli ar iqneboda imis dasaSvebad, rom arsebobda gonivru-
li eWvi, Tu sasamarTlos ar eqneboda Tavisuflebis aRkveTis kanonierebasTan
dakavSirebuli saCivris ganxilvis SesaZlebloba.

gonivruli eWvis arseboba dadginda saqmeSi _ “K.-F. v. Germany”, romelSic
pirebi, romlebsac daqiravebuli hqondaT sacxovrebeli farTobi, daakaves
gadasaxadTan dakavSirebuli TaRliTobis braldebiT mas Semdeg, rac sacx-
ovrebeli farTobis mepatronem ganacxada policiaSi, rom aRniSnuli pirebi
ar apirebdnen nakisr valdebulebaTa Sesrulebas (gadasaxadis gadaxdas). mokv-
levam cxadyo, rom is misamarTi, romelic dakavebulma pirebma miuTiTes, iyo,
arc meti, arc naklebi, safosto yuTi, amasTan erTad, erT-erTi dakavebuli
piris mimarT adre warmoebda gamoZieba TaRliTobis braldebasTan dakavSire-
biT. saqmeSi “Punzelt v. the Czech Republic” evropis sasamarTlom daadgina gonivru-
li eWvis arseboba, rodesac univermaRis orma gamyidvelma ver SeZlo gaenaRde-
bina ganmcxadeblis mier warmodgenili ori Ceki maTi siyalbis gamo.49

48 1990 wlis 30 agvisto.
49 2000 wlis 25 aprili.
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saqmeSi “Lukanov v. Bulgaria” ganmcxadebeli monawileobas iRebda saxelmwifo
Tanxebis sxva qveynebisaTvis gadanawilebis procesSi. sasamarTlom xazgasmiT
aRniSna, rom araviTari faqti da informacia ar yofila warmodgenili imis
Sesaxeb, rom ganmcxadebeli amiT apirebda rame sargeblis miRebas Tavis Tu sxva
piris sasargeblod. bundovani miniSneba garkveul @garigebebTan~ dakavSire-
biT sasamarTlom miiCnia aradamakmayofilebel safuZvlad. Tumca, unda aRin-
iSnos, rom mTavari problema Lukanov-is saqmeSi iyo is, rom braldebaTa umete-
si nawili, romelic mas hqonda wardgenili bulgareTis sisxlis samarTlis
kodeqsiT, ar iyo danaSauli. am saqmeSi sisxlis samarTlis kanonis ararseboba
SedarebiT naTlad iyo warmoCenili, magram evropis sasamarTlom cno iseTi
SemTxvevebis arsebobis SesaZleblobac, rodesac ar aris naTeli, mocemuli
faqtebi SeiZleba Tu ara Seicavdes sisxlis samarTlis kodeqsiT gaTval-
iswinebuli danaSaulis niSnebs.

aRsaniSnavia, rom arsebobs imis aucilebloba, raTa SesaZlebeli iyos ara
marto garkveuli kavSiris dadgena TavisuflebaaRkveTil pirsa da im moqmede-
bas Soris, romelic savaraudod warmoadgens danaSauls, aramed aseve unda
arsebobdes sakmarisi safuZveli imis mtkicebisaTvis, rom es moqmedeba Seicavs
savaraudo danaSaulis niSnebs. aRniSnuli problema damaxasiaTebelia e.w. axa-
li Tu iSviaTad Cadenili danaSaulebisaTvis, magram calkeuli akrZalvis gan-
sakuTrebulad arasaTanado ganmartebam SeiZleba isev im daskvnamde migviy-
vanos, rom eWvi ar iyo gonivruli.

damatebiT unda aRiniSnos, rom mosalodnel danaSaulebTan dakavSirebiT
gonivruli eWvis Sefasebis testi ar warmoadgens aucilebel pirobas. amasTan,
erToblivi moTxovnebi, romlebic gulisxmobs, rom Tavisuflebis aRkveTa
unda ganxorcieldes mxolod maSin, rodesac Cadenilia konkretuli danaSau-
li da Tavisuflebis aRkveTa, romelic aRkveTis miznebisaTvis @safuZvlianad
miCneulia aucileblad”, gulisxmobs imas, rom eWvis igive done arsebobs me-5
(1) (c) muxlis Tanaxmad danaSaulis Tavidan acilebisaTvis. amgvarad, Seiqmneba
sakmarisi obieqturi mtkicebuleba, romelic akavSirebs piris moqmedebas Cad-
enil danaSaulTan da gamoricxavs imis SesaZleblobas, rom Tavisuflebis
aRkveTas safuZvlad daedos winaswar Camoyalibebuli Sexeduleba, azri an
zogadi SiSi, Tu ra SeiZleba mohyves aseT moqmedebas.

winaswari patimrobis aucilebloba

miuxedavad imisa, rom danaSaulis CadenaSi piris mimarT sisxlis samarT-
lebrivi devnis aRZvris saWiroeba, iseve rogorc danaSaulis Cadenis Tavidan
acileba, qmnis sakmaris safuZvels imisaTvis, rom danaSaulis CadenaSi eWvmi-
tanil pirs aRekveTos Tavisufleba, es ar warmoadgens sakmaris safuZvels pa-
timrobis vadis gagrZelebisaTvis. patimrobis vadis gagrZeleba unda eqvemde-
barebodes sasamarTlos mier myisier gadamowmebas, romelmac unda ganixilos
ara marto dakavebis kanoniereba, aramed misi gagrZelebis mizanSewonilobac.
aRniSnul kiTxvaze ar SeiZleba erTmniSvnelovnad dadebiTi pasuxis gacema,
radgan kvlav SeiZleba arsebobdes eWvi Sesabamisi piris mier danaSaulis Cade-
nis an Cadenis cdasTan dakavSirebiT. evropis sasamarTlom daadgina, rom
gonivruli eWvi SeiZleba gaqarwyldes Tavisuflebis aRkveTis momentidan
Zalian mokle xanSi, radgan SeiZleba naTeli gaxdes, rom danaSauli, romlis
gamoc pirs aRukveTes Tavisufleba, ar momxdara an igi SeZlebs danaSaulSi mis
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monawileobaze eWvis gaqarwylebas. evropis sasamarTlom araerTxel daadgi-
na, rom eWvis arseboba Zalian mniSvnelovani faqtoria, magram araa sakmarisi
garkveuli drois monakveTis gasvlis Semdeg patimrobis vadis gagrZelebi-
saTvis.50 yvelaferi es gamomdinareobs iqidan, rom me-5 (3) muxlSi naTladaa
mocemuli ufleba gaTavisuflebaze sasamarTlo ganxilvis periodSi, ris gver-
dis avlac SesaZlebeli xdeba mxolod maSin, rodesac damatebiT warmodgenilia
erTi an ramdenime Sesabamisi safuZveli Tavisuflebis aRkveTis vadis gasagr-
Zeleblad, miuxedavad Tavisuflebis prezumfciisa.

mizezebi patimrobis vadis gagrZelebisaTvis mxolod maSin CaiTvleba
dasaSvebad, rodesac isini namdvilad Seesabameba konkretul pirTan dakavSire-
bul garemoebebs. amitomac ar SeiZleba arsebobdes norma, romelic danaSau-
lebrivi warsulis, nasamarTlobis mqone pirebs, an Tundac maT, romlebsac
bralad edebaT calkeuli danaSaulis Cadena, CamoarTmevda uflebas maTi gaT-
avisuflebis sakiTxi ganxiluliyo sasamarTlos msvlelobis procesSi. saqme-
Si _ “Caballero v. the United Kingdom”, romelSic ganmcxadebeli daakaves gaupati-
urebis mcdelobis braldebiT, mTavrobam aRiara me-5 (3) muxlis darRveva,
rodesac erovnulma sasamarTlom ganmcxadebels uari uTxra giraoTi gaTa-
visuflebaze. erovnuli sasamarTlo daeyrdno kanons, romlis Tanaxmadac, arc
erTi piri _ gamonaklisis gareSe _ visac brali hqonda wayenebuli an msjav-
rdebuli iyo ganzrax Tu gaufrTxilebeli mkvlelobis CadenaSi an gaupati-
urebaSi, ar SeiZleboda gaTavisuflebuliyo giraoTi.51 amgvari kanoni miuRe-
beli iyo, ramdenadac igi sasamarTloebs ar aZlevda saSualebas ganexilaT
TavisuflebaaRkveTili piris calkeuli garemoebebi. damatebiT unda aRiniS-
nos, rom yofila SemTxvevebi, rodesac sasamarTlom gaumarTleblad cno
Tavisuflebis aRkveTis vadis gagrZeleba mkvlelobis saqmeebSic ki.52

Tumca, SeiZleba Tavisuflebis aRkveTis vadis gagrZelebis safuZvlebi
Tavdapirvelad gamarTlebuli iyos, magram garkveuli drois gasvlis Semdeg
igi SesaZlebelia aRar aRmoCndes iseTive aucilebeli da, Sesabamisad, ganmcx-
adeblis gaTavisuflebac unda ganixilonkeTilgonierebis farglebSi. amasTan,
iq, sadac aseTi safuZveli ar arsebobs (iqneba es Tavdapirvel etapze Tu mogvi-
anebiT), magram kvlav rCeba gonivruli eWvi danaSaulis CadenasTan dakavSire-
biT, Sesabamisi piri unda gaTavisufldes giraoTi. ar aris gamoricxuli, rom
gaTavisuflebuli piris sasamarTlos winaSe wardgenis mizniT saWiro gaxdes
damatebiTi garantiebis mopoveba. Tumca, Tu kvlavac SesaZlebelia konkret-
uli piris mimarT damtkicdes Tavisuflebis aRkveTis vadis gagrZelebis gam-
amarTlebeli safuZvlebi, maSinac arsebobs imis aucilebloba, rom aRniSnu-
li piri gonivrul vadaSi wardges sasamarTlos winaSe, romelic aucileblad
daadgens zRvars Tavisuflebis aRkveTis mTliani periodisaTvis.

winaswari patimrobis samarTlianoba

evropis sasamarTlom daadgina oTxi garemoeba, romlis drosac SesaZle-
belia pirisaTvis winaswari patimrobis vadis gagrZeleba, rodesac kvlav ar-

50 Stögmuller v. Austria (1969 wlis 10 noemberi), Clooth v. Belgium (1991 wlis 12 dekemberi), Contrada v. Italy
(1998 wlis 24  agvisto), Jëèius v. Lithuania (romelSic ganmxilvelma erovnulma sasamarTlom daadgina,
rom eWvi ar iyo dasabuTebuli) da Barfuss v. the Czech Republic (2000 wlis 1 agvisto).
51 2000 wlis 8 Tebervali.

me-5 muxli _ Tavisuflebisa da xelSeuxeblobis ufleba
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sebobs piris mier danaSaulis Cadenis gonivruli eWvi.53 es garemoebebia:

piris mimalvis safrTxe;

marTlmsajulebis ganxorcielebaSi Carevis safrTxe;

danaSaulis aRkveTis aucilebloba;

sazogadoebrivi wesrigis dacvis aucilebloba.

unda aRiniSnos, rom CamoTvlili garemoebebi, rogorc patimrobis vadis
gagrZelebis safuZveli, manam unda gamoviyenoT, sanam ar moxdeba jerovani da
amomwuravi54 ganxilva, romelic mimarTuli iqneba imis dasadgenad, Tu ramde-
nad Seesabameba mas zemoT moyvanil garemoebaTa safuZvelze Tavisuflebis
aRkveTis vadis gagrZeleba. am garemoebebis ararsebobis SemTxvevaSi piris gaT-
avisuflebis moTxovna SesaZlebelia me-5 (3) muxlis safuZvelze.

piris mimalvis safrTxe

udavoa, rom mimalvis safrTxe metad problemuri sakiTxia samarTaldam-
cavi organoebis warmomadgenlebisaTvis gansakuTrebiT maSin, rodesac piris
dakaveba siZneleebTanaa dakavSirebuli. amasTan, aris iseTi SemTxvevebi, rode-
sac xelsayreli pirobebis arsebobisas, aseTi pirebi emalebian gamoZiebas.
Tumca, aRniSnuli saSiSroebis safuZveli sakmarisi ar aris (rom araferi vTq-
vaT im SemTxvevebze, rodesac ar arsebobs araviTari barieri mimalvisTvis55)
Tavisuflebis aRkveTis vadis gagrZelebisaTvis. metad mniSvnelovania, rom
ganxilul iqnes konkretuli saqmis yvela garemoeba aseTi safrTxis arsebobis
dasadgenad. amis Tavidan asacileblad, pirvel rigSi, unda moxdes im faqtore-
bis gadasinjva, romelTa gamoc piri SeiZleba miimalos, miuxedavad im Sedege-
bisa, romlebic SeiZleba mohyves aseT moqmedebas, da im saSiSroebisa, romlis
winaSec SeiZleba igi damdgariyo. albaT, es mkacri sasjelia, romelic Sesaba-
mis pirs SeiZleba Seefardos Cadenili danaSaulisaTvis, magram evropis sasa-
marTlom araerTxel ganmarta, rom mxolod is garemoeba, rom pirs SeiZleba
Seefardos mkacri sasjeli, ar unda daedos safuZvlad patimrobis vadis gagr-
Zelebas.56 ufro metic, saqmeSi “Mansur v. Turkey” evropis sasamarTlom daadgi-
na, rom @saqmeze warmodgenil mtkicebulebebs~ ar SeuZlia, daasabuTos ganm-
cxadeblis mimalvis safrTxe.57

mimalvis safrTxis realobis dadgenisaTvis kargi magaliTi iqneboda ukve
ganxiluli saqmeebi, rodesac piri miemala gamoZiebas braldebis wayenebis Sem-

52 I.A. v. France (1998 wlis 23 seqtemberi) da Letellier v. France (1991 wlis 26 ivnisi).
53 saqmis sirTule Sesabamisi piris winaaRmdeg SesaZlebelia miiRon mxedvelobaSi, magram,
TavisTavad, mxolod es sakmarisi ar aris patimrobis vadis gagrZelebisaTvis. ix. Kemmache v.
France (Nos. 1 da 2) (1991 wlis 27  noemberi), Mansur v. Turkey da Yaðci and Sargin v. Turkey (1995 wlis 8
ivnisi).
54 saqmeSi _ Trzaska v. Poland (2000 wlis 11 ivlisi), evropis sasamarTlom ar CaTvala samarTlianad
mTavrobis mier warmodgenili argumenti imasTan dakavSirebiT, rom patimrobis vadis gagrZeleba
moxda SemdgomSi danaSaulis ganmeorebis aRkveTis mizniT, maSin roca aRniSnul safuZvelTan
dakavSirebiT ar yofila gakeTebuli aSkara miTiTeba erovnuli sasamarTloebis mier gamotanil
gadawyvetilebebSi.
55 ix. saqme _ Stögmuller v. Austria, romelSic sasamarTlom daadgina, rom mimalvis safrTxe ar
SeiZleba warmoiSvas mxolod imis gamo, rom pirisaTvis advilia saxelmwifo sazRvris gadakveTa.
56 ix. saqmeebi _ Matznetter v. Austria (1969 wlis 10 noemberi); Letellier v. Switzerland (1993 wlis 26
ianvari); Yaðci and Sargin v. Turkey da Muller v. France (1997  wlis 17  marti).
57 1995 wlis 8 ivnisi.
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deg, an, rodesac saqmis gagrZelebisaTvis saWiro iyo piris eqstradicia,58

konkretuli piris aSkara siZulvili patimrobisadmi,59 konkretuli mtkice-
buleba piris mimalvis ganzraxvasTan dakavSirebiT,60 piris kavSirebi sazRvarg-
areT, ramac SeiZleba gaaadvilos mimalva an kavSirebis arqona im qveyanasTan,
romelSic saqme aRiZra,61 aseve sxva problemebi, romlebic pirs SeiZleba
gauCndes qveyanasTan dakavSirebiT.

Tumca, iseve rogorc sasjelis simkacresTan mimarTebiT, ar SeiZleba rome-
lime zemoT xsenebul faqtorze, rogorc mimalvis safrTxeze, miTiTeba
TavisTavad amarTlebdes Tavisuflebis aRkveTas. saWiroa damtkicdes, Tu
ramdenad mniSvnelovania konkretul garemoebebSi aseTi faqtori (an faqtor-
Ta kombinacia) saqmisaTvis _ gulmodgine ganxilvis Sedegad SesaZlebelia, rom
arc erTi maTganis arseboba ar dadasturdes, zogierTi miCneul iqnes daus-
abuTeblad, zogierTi ki SeiZleba ewinaaRmdegebodes piris realur moqmede-
bebs62 _ da Semdeg ganisazRvros, es garemoeba Tu garemoebebi iZleva Tu ara
imis varaudis safuZvels, rom piri apirebs mimalvas. Tu gaviTvaliswinebT, rom
drois gasvlasTan erTad mimalvis safrTxec klebulobs, Sesabamisad, evro-
pis sasamarTlo miT ufro kritikulad afasebs winaswar patimrobas, rac ufro
xangrZlivia igi. saqmeSi _ I.A. v. France _ evropis sasamarTlosaTvis ar iyo sak-
marisi mTavrobis mier warmodgenili mtkiceba imasTan dakavSirebiT, rom piris
xuT welze meti patimrobis Semdeg kvlav arsebobda mimalvis safrTxe.

ar aris gamoricxuli, rom calkeul pirebs arc ki hqondeT mimalvis sur-
vili an naklebad fiqrobdnen mimalvaze iseTi garemoebebis gamo, rogoricaa:
maTi ojaxuri mdgomareoba,63 piris gansakuTrebuli xasiaTi, zneoba, statusi
Tu pasuxismgeblobebi,64 qonebrivi mdgomareoba, romlis datovebac mas mouw-

58 ix. saqme _ Punzelt v. the Czech Republic, 2000 wlis 25 aprili, romelSic ganmcxadebeli germaniaSi
daemala gamoZiebas.
59 rac mniSvnelovnad iqna miCneuli saqmeSi _ Stögmuller v. Austria, 1969 wlis 10 noemberi.
60 saqmeSi _ Matznetter v. Austria, 1969 wlis 10 noemberi, mxedvelobaSi iqna miRebuli sxva qveyanaSi
gadaricxuli Tanxebi da sazRvargareT ganxorcielebuli viziti iseve, rogorc sxva kavSirebi.
ix. aseve saqme _ Èeskz v. the Czech Republic, 2000 wlis 6 ivnisi, romelSic ganmcxadebelma nacnobisgan
ndobiT moipova didi odenobis Tanxa, iyida manqana sxva piris piradobis mowmobiT da
daamzadebina yalbi pasporti.
61 saqmeSi _ W v. Switzerland (1993 wlis 26 ianvari), ganmcxadebelma, ucolSvilo pirma, Tavisi
rezidencia gadaitana monte-karloSi da xSirad Cadioda anguilaSi, igi egonaT bankis mflobeli
inglisSi, germaniasa da SeerTebul StatebSi. amasTan, aRmoCnda rom mas mniSvnelovani Tanxa
hqonda Sveicariis sazRvrebs gareT, aseve hqonda sxvadasxva pasporti; Punzelt v. the Czech Republic,
romelSic ganmcxadebels hqonda mravali saqmiani urTierToba sazRvargareT; Barfuss v. the
Czech Republic (2000 wlis 1 agvisto), romelSic ganmcxadebels SeeZlo germaniis moqalaqeobis
miReba germaniaSi misi mimalvis SemTxvevaSi, rac SeuZlebels gaxdida mis Semdgom eqstradicias
CexeTis respublikaSi.
62 saqmeSi _ Stögmuller v. Austria (1969 wlis 10 noemberi), ganmcxadebeli (romelsac hqonda pilotis
licenzia) ramdenjerme gafrinda sazRvargareT misi pirobiTad gaTavisuflebis periodSi,
magram yovelTvis ukan brundeboda. erTaderTi SemTxveva, rodesac mas daugvianda dabruneba,
CaeTvala sapatiod. analogiurad, saqmeSi _ Letellier v. France _ ganmcxadebels ar ucdia mimalva,
rodesac igi winaT gaaTavisufles 4 kviriT.
63 ix. Letellier v. France, romelSic ganmcxadebeli iyo mcirewlovani bavSvebis deda.
64 ix. Letellier v. France, romelSic ganmcxadeblis biznesi misi Semosavlis erTaderTi wyaro iyo;
Matznetter v. Austria, romelSic safuZveli ar yofila seriozuli avadmyofoba, magram, SesaZlebelia,
sxva saqmeSi aRniSnul safuZvelze saeWvo aRmoCndes piris mimalvis SesaZlebloba, da Yaðci and
Sargin v. Turkey, romelSic ganmcxadeblebi TavianTi surviliT dabrundnen samSobloSi, miuxedavad
imisa, rom icodnen, rom maT mimarT SesaZloa ganxorcielebuliyo sisxlissamarTlebrivi
devna.

me-5 muxli _ Tavisuflebisa da xelSeuxeblobis ufleba
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evs, warsulSi gamoZiebis winaSe gamocxadeba da damorCileba, rodesac gaTa-
visuflebul iqna,65 aseve garantiebis is xarisxi, romliTac uzrunvelyofil-
ia piris sasamarTlos winaSe gamocxadeba.66 amasTan, safrTxe mTlianobaSi unda
Sefasdes da ganixilebodes mimalvasTan dakavSirebuli yvela faqtori. eWv-
gareSea, rom dadgenileba, romelic yovelgvari ganmartebis gareSe ste-
reotipuli sityvebiT asabuTebs, Tu ratom arsebobs mimalvis safrTxe, ara-
sodes Seesabameba evropis sasamarTlos praqtikas.67

ufro metic, im SemTxvevaSi, Tu mimalvis safrTxe erTaderTi safuZvelia
patimrobis vadis gagrZelebisaTvis, evropis sasamarTlom xazgasmiT aRniSna,
rom me-5 (3) muxlis bolo winadadebis mizania piri gaTavisufldes patimro-
bidan da, SeZlebisdagvarad, mopovebul iqnes misi sasamarTloSi gamocxadeb-
is garantiebi.68 amasTan, unda aRiniSnos, rom, Tu ver xerxdeba aseTi garantie-
bis mopoveba an maTi mopoveba Seusabamodaa miCneuli, im mizniT, rom ar moxdes
piris mimalva, yvela saqmeSi ganxilul unda iqnes nebismieri sxva RonisZiebis
(Tavisuflebis aRkveTis garda) Canacvlebis sakiTxi: magaliTad, imis moTxov-
na, rom man icxovros garkveul adgilas, Caabaros Tavisi samgzavro dokument-
acia an xSirad moaxsenos policias Tavisi adgilsamyoflis Sesaxeb.69

marTlmsajulebis ganxorcielebaSi Carevis safrTxe

marTlmsajulebis ganxorcielebisaTvis xelis SeSlis safrTxe aris prob-
lema, romelic exeba yvela im pirs, romelic axorcielebs kanonis dacvas. ami-
tomac ar aris gasakviri, rom es ukanaskneli miCneulia garemoebad, romlis
safuZvelzec SesaZlebelia Sesabamisi pirisaTvis Tavisuflebis aRkveTis va-
dis gagrZeleba. braldebul pirs SeuZlia srulad isargeblos gaTavisuflebis
SesaZleblobiT da dacvisaTvis momzadebaSi igulisxmos: mowmeebze zemoqmede-
ba, raTa ar miscen Cveneba mis winaaRmdeg,70 gamosaZiebeli pirebis gafrTxile-
ba, piris @Sekvra~ saqmeSi CarTul nebismier pirTan, raTa misTvis sasurveli
Cveneba misces,71 monawileobis miReba dokumentaciisa Tu sxva mtkicebuleba-

65 ix. W v. Swetzerland.
66 saqmeSi _ Wemhoff v. the Federal Republic of Germany _ ganmcxadebelma araerTgzis mimarTa mTavrobas
da acnoba, rom mzad ar iyo giraos saxiT gadaexada didi Tanxa gaTavisuflebis sanacvlod,
magram saqmeSi _ Letellier v. France _ erovnulma sasamarTloebma ver daadgines, rom adekvaturi
garantiebi ar yofila warmodgenili. ufro metic, saqmeSi _ Stögmuller v. Austria _ evropis
sasamarTlom daadgina, rom ganmcxadebeli, miuxedavad imisa, rom gaTavisuflebuli iyo giraoTi,
didi xniT adre iyo mzad, mieca analogiuri garantiebi.
67 ix. aseve saqme _ Yaðci and Sargin v. Turkey.
68 Wemhoff v. the Federal Republic of Germany (1968 wlis 27  ivnisi).
69 saqmeSi _ Stögmuller v. Austria _ evropis sasamarTlom daadgina, rom SesaZlebeli iyo
ganmcxadeblisaTvis moeTxovaT pasportis Cabareba misTvis sazRvris gadakveTis aRkveTis
mizniT.
70 saqmeSi _ Letellier v. France _ gamoZiebis Tavdapirvel etapze dasaSvebad iqna miCneuli mowmeebze
zemoqmedebis safrTxis arseboba, magram drois gasvlasTan erTad CaiTvala, rom safrTxe
Semcirda, SemdgomSi ki sabolood aRar arsebobda. Tavdapirvelad gaTavisuflebaze uaris
Tqmis Semdeg erovnuli sasamarTloebis mier aRniSnuli safrTxis gauTvaliswinebloba naTlad
gulisxmobda nebismier mniSvnelobas, romelic SesaZlebeli iyo miniWeboda am safuZvelze
Tavisuflebis aRkveTas. mowmeebze zemoqmedebis safrTxis arseboba, magram mxolod gamoZiebis
etapze, miiCnia evropis sasamarTlom aseve saqmeSi _ .A. v. France.
71 saqmeSi _ W v. Switzerland _ cnobili gaxda safrTxis arseboba, rom ganmcxadebeli zegavlenas
moaxdenda Tavis TanamSromlebze, raTa miecaT yalbi Cvenebebi.
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Ta masalebis72 ganadgurebaSi an sxva saxis moqmedebaSi, romelic mimarTulia
gamoZiebis SecdomaSi Sesayvanad.73

miuxedavad amisa, zemoT moyvanili garemoebebis gamoyeneba ar SeiZleba in
abstracto; dapatimrebul pirTan mimarTebiT maTi gamyarebis mizniT unda arse-
bobdes garkveuli faqtobrivi garemoebebi.74 ufro metic, umetes saqmeebSi es
aris Tavisuflebis aRkveTis vadis gagrZelebis safuZveli, romelic Tanda-
Tan naklebad gadaulaxavi xdeba, radgan gamoZiebis iseTi sxvadasxva etapi,
rogoricaa Cvenebis CamorTmeva da mokvleva, dasrulebulia da vadis gagrZele-
ba aRar SeiZleba gamarTlebulad CaiTvalos procesis dasrulebis Semdeg.75

miuxedavad amisa, evropis sasamarTlo Sefasebisas yovelTvis miiRebs mxed-
velobaSi konkretul saqmesTan dakavSirebul faqtebs, romlebsac zog SemTx-
vevaSi SeiZleba hqondes gansakuTrebul xasiaTi da amarTlebdes Tavisufleb-
is aRkveTas sasamarTlo ganxilvamde.76

danaSaulis aRkveTis aucilebloba

Tavisuflebis aRkveTis vadis gagrZelebisaTvis danaSaulis aRkveTis auci-
lebloba CaiTvleba kanonier safuZvlad, rodesac xdeba piris mimarT mZime

72 sasamarTloebis SeSfoTeba mtkicebulebaTa damalvasTan dakavSirebiT safuZvlianad iqna
miCneuli saqmeSi _ Wemhoff v. the Federal Republic of Germany, danaSaulebis xasiaTidan (ndobiT
aRWurvili piris mier valdebulebaTa Seusrulebloba da bankis mier aramiznobrivi Tanxis
gamoyeneba) da saqmis gansakuTrebuli sirTulidan gamomdinare. Tumca, evropis sasamarTlom
daadgina, rom qveynis saapelacio sasamarTloebma eWvqveS daayenes, Sewyda Tu ara safrTxis
arseboba. sasamarTlom naklebad SesaZlod miiCnia, rom es sakiTxi dRis wesrigSi darCeboda
saqmis gamoZiebis damTavrebamde.
73 ix. Clooth v. Belgium, romelSic evropis sasamarTlom daadgina, rom ganmcxadebelma Cvenebebis
xSiri SecvliT gaarTula gamoZieba, magram, amave dros, sasamarTlom xazi gausva im garemoebas,
rom zogadad gamoZiebis saWiroeba ver gaamarTlebs patimrobis vadis gagrZelebas. sagamoZiebo
moqmedebebisaTvis xelis SeSlis safrTxis arsebobis SemTxvevaSi patimrobis vadis gagrZeleba
sagamoZiebo moqmedebaTa dasrulebis Semdeg konvenciis miznebis Seusabamo iqneboda. es moxda
Clooth-is saqmeSi, rac safuZvliani mizezi iyo imisaTvis, rom evropis sasamarTlos daedgina me-
5 (3) muxlis darRveva.
74 saqmeSi _ Trzaska v. Poland _ ar damtkicda aseTi garemoebebis arseboba.
75 ix. Muller v. France, romelSic gamoZieba da ganmcxadeblis samarTalSi micema ganxorcielda
msjavrdebamde erTi wliT adre, da I.A. v. France, romelSic gamoZiebam sawyis etapze gonivrulad
miiCnia imis SesaZlebloba, rom ganmcxadebeli marto ar moqmedebda Tavisi colis mkvlelobisas,
magram mogvianebiT mtkicebulebebis ararsebobis gamo aRniSnuli aRar CaiTvala gamarTlebulad
da, Sesabamisad, damnaSaveTa Soris SeTanxmebis safrTxec aRar arsebobda.
76 sasamarTlo ganxilvamde braldebulTa Soris SeTanxmebis safrTxe arsebobda saqmeSi _ W
v. Switzerland _ iseTi garemoebebis gamo, rogoricaa: saqmis gansakuTrebuli moculoba (TaRliToba,
romelSic CarTuli iyo 60 kompaniis marTva), CamorTmeuli dokumentebis gansakuTrebiT didi
odenoba da maTi ganzrax bundovani mdgomareoba, dasakiTx mowmeTa didi raodenoba (maT
Soris sazRvargareT myofTa),  ganmcxadeblis moqmedeba rogorc gaTavisuflebamde, ise Semdgom
etapze, rac ganzrax iyo mimarTuli misi pasuxismgeblobis sakiTxTan dakavSirebul
mtkicebulebaTa ganadgurebisaken (magaliTad, angariSebis gayalbeba da maTi ganadgureba),
aseve safrTxe, rom ganmcxadebels SeeZlo gamoZiebisaTvis jer kidev ucnob mtkicebulebaTa
ganadgureba, yalbi mtkicebulebis Seqmna da mowmeebTan SeTanxmeba, iseve rogorc germaniaSi
danaSaulTan dakavSirebiT mimdinare gamoZiebis gaWianureba. amasTan dakavSirebiT, gansakuTrebiT
mniSvnelovani iyo saqmis masalebidan miRebuli informacia, romlis Tanaxmadac, sxva saqmeebis
ganxilvis dros ganmcxadebelma SeTiTxna yalbi mtkicebulebani, wina ricxvebiT daTariRebuli
dokumentacia da manipulirebda mowmeebiT. amasTan, unda aRiniSnos, rom es ar iyo erTaderTi
safuZveli patimrobis vadis gagrZelebisaTvis, radgan ganmcxadeblis mimalvis safrTxec
arsebobda; Sveicariis mTavroba aseve daeyrdno Semdgomi danaSaulebis Tavidan acilebis
aucileblobas, rac ar ganuxilavT saapelacio sasamarTloebs, radgan damnaSaveTa
molaparakebisa da mimalvis safrTxe sakmaris safuZvlad iqna miCneuli da evropis
sasamarTlomac gaiziara aRniSnuli mosazreba.

me-5 muxli _ Tavisuflebisa da xelSeuxeblobis ufleba



194

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

danaSaulis CadenaSi braldebis wayeneba, magram damtkicebul unda iqnes, rom
Semdgomi danaSaulebis Cadenis Tavidan acilebisaTvis zrunva sinamdviles
Seefereba da ganxorcielebuli RonisZieba marTlzomieria. aRniSnulis Se-
fasebisas gaTvaliswinebul unda iqnes saqmis yvela garemoeba, gansakuTrebiT
ki dakavebulis pirovneba da warsuli. mxedvelobaSi miiReba is garemoeba, rom
piri adrec iyo msjavrdebuli imave an msgavsi danaSaulisaTvis, romelic gamo-
Ziebis stadiaSia, iseve rogorc gamoZiebis dawyebasa da braldebas Soris pe-
riodSi Cadenili danaSaulisaTvis, ris gamoc mas aRekveTeba Tavisufleba.77

amasTan, piris xangrZlivi patimroba aseT SemTxvevebSi aramarTlzomierad Cai-
Tvleba maSin, rodesac Cadenili danaSaulebis erTmaneTTan Sedareba SeuZle-
belia maTi xasiaTisa Tu simZimis xarisxiT.78 ufro metic, varaudi, rom pirma
pirobiTi gaTavisuflebis periodSi Caidina danaSauli _ rac SesaZloa warmod-
genil iqnes Sesabamisi piris patimrobis ganaxlebis safuZvlad _ erTmniS-
vnelovnad saWiroebs dasabuTebas.79 amasTan, is argumenti, rom pirs Semdgomi
danaSaulebis Cadenas aiZulebs finansuri problemebi, naklebad damajerebe-
lia.80 damatebiT unda aRiniSnos, rom ganmcxadeblis fsiqikuri mdgomareobis
Sefaseba SesaZlebelia saqmes ukavSirdebodes, magram unda gaviTvaliswinoT,
rom es SeiZleba mianiSnebdes Terapiuli mkurnalobis aucileblobaze, rom-
lis gareSec patimrobis vadis gagrZeleba aramarTlzomieri iqneboda.81 gar-
da amisa, aramarTlzomieri iqneboda Tavisuflebis aRkveTis vadis gagrZelebis
gamarTleba danaSaulis ganmeorebiT Cadenis SiSze apelirebiT, rac, Tavis
mxriv, SesaZlebelia warmoadgendes gamonaklis SemTxvevas.82

sazogadoebrivi wesrigis dacvis aucilebloba

sazogadoebrivi wesrigis dacvis aucilebloba, romelic aseve moicavs
braldebulis dacvaze zrunvas, saqmeSi _ Letellier v. France _ miCneul iqna iseT
faqtorad, romlis safuZvelzec SesaZlebeli iyo Tavisuflebis aRkveTis va-
dis gagrZeleba. Tumca, evropis sasamarTlom aRniSna, rom gulisxmobda
gamonaklis SemTxvevebs, kerZod, aRniSnuli RonisZieba gamoyenebuli unda
yofiliyo maSin, rodesac SesaZlebeli iqneboda imis damtkiceba, rom piris
gaTavisufleba konkretul viTarebaSi xelyofda sazogadoebriv wesrigs. amg-
varad, ar SeiZleba misi gamoyeneba winaswari patimrobis Sefardebis saxiT,
romelic sasjelis simkacris mxedvelobaSi miRebis sruliad sxva saSualebaa.
mocemul SemTxvevaSi arc marto danaSaulis xasiaTze dayrdnoba SeiZleba.83

77 rogorc es moxda saqmeSi  _ Assenov v. Bulgaria.
78 ix. saqme _ Clooth v. Belgium, romelic exeboda mkvlelobasa da xanZris gaCenas. amasTan,
ganmcxadebeli adrec iyo msjavrdebuli damamZimebel garemoebebSi Cadenili qurdobisa da
dezertirobis cdisaTvis; saqme _ Muller v. France, romelSic ganmcxadebeli braldebuli iyo
ramdenime SeiaraRebul yaCaRobaSi da mas warsulis daukonkretebeli faqtebi gauxsenes.
79 saqmeSi _ Stögmuller v. Austria _ evropis sasamarTlom xazgasmiT aRniSna, rom mxolod ramdenime
saCivaria warmodgenili.
80 amis magaliTi ix. saqmeSi _ Stogmuler v. Austria, romelSic ganmcxadebelma Seicvala Tavisi
Tanamdeboba da fulis gamsesxebeli, romelTanac danaSaulebrivi moqmedebebiT iyo
dakavSirebuli,  gaxda aviatori.
81 saqmeSi _ Clooth v. Belgium _ fsiqiatrma ganacxada, rom saWiro iyo ganmcxadeblis xangrZlivi
mkurnaloba, radgan mas awuxebda mZime sulieri avadmyofoba da ver akontrolebda sakuTar
moqmedebebs.
82 ix. I.A. v. France, romelic exeboda ganmcxadeblis mier Tavisi colis savaraudo mkvlelobas.
amasTan, unda aRiniSnos, rom safrTxis araviTari dasabuTeba ar yofila warmodgenili mocemul
saqmeSi.
83 ix. I.A. v. France, romelSic evropis sasamarTlo ar iyo darwmunebuli erovnuli sasamarTloebis
mier gamotanil gadawyvetilebaTa sisworeSi, romlebic miuTiTebdnen danaSaulis xasiaTsa
(ganmcxadeblis colis mkvleloba) da viTarebaze.
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miuxedavad imisa, rom reagireba iseT mZime danaSaulze, rogoricaa mkv-
leloba _ rogorc dazaralebulis naTesavebis, ise zogadad sazogadoebis
mxridan _ sakmarisad amarTlebs sazogadoebrivi wesrigis xelyofis saSiSroe-
bas, evropis sasamarTlom Letellier-is saqmeSi daadgina, rom kanondarRvevis arc
erTi konkretuli moqmedeba ar yofila dafiqsirebuli da sinamdvileSi gar-
dacvlilis deda da da ar iyvnen piris gaTavisuflebis winaaRmdegi. amasTan,
Tavisuflebis aRkveTa im motiviT, rom dazaralebulis naTesavebi apirebdnen
SurisZiebas, araefeqtianad Seafasa evropis sasamarTlom saqmeSi _ I.A. v. France.
sasamarTlom es bundovnad da ararealurad miiCnia imis gamo, rom dazarale-
bulis naTesavebis umravlesoba libanSi cxovrobda. metic, evropis sasamarT-
lom xazgasmiT aRniSna, rom zemoxsenebulis safuZvelze Tavisuflebis aRkve-
Ta SesaZlebelia mxolod iqamde, ra dromdec sazogadoebriv wesrigs safrTxe
emuqreba. ar aris gamoricxuli, rom sazogadoebis wevrebis moqmedeba nakle-
bad agresiuli gaxdes mas Semdeg, rac danaSauliT gamowveuli pirveli Soki
gaifanteba.

giraos pirobebi

evropis konvenciis me-5 (3) muxli uzrunvelyofs giraos safuZvelze gaTa-
visuflebis uflebas da upiratesobas aniWebs mis gamoyenebas sasamarTlo pro-
cesis ganmavlobaSi. amasTan, sasamarTlo ganxilvis gadadebis SemTxvevaSi
aRniSnuli moTxovna ufro safuZvliani gaxdeba. giraos safuZvelze gaTavisu-
flebaze uaris Tqma SesaZlebelia mxolod iseTi oTxi SemTxvevis arsebobisas,
rogoricaa: mimalvis safrTxe; marTlmsajulebis ganxorcielebaSi Carevis
safrTxe; danaSaulis aRkveTa da sazogadoebrivi wesrigis dacvis aucileblo-
ba _ zemoT moyvanili pirobebis gaTvaliswinebiT.

iqidan gamomdinare, rom giraos mTavari mizania uzrunvelyos braldebu-
lis sasamarTlo ganxilvaze gamocxadeba, misi odenoba aseve unda Seesabame-
bodes am mizans. saqmeSi “Neumeister v. Austria”,84 romelSic erovnulma sasamarT-
lom gamoiangariSa giraos odenoba mxolod ganmcxadeblisaTvis miyenebuli
zaralis safuZvelze, evropis sasamarTlom daadgina me-5 (3) muxlis darRveva
da gadawyvita, rom giraos mTavari mizania Sesabamisi piris sasamarTlo ganx-
ilvaze gamocxadeba da ara dazaralebulisaTvis zaralis anazRaureba, rac
braldebulis moqmedebam gamoiwvia. gaTavisuflebis garantia ar SeiZleba ak-
isrebdes braldebuls imaze met tvirTs, rac aucilebelia usafrTxoebis
gonivruli xarisxisaTvis. uzrunvelyofis RonisZiebis xasiaTi da odenoba,
romlis daniSnulebaa braldebulis daswreba sasamarTlo ganxilvaze, unda
ukavSirdebodes da gamomdinareobdes im safuZvlidan, romlis Tanaxmadac
xorcieldeba piris winaswari patimroba. rodesac uzrunvelyofis saxiT fin-
ansur garantiaTa warmodgenaa saWiro,85 giraos odenoba gamoangariSebuli
unda iyos braldebulis pirovnuli Tvisebebis, misi finansuri mdgomareobisa
Tu im pirebTan urTierTobis gaTvaliswinebiT, romlebic kisruloben Sesabam-
isi pirisaTvis uzrunvelyofis RonisZiebis ganxorcielebas. braldebulma
xelmisawvdomi unda gaxados informacia misi finansuri mdgomareobis Sesax-
eb, romlis Semdegac qveynis Sida kompetenturi organoebi valdebuli arian

84 1968 wlis 27 ivnisi.
85 Wemhoff v. the Federal Republic of Germany.
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yuradRebiT Seiswavlon informacia giraos Sesabamisi odenobis gansazRvris
mizniT. giraos saxiT imaze meti odenobis Tanxis gansazRvra, vidre es aucile-
belia uzrunvelyofis miznis misaRwevad (rac gulisxmobs @mimalvis survilis
gaqarwylebis mizniT daSinebis sakmaris saSualebas~) aucileblad gamoiwvevs
piris giraoTi sargeblobis uflebis darRvevas.86 garantiis saxiT pasportis
CamorTmeva SesaZlebelia imave principis safuZvelze, rac moqmedebs finan-
sur garantiebTan dakavSirebiT, da mimarTuli unda iyos braldebulis sasa-
marTlo ganxilvaze gamocxadebis uzrunvelsayofad.87

dabolos, unda aRiniSnos, rom sasamarTlo praqtikaSi vxvdebiT iseT
saqmeebs, romlebSic arsebobs Sesabamisi piris mimalvis didi safrTxe. amgvar
SemTxvevebSi garantiis saxiT giraos nebismieri odenobac ki SesaZloa arada-
makmayofilebeli aRmoCndes. magaliTad, saqmeSi “Punzelt v. the Chech Republic”
erovnulma sasamarTloebma ar daakmayofiles ganmcxadeblis giraoTi gaTa-
visufleba (igi mzad iyo, gadaexada 15.000.000 Cexuri krona). SemdgomSi erovnu-
li sasamarTlo mzad iyo, gaeTavisuflebina ganmcxadebeli misi janmrTelo-
bis mdgomareobis gauaresebis gamo, Tu igi giraos saxiT gadaixdida 30.000.000
Cexur kronas. evropis sasamarTlom, gaiTvaliswina ganmcxadeblis mier dade-
bul SeTanxmebaTa moculoba (am ukanasknelma daamzada ori yalbi Ceki, romelic
iyo 28.400.000 Cexuri kronis ekvivalenti; dakavebamde igi apirebda ori univer-
maRis SeZenas, romelTa Rirebuleba Seadgenda 338.856.000 da 236.000.000 Cexur
kronas. amasTan, igi apirebda am univermaRebis valis dafarvas, rac Seadgenda
150.000.000 Cexur kronas) da daadgina, rom giraoTi gaTavisuflebaze uaris
Tqma da uzrunvelyofis ufro didi odenobiT gansazRvra vidre amas sTava-
zobda ganmcxadebeli, ar warmoadgenda me-5 (3) muxlis darRvevas.88

winaswari patimrobis xangrZlivoba

me-5 (3) muxli moiTxovs, rom Tavisuflebis aRkveTa sasamarTlo ganxilvam-
de ar gadascildes gonivrul vadas. evropis sasamarTlom araerTxel daadgi-
na, rom

@patimrobis vadis gagrZeleba SeiZleba gamarTlebuli iyos mocemul
SemTxvevaSi mxolod maSin, Tu arsebobs aSkara miTiTeba realur sazoga-
doebriv interesebze, romlebic gadawonis Tavisuflebis uflebas, mi-
uxedavad udanaSaulobis prezumfciisa~.89

metic, evropis sasamarTlom aRniSna, rom gonivruli eWvis simtkice dakave-
buli piris mier danaSaulis Cadenis Taobaze aris patimrobis vadis gagrZeleb-
is kanonierebis sine qua non piroba, rac garkveuli drois gasvlis Semdeg ukve
aRar aris sakmarisi. amis Semdeg evropis sasamarTlom unda daadginos, kvla-
vac amarTlebs Tu ara Tavisuflebis aRkveTas sasamarTlo xelisuflebis mier
miTiTebuli sxva safuZvlebi. rodesac amgvari safuZvlebi arsebobs da isini
@saqmesTan dakavSirebuli da sakmarisia~, evropis sasamarTlo gadadis meore

86 Neumeister v. Austria.
87 Stögmuller v. Austria.
88 2000 wlis 25 aprili; evropis sasamarTlom aseve aRniSna, rom ganmcxadebels xelmeored
mainc daapatimrebdnen eqstradiciis procesTan dakavSirebiT.
89 ix. agreTve: Punzelt v. the Czech Republic.
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safexurze, romelic gulisxmobs imis dadgenas, gamoiCines Tu ara kompeten-
turma organoebma “special diligence” samarTalwarmoebis dros.90

patimrobis periodi, romelsac ganixilavs evropis sasamarTlo, iwyeba
dakavebis momentidan da grZeldeba piris gaTavisuflebamde. Tu piri ar iqne-
ba gaTavisuflebuli sasamarTlo procesis dros, gansaxilveli periodi
damTavrdeba maSin, rodesac pirveli instanciis sasamarTlo miiRebs gadaw-
yvetilebas (gamamarTlebels an gamamtyunebels). patimrobis periodi, romelic
mosdevs pirveli instanciis sasamarTlos msjavrdebas _ magaliTad, saapela-
cio samarTalwarmoebisas _ ar miiReba mxedvelobaSi. rogorc evropis sasa-
marTlom daadgina, me-5 (3) muxli wyvets moqmedebas patimrobasTan mimarTe-
biT, romelic mohyveba pirveli instanciis sasamarTlos msjavrdebas,
dafuZnebuls me-5 (1) (a) muxlze.91 Tumca, Tu saapelacio sasamarTlo auqmebs
pirveli instanciis sasamarTlos gadawyvetilebas da axali sasamarTlo ganx-
ilva iniSneba, mxedvelobaSi misaRebia patimrobis periodi gauqmebul da axal
gadawyvetilebebs Soris.92 es imas ar niSnavs, rom sasjelis moxdis periodi
pirveli instanciis sasamarTlos gadawyvetilebis gauqmebamde miCneul iqne-
ba rogorc winaswari patimroba me-5 (3) muxlis miznebisaTvis.93

aseve unda aRiniSnos, rom evropis sasamarTlo kompetenturia ganixilos
mxolod patimrobis periodebi mopasuxe saxelmwifos mier evropis konvenciis
ratifikaciis Semdeg, Tumca, is ganixilavs Tavisuflebis aRkveTis moculobas
mocemul momentamdec imis Sefasebis dros, gonivrulia Tu ara misi Sedegi.94

@gonivrulobis~ gansazRvrisas evropis sasamarTlos arasodes gamouTq-
vams azri, rom arsebobs winaswari patimrobis maqsimaluri xangrZlivoba, rom-
lis gadacilebac ar SeiZleba, ramdenadac es iqneboda Sefaseba in abstracto,
amasTan, gadawyvetileba yovelTvis unda iTvaliswinebdes TiToeuli saqmis
konkretul garemoebebs.95 nebismieri periodi, rac ar unda mokle iyos igi,
yovelTvis unda iyos gamarTlebuli. evropis sasamarTlos praqtikam daamt-
kica saqmis konkretuli pirobebis mniSvneloba. Tu periodebi, romlebic
aRemateboda erT wels, miCneulia gadaWarbebulad,96 periodebi oridan sam

90 ix. W v. Switzerland, Assenov v. Bulgaria da Punzelt v. the Czech Republic.
91 ix. B. v. Austria, 1990 wlis 28 marti.
92 ix. Punzelt v. the Czech Republic.
93 I.A. v. France.
94 ix.  Mansur v. Turkey, Trzaska v. Poland, Jëèius v. Lituania da Kudla v. Poland.
95 ix. Stögmuller v. Austria, W v. Switzerland, Wemhoff v. the Federal Republic of Germany. SedarebiT naSromebSi
miTiTebuli saSualo periodebis gaTvaliswineba metad mniSnvnelovania, rac Camoayaliba
mosamarTle petitim Tavis gansxvavebul azrSi saqmeSi _ W v. Switzerland. or an sam Tveze
naklebi periodi iyo gaTvaliswinebuli ZiriTad SemTxvevebSi, xolo erT welze naklebi _
ekonomikuri danaSaulisa da gakotrebis saqmeebisaTvis. aRniSnuli periodebi SeiZleba ar
iyos misaRebi evropis sabWosaTvis, magram isini, SesaZloa, kvlav rCebodes amosaval wertilad
imis ganxilvisas, arsebobs Tu ara saqmeSi iseTi faqtorebi, rac arasakamaTos xdis winaswari
patimrobis gacilebiT xangrZliv periods. ufro metic, ramdenadac me-5 (3) muxliT
gaTvaliswinebuli gonivrulobis garantia gamoiyeneba mxolod TavisuflebaaRkeTil pirTa
mimarT, mniSvnelovania imis mxedvelobaSi miReba, rom evropis sasamarTlos miTiTebebi sisxlis
samarTalwarmoebis xangrZlivobis gonivrulobasTan dakavSirebiT me-6 (1) muxlis Tanaxmad _
romelic gamoiyeneba yvela saxis samarTalwarmoebaSi _ ar unda iqnes miCneuli saxelmZRvanelod,
Tu ra aris misaRebi, ramdenadac ganmcxadeblebi yovelTvis ar arian dapatimrebuli da,
amdenad, SesaZlebelia, meti dro arsebobdes gaWianurebisaTvis. saqmeebSi I.A. v. France da B. v.
Austria, evropis sasamarTlom daadgina me-5 (3) muxlis da ara me-6 (1) muxlis darRveva.
96 ix. Jëèius v. Lithuania (14  Tve da 26 dRe).
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wlamde aRmoCnda rogorc misaRebi, ise sakamaTo.97 SexedulebaTa� Soris
analogiuri sxvaoba SeiZleba aseve davinaxoT samidan oTx wlamde periodebs
Soris.98 periodebi xuTi wlis zemoT evropis sasamarTlos arasodes
gaumarTlebia.99

qveynis Sida kanonmdebloba, romelic iTvaliswinebs winaswari patimrobis
maqsimalur periods, ar wamoWris problemebs konvenciis SesabamisobasTan
dakavSirebiT. Tumca, ueWvelad Secdoma iqneboda am niSniT xelmZRvaneloba,
ramdenadac swored saqmis konkretuli garemoebebi gansazRvravs, aris Tu ara
gadacilebuli gonivruli vada.

ufro xangrZlivi periodebi arasakamaTodaa miCneuli im SemTxvevebSi, roca
saqmis sirTulem gamoiwvia siZneleebi, gamomdinare danaSaulis xasiaTidan100

da/an potenciuri eWvmitanilebis raodenobidan, an braldebuli piris qcev-
idan. Tumca, faqtorebs, romlebic saqmes gansakuTrebiT arTulebs, SeuZlia
mxolod maSin gaamarTlos Tavisuflebis aRkveTa, rodesac xelisuflebis Se-
sabamisi organoebi iCenen “special diligence”-s samarTalwarmoebis procesSi.101 me-
5 (3) muxlis bevri darRveva Sedegia umoqmedobis xangrZlivi periodisa, romel-
ic gadioda saqmis warmoebisas sasamarTlo ganxilvamde,102 an eqspertebis mier
gamowveuli gaWianurebisa,103 araadekvaturi pirobebis an samuSao praqtikisa,104

TanamSromelTa sakadro sirTuleebis105 da problemebisa, romlebic wamoWra
mowmis vinaobis dacvis aucileblobam.106

97 ix. Letellier v. France (2 weli da 9 Tve); Punzelt v. the Czech Republic (2 weli da 6 Tve), Stögmuller v.
Austria (2 weli da 1 dRe), Kudla v. Poland (ori weli, oTxi Tve da sami dRe).
98 aseTi periodi misaRebad CaiTvala saqmeSi _ W v. Switzerland (4  weli da 3 dRe), magram miCneul
iqna sakamaTod saqmeebSi: Clooth v. Belgium (3 weli, 2 Tve da 4  dRe), Muller v. France (3 weli, 11 Tve da
27  dRe), Èeskz v. the Czech Republic ( 3 weli, 3 Tve da 7  dRe), Trzaska v. Poland (3 weli da 6 Tve), Barfuss
v. the Czech Republic (3 weli, 5 Tve da 19 dRe).
99ix. Birou v. France (1992 wlis 27 Tebervali) (5 weli, 2 Tve da 27  dRe) (megobruli morigeba); I.A. v.
France (5 weli, 3 Tve) (Tumca, am saqmeSi gamamarTlebeli piroba aRar iyo efeqtiani aRniSnuli
periodis damTavrebamde).
100 es gansakuTrebiT Seexeba TaRliTobasTan dakavSirebul danaSaulebs, magram aseve gamoiyeneba
im danaSaulTa mimarT, romlebic aerTianebs dokumentaciis did moculobasa da mowmeTa
raodenobas. magaliTad, W v. Switzerland (993 wlis 26 ianvari), (farTomasStabiani TaRliToba,
romelic Seexeboda samoci kompaniis marTvas).
101 Tumca es moTxovna yvela SemTxvevas exeba, evropis sasamarTlom mas gansakuTrebuli
mniSvneloba mianiWa saqmeSi _  Assenov v. Bulgaria (998 wlis 28 oqtomberi) rodesac saqme Seexeboda
arasrulwlovans.
102 Assenov v. Bulgaria, romelSic erTi wlis ganmavlobaSi realurad iyo umoqmedoba; Punzelt v. the
Czech Republic, romelSic saqmis ganmxilvelma sasamarTlom ar miiRo meore gadawyvetileba
aTi Tvis ganmavlobaSi mas Semdeg, rac gauqmda pirveli gadawyvetileba; Barfuss v. the Czech
Republic, romelSic ar iyo ganmartebuli _ garda imisa, rom saqme iyo rTuli _ winaswar
patimrobaSi yofnasa da braldebas Soris TerTmeti Tvis periodi, iseve rogorc Semdegi rva
Tvis gaWianureba Semdgomi gamoZiebis Taobaze gauqmebul gadawyvetilebasa da saqmis pirvel
arsebiT mosmenas Soris.
103 ZiriTadad dadgenil vadaSi moxsenebis warudgenloba; ix. Clooth v. Belgium.
104 ix. Assenov v. Bulgaria, romelSic evropis sasamarTlom daadgina, rom arasaWiroebisamebr iyo
dakarguli dro gamoZiebis arsebiTad SeCerebis Sedegad ganmcxadeblis mier gaTavisuflebis
Taobaze yoveli saCivris Setanisas, radgan, arsebuli praqtikis Tanaxmad, xelisuflebis Sesabamis
organoebs egzavnebodaT saqmis masalebis originalebi da ara aslebi.
105 ix. Stögmuller v. Austria, momzadebis adekvaturi donis TvalsazrisiT; Clooth v. Belgium da Muller v.
France _ saqmeze pasuxismgebeli pirebis Secvla dawinaurebis, ganawilebis an pensiaze gasvlis
Sedegad; Trzaska v. Poland, romelSic samarTalwarmoeba cxra Tvis ganmavlobaSi iyo sruliad
SeCerebuli, rodesac momxsenebeli mosamarTlis avadmyofobis gamo Seicvala sasamarTlos
Semadgenloba.
106 ix. Clooth v. Belgium.
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me-5 (3) muxlis darRveva dadgindeba im SemTxvevebSi, roca sasamarTloebma
gaaxangrZlives winaswari patimroba sasjelis simkacris argumentiT, arsebu-
li faqtebis sruli ignorirebiT, magaliTad, dakavebul pirs hqonda ojaxi,
cxovrebis stabiluri wesi da garkveuli drois Semdeg SeTqmulebis an mimalvis
mosalodnelma saSiSroebam azri dakarga. ase iyo saqmeSi _ Ilijkov v. Bulgaria, roca
ganmcxadebeli sami wlisa da oTxi Tvis ganmavlobaSi imyofeboda winaswar pa-
timrobaSi.107 garda amisa, am saqmeSi evropis sasamarTlom daadgina, rom qvey-
nis SigniT mopovebuli informacia _ rom ar arsebobda gansakuTrebuli pirobe-
bi, romlebic miscemda ganmcxadeblis gaTavisuflebis Sesaxeb gadawyvetilebis
miRebis saSualebas _ iyo miuRebeli da mtkicebis tvirTi gadahqonda dapatim-
rebul pirze. winaswari patimrobis vadis gagrZelebis safuZvlis mtkicebis
valdebuleba ekisreba xelisuflebas da ara dapatimrebul pirs.

rTul saqmeebSi drois xangrZlivi periodebi CaiTvala arasakamaTod, rode-
sac evropis sasamarTlom miiCnia, rom gamomZieblebma mokvleva ganaxorcieles
aucilebeli dauyovneblobis moTxovnis dacviT da, rom araviTari gaWianure-
ba ar yofila fuladi saxsrebis, personalis Tu teqnikuri aRWurvilobis uk-
marisobis gamo.108 aseT SemTxvevebSi gansakuTrebuli mniSvneloba eniWeba im
garemoebas, rom saqmis gadasawyvetad Seiqmnas specialuri ganyofileba an dam-
atebiTi resursebi iqnes moziduli arsebul pirobebSi gansakuTrebul saqme-
Ta gansaxilvelad. yovelive amis miuxedavad, arsebiTi iqneba imis aRniSvna, rom
samarTalwarmoebis mTel xangrZlivobaze dawesebuli iyos kontroli da yve-
la aucilebeli RonisZieba iqnes miRebuli mis dasaCqareblad. saqmis aseTi ganx-
ilva da misi daCqarebisaTvis xelSewyoba warmoadgens sasamarTlos gan-
sakuTrebul pasuxismgeblobas gaTavisuflebis Taobaze saCivrebis ganxilvis
procesSi.

evropis sasamarTlo ar miiCnevs, rom eWvmitanili valdebulia iTanamSrom-
los gamoZiebasTan, magram uamisod misi saqcieli CaiTvleba gamoZiebis mTeli
procesis Semaferxebel faqtorad. TanamSromlobis ararseboba, iseve rogorc
rame realuri dabrkoleba, aseve iqneba gasaTvaliswinebeli imis Sefasebisas,
aris Tu ara gadaWarbebuli winaswari patimrobis mTeli periodi.109 nebismier
SemTxvevaSi ar SeiZleba SesaZlo damabrkolebel saqcielze dayrdnoba, raTa
gamarTldes winaswari patimrobis xangrZlivoba, romelic ukve isedac ara-
gonivrulia.110 saqmeSi “Jablonski v. Poland”111 _ erovnulma sasamarTloebma gaax-
angrZlives ganmcxadeblis patimroba kanonmdeblobiT dadgenil (sami wlis)
vadaze meti xniT, radgan man patimrobis vadis gagrZelebamde daiWra sakuTari
Tavi da, amgvarad, xeli SeuSala sasamarTlo ganxilvis win wawevas. evropis sasa-
marTlom aRiara me-5 (3) muxlis darRveva da ganacxada, rom erovnulma sasa-
marTloebma, rodesac miiRes gadawyvetileba sasamarTlo procesis jerovani
ganxorcielebis uzrunvelsayofad ganmcxadeblis dapatimrebis Taobaze, ar
gaiTvaliswines rame alternatiuli @aRkveTis RonisZieba~, magaliTad, girao
an policiis zedamxedvelobaSi yofna.

107 2001 wlis 26 ivlisi.
108 magaliTad, W v. Switzerland.
109 ix. W v. Switzerland, romelSic ganmcxadebelma ar misca Cveneba im pirebs, romlebic ikvlevdnen
samoci kompaniis marTvasTan dakavSirebul TaRliTobas.
110 ix. Stögmuller v. Austria.
111 2000 wlis 21 dekemberi.
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3. msjavrdebulebi

konvenciis me-5 (1) (a) muxli dasaSvebad miiCnevs @kompetenturi sasamarT-
los mier msjavrdebis Semdeg piris kanonier dapatimrebas~. am debulebis mizne-
bidan gamomdinare, msjavrdeba gulisxmobs Cadenil danaSaulTan dakavSire-
biT piris bralis dadgenas. es debuleba aSkarad ar vrceldeba winaswar patim-
robaze an aRkveTis sxva RonisZiebebze. sasjelis moxdis tipur situaciasTan
erTad, romelic mosdevs danaSaulisaTvis msjavrdebas, me-5 (1) (a) muxli aseve
vrceldeba sulierad daavadebuli adamianis patimrobaze, fsiqiatriul
dawesebulebaSi mkurnalobaze, rodesac dadgenilia misi braleuloba Cade-
nil danaSaulSi. msjavrdeba SeiZleba mohyves samarTalwarmoebas, romelic
adgens brals rogorc sisxlis samarTlebrivi, ise disciplinuri samarTal-
darRvevisaTvis. konvenciis mniSvnelobiT, msjavrdebis gadawyvetilebas iRebs
saqmis ganmxilveli sasamarTlo (pirveli instanciis sasamarTlo) da, Sesabam-
isad, patimroba apelaciis procesis ganmavlobaSi eqceva am debulebis moqmede-
bis sferoSi. Wemhoff-is saqmeSi evropis sasamarTlom daadgina, rom

@pirveli instanciis sasamarTlos mier msjavrdebuli piri, miuxedavad
imisa, iyo Tu ara dapatimrebuli aRniSnul momentamde, imyofeba me-5
(1) (a) muxlis moqmedebis sferoSi, romelic iTvaliswinebs Tavisufleb-
is aRkveTas @msjavrdebis Semdeg~. ar SeiZleba bolo frazis interpre-
tacia imgvarad, TiTqos igi SezRuduli iyos saboloo msjavrdebamde.~

momdevno saqmeSi _ B. v. Austria _ evropis sasamarTlom ganmarta, rom

 @ar unda iqnes gamorCenili mxedvelobidan is garemoeba, rom im piris
braleuloba, romelic imyofeba patimrobaSi saapelacio an sakasacio
samarTalwarmoebisas, dadgenil iqna me-6 muxlis moTxovnebis Sesabam-
isad warmarTuli sasamarTlo ganxilvis Sedegad,~

rac niSnavs sasamarTlo ganxilvas pirveli instanciis sasamarTlos winaSe.

msjavrdebas axorcielebs @kompetenturi sasamarTlo~, rac gulisxmobs
organos, romelsac aqvs saqmis mosmenis iurisdiqcia, iseve rogorc organos,
romelic damoukidebelia aRmasrulebeli xelisuflebisa da saqmeSi monawile
mxareebisagan da uzrunvelyofs adekvatur sasamarTlo garantiebs _ Tumca,
ar aris aucilebeli misi wevrebi iuristebi iyvnen.112 aRsaniSnavia is garemoe-
ba, rom policiis, prokuroris, samxedro meTauris an administraciuli orga-
nos mier miRebuli gadawyvetilebebi ar daakmayofilebs aRniSnul moTxovnebs.
msjavrdeba aseve SeiZleba ganxorcieldes ucxoeTis sasamarTlos mier imis
miuxedavad, aris Tu ara qveyana konvenciis mxare. me-5 (1) (a) muxlis gamoyeneb-
isaTvis mniSvnelovania is, rom msjavrdebuli piri sasjels unda ixdides im
qveyanaSi, romelic aris konvenciis xelSemkvreli mxare.113 @adekvaturi sasa-
marTlo garantiebis~ sakiTxi im SemTxvevebSi, rodesac msjavrdebis Sesaxeb
gadawyvetilebas iRebs ucxo qveynis sasamarTlo, wamoWrili iyo saqmeSi “Drozd
and Janousek v. France and Spain”, romelSic evropis sasamarTlom daadgina, rom
mxolod maSin, Tu arawevri saxelmwifos sasamarTlos msjavrdeba warmoad-
gens @marTlmsajulebis aSkara ugulebelyofis Sedegs~, sasjelis moxda kon-

112 ix. X v. Austria (1968 da 1969); De Wilde, Ooms and Versyp v. Belgium; Engel v. the Netherlands; Eggs v. Switzerland;
Neumeister v. Austria.
113 ix. X. v. the Federal Republic of Germany; Drozd and Janousek v. France and Spain (1992 wlis 26 ivnisi).
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venciis xelSemkvrel saxelmwifoSi xvdeba me-5 (1) (a) muxlis moqmedebis far-
glebSi.114

patimrobis @kanoniereba~ moiTxovs ara kanonier msjavrdebas, aramed mx-
olod kanonier patimrobas, rac niSnavs piris patimrobaSi yofnas erovnuli
kanonmdeblobisa da konvenciis Sesabamisad. kanonierebis moTxovna gulisx-
mobs, rom cixeSi konkretuli sasjelis moxdis safuZveli mocemuli unda iyos
@kompetenturi sasamarTlos~ msjavrdebaSi da, rom is faqtebi, romlebsac
sasjeli ukavSirdeba, warmoadgens danaSauls, romlis CadenisTvisac qveynis
Sida kanonmdeblobis Sesabamisad gaTvaliswinebulia dapatimreba. me-5 (1) (a)
muxlis Tanaxmad, evropis sasamarTlos ar SeuZlia ganixilos msjavrdebis an
sasjelis kanoniereba.115 analogiurad, pirs ar SeuZlia am debulebis Sesabam-
isad patimrobiTi sasjelis xangrZlivobisa da marTlzomierebis,116 iseve
rogorc patimrobis pirobebis, gasaCivreba.117

me-5 (1) (a) muxli moiTxovs ara marto qronologiur, aramed mizezobriv kav-
Sirs msjavrdebasa da patimrobas Soris. amgvarad, Tu msjavrdebul pirs sasa-
marTlo Seufardebs cixeSi patimrobas garkveuli vadiT da SemdgomSi patim-
robis vada gagrZeldeba administraciuli gadawyvetilebis Sedegad, me-5 (1)
(a) muxli aseve gavrceldeba am ukanasknel patimrobaze, Tu iqneba sakmarisi
urTierTkavSiri administraciul patimrobasa da sasamarTlos Tavdapirvel
sasjels Soris.118 imisaTvis, rom am debulebis moqmedebis farglebSi moeqces,
patimroba droSi unda mohyvebodes msjavrdebas, unda iyos @msjavrdebis Sede-
gi, mosdevdes mas, damokidebuli iyos msjavrdebaze an ganxorcieldes mis
safuZvelze~.119 saqmeSi “Weeks v. the United Kingdom” evropis sasamarTlom ganmar-
ta, rom mizezobrivi kavSiri droTa ganmavlobaSi dairRveva, Tu @gadawyvetile-
ba gaTavisuflebaze uaris Tqmis an xelaxla dapatimrebis Taobaze iqneba dam-
yarebuli im safuZvelze, rac SeuTavsebelia ganaCenis gamomtani sasamarTlos
miznebTan~. aseT garemoebebSi @patimroba, romelic Tavdapirvelad iyo kanon-
ieri, gadaiqceva Tavisuflebis TviTnebur aRkveTad da, amgvarad, muxlis Seu-
sabamod~.

114 aRniSnul saqmeSi andoris sasamarTlos mier msjavrdebulma ganmcxadeblebma safrangeTSi
moixades sasjeli. aseve ix. Perez v. France (1995 wlis 24  oqtomberi).
115 ix. Krzycki v. the Federal Rrepublic of Germany; Weeks v. the United Kingdom.
116 ix. Weeks v. the United Kingdom, romelSic ganmcxadeblebs SeefardaT mkacri sasjeli uvado
Tavisuflebis aRkveTis saxiT, evropis sasamarTlom miuTiTa me-3 muxliT gaTvaliswinebuli
araadamianuri mopyrobis akrZalvaze da ara me-5 muxlze.
117 ix. Bizzoto v. Greece, 1996 wlis 15 noemberi, romelSic ganmcxadebeli asaCivrebda patimrobis
adgilsa da pirobebs. Tumca evropis sasamarTlom aRniSna, rom unda arsebobdes garkveuli
kavSiri dasaSvebi Tavisuflebis aRkveTis safuZvelsa da patimrobis adgilsa da pirobebs
Soris, daadgina, rom ganmcxadeblis patimroba mohyva sisxlissamarTlebriv msjavrdebas da,
amdenad, xvdeboda me-5 (1) (a) muxlis moqmedebis farglebSi. aseve ix. Ashingdane v. the United
Kingdom. Bizzoto-s saqme, sadac evropis sasamarTlom miuTiTa, rom patimrobis adgilma da
pirobebma SeiZleba wamoWras sakiTxi me-3 muxlis kuTxiT.
118 ix. Van Droogenbroeck v. Belgium (1982 wlis 24 ivnisi). ganmcxadebels sisxlis samarTlis
sasamarTlom Seufarda ori wliT Tavisuflebis aRkveTa da miuTiTa, rom mTavrobis
gankargulebaSi iqneboda aTi wliT. sasjelis moxdis (ori weli) Semdeg mTavrobam mas aRukveTa
Tavisufleba gauCinarebis or SemTxvevasTan dakavSirebiT. evropis sasamarTlom daadgina,
rom Tavisuflebis aRkveTa da brZaneba mTavrobis gankargulebaSi yofnis Sesaxeb Seadgenda
@erT mTlian ganuyofel nawils~.
119 ix. X v. the United Kingdom (1981 wlis 5 noemberi); Van Droogenbroeck v. Belgium; Weeks v. the United
Kingdom.

me-5 muxli _ Tavisuflebisa da xelSeuxeblobis ufleba



202

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

4. eqstradicia

me-5 (1) (f) muxli iTvaliswinebs @im piris kanonier dakavebas an dapatimre-
bas, ... romlis winaaRmdegac xorcieldeba RonisZiebebi deportaciis an
eqstradiciis mizniT~. patimroba moeqceva am debulebis farglebSi, Tundac
faqtobrivad ar ganxorcieldes deportacia an eqstradicia, an Tundac ar
arsebobdes piris eqstradiciasTan dakavSirebuli oficialuri moTxovna Tu
brZaneba, maSin rodesac ganxorcielebuli mokvleva uTanabrdeba me-5 (1) (f)
muxliT gaTvaliswinebul @RonisZiebas~.

aRniSnuli debuleba Seicavs garkveul garantiebs, rodesac xelisufleba
axorcielebs piris dakavebas an dapatimrebas (ufro xSirad ucxoelis) misi
deportaciis an eqstradiciis gadawyvetilebis miRebamde. amgvarad, dakaveba
an dapatimreba unda iyos @kanonieri~, rac imas niSnavs, rom igi unda ganxor-
cieldes Sida kanonmdeblobisa da konvenciis Sesabamisad da ar unda iyos TviT-
neburi.

Tumca, strasburgis uflebamosilma organoebma ganasxvaves patimrobis
kanoniereba da eqstradiciis kanoniereba,120 amasTanave aRniSnes, rom patimro-
bis kanonierebis ganxilvisas xSirad dgeba eqstradiciis kanonierebis sakiTxi,
kerZod, rodesac TviT erovnuli kanonmdebloba iTvaliswinebs urTierT-
damokidebulebas patimrobisa da eqtradiciis kanonierebas Soris. swored am-
itom aris metad mniSvnelovani, rom gadaidos eqstradicia an deportacia man-
amde, sanam ar iqneba ganxiluli patimrobis kanoniereba, ramdenadac Sedegma,
SesaZlebelia, zegavlena moaxdinos TviT eqstradiciis an deportaciis
kanonierebaze. ufro metic, me-5 (4) muxliT gaTvaliswinebuli garantiebis
TvalsazrisiT, eqstradicia an deportacia yovelTvis unda gadaidos iqamde,
sanam sasamarTlos ar eqneba SesaZlebloba ganixilos patimrobis kanoniereba
da, Tu SesaZlebelia, miiRos gadawyvetileba gaTavisuflebis Sesaxeb.

patimrobis kanonierebis sakiTxi eqstradiciis mizniT wamoiWra saqmeSi _
Bozano v. France, romelSic evropis sasamarTlom aRniSna, rom ganmcxadeblis pa-
timroba iyo arakanonieri da, amgvarad, me-5 (1) (f) muxlis sawinaaRmdego. evro-
pis sasamarTlom gadawyvita, rom ganmcxadeblis deportacia safrangeTidan
SveicariaSi iyo TviTneburi: miuxedavad imisa, rom safrangeTis sasamarTlom
ganmcxadeblis eqstradiciis moTxovnaze uari uTxra italias, safrangeTis
mTavrobam mainc miiRo deportaciis gadawyvetileba; daaxloebiT erTi Tve
gavida, sanam xelisufleba Seasrulebda deportaciis brZanebas. amasTan, gan-
mcxadebels ar mieca saSualeba miemarTa sasamarTlosaTvis, dakavSireboda
colsa da advokats an daesaxelebina deportaciis qveyana; policiam iZulebiT
gadaiyvana ganmcxadebeli safrangeTidan Sveicariis sazRvarze, igi daapa-
timres SveicariaSi da mogvianebiT moxda misi eqstradicia italiaSi. evropis
sasamarTlom aRniSna, rom, saqmis viTarebidan gamomdinare, ganmcxadeblis pa-
timroba iyo eqtradiciis SeniRbuli forma, romlis gamarTlebac SeuZlebe-
li iyo konvenciis Sesabamisad.

patimrobis kanoniereba deportaciis mizniT axlaxan ganixiles saqmeSi _
Dougoz v. Greece, romelSic evropis sasamarTlom daadgina me-5 (1) (f) muxlis dar-

120 ix. Caprino v. the United Kingdom (1975), romelSic evropis komisiam daadgina, rom deportaciis
samarTalwarmoebis SedegiT ar SeiZleba gamarTldes patimroba, Tu kanonieri deportaciis
procedura dawyebulia da seriozulad xorcieldeba .



203

Rveva. miuxedavad imisa, rom erovnul kanonmdeblobaSi arsebobda deportaciis
ganxorcielebisaTvis samarTlebrivi safuZveli, evropis sasamarTlom aRniS-
na, rom gaZevebis Sesaxeb gadawyvetileba miiRo sxva organom, vidre amas iTval-
iswinebda erovnuli kanonmdebloba (es gamoiwvia ufrosi prokuroris Sexed-
ulebam administraciuli gadawyvetilebis analogiis gamoyenebis Taobaze im
pirTa patimrobasTan dakavSirebiT, romelTac upirebdnen administraciul
gaZevebas) da erovnuli kanonmdeblobiT dadgenili @sazogadoebrivi saSiSroe-
bis moTxovna~ ar iqna gaTvaliswinebuli. garda amisa, evropis sasamarTlom
daadgina, rom ufrosi prokuroris Sexeduleba administraciuli gadaw-
yvetilebis analogiis gamoyenebis Taobaze im pirTa patimrobasTan dakavSire-
biT, romlebsac upirebdnen administraciul gaZevebas, konvenciis mniSvnelo-
bisaTvis ar warmoadgens @kanons~ sakmarisi @kriteriumebiT~.121

miuxedavad imisa, rom me-5 (1) (f) muxli ar adgens patimrobis xangrZlivobis
vadas, evropis komisiam ganacxada, rom eqstradiciis an deportaciis proce-
dura unda Catardes “requisite diligence”-iT. saqmeSi _ Lynas v. Switzerland _ komisiam
naTlad warmoaCina, rom, Tu

@samarTalwarmoeba ar xorcieldeba requisite diligence-iT an, Tu patimro-
ba warmoadgens uflebamosilebis borotad gamoyenebis Sedegs, igi ar
iqneba gamarTlebuli me-5 (1) (f) muxliT. amitomac, mocemul fargleb-
Si evropis komisias eqneba safuZveli mxedvelobaSi miiRos eqstradi-
ciamde patimrobaSi yofnis xangrZlivoba...~122

im SemTxvevaSi, Tu patimroba eqstradiciamde gaWianurebulia Sesabamisi
piris interesebis an moTxovnis safuZvelze, mas ar SeuZlia patimrobis vadis
gagrZelebis msxverplad miiCnios Tavi. magaliTad, saqmeSi “X v. the Federal Re-
public of Germany”1231

eqstradiciamde ocdaori Tvis patimroba gamarTlebulad CaiTvala, rad-
gan germaniis xelisuflebam aRniSnuli dro gamoiyena TurqeTis mTavrobis-
gan garantiebis mosapoveblad imasTan dakavSirebiT, rom eqstradiciis SemTx-
vevaSi ganmcxadebeli ar daeqvemdebareboda sikvdiliT dasjas. saqmeSi “Kolom-
par v. Belgium”124 aseve gamarTlebuli iyo eqstradiciamde piris TiTqmis sam-
wliani patimroba, radgan ganmcxadebelma sxvadasxva xerxis gamoyenebiT gaaW-
ianura samarTalwarmoeba da xeli Seuwyo mis gadavadebas.

kanonierebis moTxovna moicavs erovnuli kanonmdeblobis xarisxs, rac imas
gulisxmobs, rom igi unda iyos xelmisawvdomi, ganWvretadi da sakmarisi si-
zustiT Camoyalibebuli. Tumca, miuxedavad imisa, rom aseTi saCivrebi daus-
abuTeblad iqna miCneuli,125 es sakiTxi SeiZleba gaxdes evropis sasamarTlos
ganxilvis sagani.

121 2001 wlis 6 marti.
122 ganacxadi #7317/76.
123 ganacxadi #9706/83. amgvari garantiebis ararsebobis gamo ganmcxadebeli ar iqna
  eqstradirebuli.
124 1992 wlis 24 seqtemberi.
125 ix. Zamir v. the United Kingdom, ganacxadi #9174/80.
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III Tavi. Tavisuflebis aRkveTis sxva gamamarTlebeli
garemoebebi

dakaveba da dapatimreba, garda im SemTxvevebisa, romlebic iTvaliswinebs
sisxlis samarTlebriv devnas, SeiZleba sxva pirobebSic. isini amomwuravadaa
CamoTvlili me-5 (1) muxlSi da unda mieces viwro interpretacia. zemoT ganxi-
luli @kanonierebis~ moTxovna126 Tanabrad gamoiyeneba yvela im viTarebaSi,
romlebSic dasaSvebia Tavisuflebis aRkveTa. dakaveba da dapatimreba unda
moxdes erovnuli kanonmdeblobisa da konvenciis Sesabamisad da ar unda iyos
TviTneburi.

1. sasamarTlos gadawyvetileba da kanoniT dadgenili valdebuleba

me-5 (1) (b) muxli iTvaliswinebs piris dakavebas an dapatimrebas @sasamarT-
los kanonieri gadawyvetilebis SeusruleblobisaTvis an kanoniT gaTval-
iswinebuli nebismieri valdebulebis Sesrulebis uzrunvelsayofad~. pirve-
li viTareba, romelSic dasaSvebia dakaveba da dapatimreba, SeiZleba ganapiro-
bos piris mier sasamarTlo jarimis gadauxdelobam, samedicino eqspertizis
Catarebaze uaris Tqmam, mowmis saxiT gamoucxadeblobam, garkveul adgilas
yofnis SezRudvebis daucvelobam an qonebrivi deklaraciis Seuvseblobam.127

yvela am SemTxvevaSi valdebuleba aucileblad unda warmoiSvas sasamarTlos
kanonieri gadawyvetilebis safuZvelze. saqmeSi “Slavomir Berlinski v. Poland” evro-
pis�� sasamarTlom miiCnia, rom ganmcxadeblis iZulebiT moTavseba fsiqiatri-
ul saavadmyofoSi ganxorcielda mis winaaRmdeg aRZruli sisxlis samarT-
lebrivi devnis konteqstSi sasamarTlos gadawyvetilebis uzrunvelsayofad,
rom sisxlis samarTlebrivi pasuxismgeblobis gansazRvris mizniT misi
sulieri mdgomareoba gamoekvliaT. mas Semdeg, rac darwmunda, rom patimroba
efuZneboda sasamarTlos gadawyvetilebas, evropis sasamarTlom Seamowma
kanonierebis moTxovna da miiCnia, rom patimroba Seesabameboda kanoniT
gaTvaliswinebul proceduras da ar iyo TviTneburi.128

situaciaTa meore kategoria, romelzec vrceldeba es debuleba, mTlad
naTeli ar aris, Tumca, strasburgis uflebamosilma organoebma daadgines, rom
gamoTqma @kanoniT gaTvaliswinebuli nebismieri valdebuleba~ ukavSirdeba
specifikur an konkretul valdebulebas.129 iq, sadac xelisufleba mxolod
zogadad mimarTavs normaTa darRvevis aRkveTas, specifikurobis moTxovna ar
aris dakmayofilebuli. amgvari specifikuri valdebuleba SeiZleba iyos
samxedro an sajaro samsaxuris Sesruleba, pirovnebis damadasturebeli mow-
mobis tareba, sabaJo an sagadasaxado deklaraciis Sevseba an gansazRvrul adg-
ilze cxovreba.130 saqmeSi “Engel v. the Netherlands”, romelSic xelisuflebam gam-
oiyena aRniSnuli debuleba imisaTvis, raTa gaemarTlebina @mkacri dakaveba~,
rogorc droebiTi RonisZieba, evropis sasamarTlom aRniSna, rom samxedro
disciplinisaTvis damorCilebis zogadi valdebuleba ar iyo sakmarisad speci-
fikuri. saqmeSi “Ciulla v. Italy” ganmcxadeblis patimroba gamarTlebuli iyo @qce-

126 Tavi 1.2.
127 ix. Airey v. Ireland; X. v Austira; Freda v. Italy; X v. the Federal Republic of Germany.
128 2001 wlis 18 ianvari.
129 ix. Lawless v. Ireland, 1961 wlis 1 ivlisi; Ciulla v. Italy.
130 ix. Johansen v. Norway; B. v. France; Ciulla v. Italy; McVeigh, O’Neill and Evans v. the United Kingdom.
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vis Secvlis~ valdebulebis SeusruleblobiT, rac ar iyo miCneuli specifikur
da konkretul valdebulebad. McVeigh-is saqmeSi evropis komisiam miiCnia, rom
piris valdebuleba SeerTebul samefoSi Sesvlisas daeqvemdebaros uflebam-
osili moxelis Semowmebas, aris specifikuri da konkretuli valdebuleba.
aqedan gamomdinare, patimroba, romelic uzrunvelyofs mis Sesrulebas, prin-
cipulad dasaSvebi aRmoCnda me-5 (1) (b) muxlis Sesabamisad. aRniSnul saqmeSi
evropis komisiam SeimuSava kriteriumi im faqtebTan dakavSirebiT, romlebic
wamoWris kiTxvebs konvenciis zemoT aRniSnuli debulebis Sesabamisad:

@imis ganxilvisas, arsebobs Tu ara amgvari pirobebi, mxedvelobaSi unda
iqnes miRebuli ... valdebulebis xasiaTi.aucilebelia imis gaTval-
iswineba, misi Sesruleba aris Tu ara ukiduresad aucilebeli da aRniS-
nuli garemoebebi aris Tu ara imgvari, rom Sesrulebis uzrunvelyofis
arc erTi sxva saSualeba ar aris gonivrulad SesaZlebeli... aseve
gasaTvaliswinebelia patimrobis periodis xangrZlivoba amgvari bal-
ansis dadgenisas.~

saxelSekrulebo valdebulebis Sesrulebaze uaris Tqma, maSinac ki, rode-
sac aRniSnuli valdebuleba dakisrebulia samoqalaqo ganaCeniT, ar Sedis me-
5 (1) (b) muxlis moqmedebis sferoSi. IV damatebiTi oqmis 1-li muxlis Tanaxmad,
akrZalulia Tavisuflebis aRkveTa saxelSekrulebo valdebulebis Seusrule-
blobisaTvis.

2. arasrulwlovanTa dakaveba

me-5 (1) (d) muxliT dasaSvebia @arasrulwlovanis dakaveba kanonieri gadaw-
yvetilebis safuZvelze saganmanaTleblo zedamxedvelobis mizniT~ an @kanon-
ieri dakaveba kompetenturi sasamarTlo organos winaSe misi wardgenis mizniT~.
konvenciis Tanaxmad, termins @arasrulwlovani~ aqvs damoukidebeli mniS-
vneloba da gulisxmobs yvela pirs 18 wlis asakamde.

dakavebis pirveli safuZveli exeba im SemTxvevebs, rodesac sasamarTlo an
administraciuli organo iRebs kanonier gadawyvetilebas dauwesos arasrul-
wlovans zedamxedveloba Tavisuflebis SezRudvasTan erTad, magaliTad, iZu-
lebiTi yofna gamosasworebel dawesebulebaSi an klinikaSi. saqmeSi _ Boumar v.
Belgium131 _ evropis sasamarTlom daadgina, rom arasrulwlovanis dakaveba ga-
mosasworebel dawesebulebaSi an cixeSi, sanam mas gadaiyvanen gamosasworebel
dawesebulebaSi, dasaSvebi iyo me-5 (1) (d) muxlis Sesabamisad. miuxedavad amisa,
evropis sasamarTlom gamoavlina am debulebis darRveva, radgan arasrulwlo-
vani _ seriozulad daavadebuli damnaSave biWi _ erT welze naklebi drois gan-
mavlobaSi cxrajer moaTavses sagamoZiebo izolatorSi, rac mTlianad 119 dRes
Seadgenda. evropis sasamarTlom ganmarta, rom xelisuflebis organoebi
valdebuli iyvnen SeeqmnaT saTanado pirobebi saganmanaTleblo miznebis mis-
aRwevad; arasrulwlovanis dakaveba

@faqtobrivi izolaciis pirobebSi, saganmanaTleblo seminarebze momza-
debuli momsaxure personalis daxmarebis gareSe, ar SeiZleba CaiTva-
los rame saganmanaTleblo miznisaTvis xelis Sewyobad.~

131 1988 wlis 29 Tebervali.
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saqmeSi _ Nielsen v. Denmark _ evropis sasamarTlom ganmarta, rom bavSvis mo-
Tavseba fsiqiatriul saavadmyofoSi misi nebis sawinaaRmdegod, Tumca, dedis
Txovnis safuZvelze, Tavisuflebis aRkveTa ki ar iyo, aramed _ @dedis sameur-
veo uflebebis saTanado ganxorcieleba bavSvis interesebis sasargeblod~.132

saqmeSi “Suzie Koniarska v. the United Kingdom”, romelSic sasamarTloebma miiRes
gadawyvetileba arasrulwlovanis usafrTxo adgilas gadayvanis Taobaze,
evropis sasamarTlom miiCnia, rom ganmcxadebels aRukveTes Tavisufleba, rad-
gan erovnul sasamarTloebs ar hqondaT ganmcxadebelze meurveobis ufleba.
miuxedavad amisa, evropis sasamarTlom miiCnia, rom dakavebis gadawyvetileba
miRebulia @saganmanaTleblo zedamxedvelobis~ mizniT, amasTanave, me-5 (1) (d)
muxlis Sesabamisad, ramdenadac ganmcxadebeli (arasrulwlovani, romelsac
tanjavda fsiqopaTiuri moSliloba) gaigzavna mZimed daavadebul axalgazr-
da pirTa specialuri daniSnulebis sacxovrebel adgilas, sadac xorcielde-
boda Sesabamisi saganmanaTleblo programa.133

meore safuZveli exeba arasrulwlovanTa dakavebas sasamarTlos winaSe
wardgenis mizniT, raTa @uzrunvelyofil iqnes maTi CamoSoreba mavne garemo-
sagan~. aRniSnuli viTareba ar gulisxmobs sisxlis samarTlis danaSaulSi
eWvmitanili an braldebuli arasrulwlovanis patimrobas. amis miuxedavad, es
vrceldeba danaSaulis CadenaSi braldebuli arasrulwlovanis dakavebaze
fsiqiatriuli dakvirvebisa da moxsenebis momzadebis dros, romelic iZleva
arasrulwlovanis Sesaxeb gadawyvetilebis miRebis an sasamarTlos winaSe saq-
mis warmoebisas arasrulwlovanis dapatimrebis rekomendacias bavSvTa mzrun-
velobis saxlSi moTavsebasTan dakavSirebiT.134

3. fsiqiatriuli avadmyofebis, alkoholikebis, narkomanebisa da mawan-
walebis, agreTve, infeqciur daavadebaTa gavrcelebis Tavidan acilebis
mizniT ganxorcielebuli dakaveba

me-5 (1) (e) muxli iTvaliswinebs @infeqciur daavadebaTa gavrcelebis
Tavidan asacileblad pirebis, agreTve fsiqiatriuli avadmyofebis, alkohol-
ikebis, narkomanebis an mawanwalebis~ kanonier dakavebas. im mizniT, Tu ratom
SeiZleba ama Tu im kategorias gankuTvnili pirebis dakaveba, sasamarTlom gan-
marta, rom @isini miCneul unda iqnen ara marto periodulad saxifaTod sazoga-
doebrivi usafrTxoebisaTvis, aramed SesaZloa TviT maTive interesebi auci-
lebels xdides dakavebas~.135

terminis _ @fsiqiatriul avadmyofTa~ _ mniSvnelobis Taobaze evropis sasa-
marTlom daadgina, rom mas ar unda mieces @definiciuri interpretacia~, cne-
ba @fsiqikuri moSlilobis” mudmivi samedicino ganviTarebis Sesabamisad.136 am
debulebis Tanaxmad, ar SeiZleba piris dakaveba @mxolod imitom, rom misi azre-
bi an moqmedeba gadaxrilia sazogadoebaSi damkvidrebuli normebisagan~.137 aris
Tu ara piri fsiqiatriuli avadmyofi, unda gadawydes erovnuli kanonmdeblo-

132 1988 wlis 28 noemberi.
133 2000 wlis 12 oqtomberi.
134 ix. X v. Switzerland (1979) da, Sesabamisad, Boumar v. Belgium.
135 ix. Guzzardi v. Italy (fsiqikurad daavadebuli pirebi, alkoholikebi da narkomanebi).
136 ix. Winterwerp v. the Netherlands (1979 wlis 24 oqtomberi).
137 iqve.
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bis Sesabamisad, misi gamoyenebiT konkretul saqmeze da Tanamedrove fsiqi-
atriuli codnis safuZvelze.

miuxedavad amisa, dakaveba unda iyos @kanonieri~, rac gulisxmobs imas, rom
igi unda ganxorcieldes kanonmdeblobis rogorc substanciuri, ise proce-
duruli normebis, agreTve konvenciis Sesabamisad da ar unda iyos TviTneb-
uri. Winterwerp-is saqmeSi evropis sasamarTlom Camoayaliba kriteriumebi,
romelTa SesrulebiTac fsiqiatriuli avadmyofis dakavebas miecema @araTviT-
neburis~ kvalifikacia. kerZod,

I. fsiqikuri moSliloba dadgenili unda iyos obieqturi samedicino eqsper-
tiziT;

II. fsiqikuri moSlilobis xasiaTi an xarisxi sakmarisad eqstremaluri unda
iyos, rom gaamarTlos dakaveba;

III. dakaveba unda grZeldebodes mxolod imdeni xnis ganmavlobaSi, rasac
samedicino moSliloba da misi simZimis xasiaTi moiTxovs;

IV. im SemTxvevaSi, rodesac dakavebis vada ganusazRvrelia, avadmyofis
mdgomareobas periodulad unda ganixilavdes is sasamarTlo, romelsac
eqneba piris gaTavisuflebis uflebamosileba;

V.avadmyofi unda moTavsdes im saavadmyofoSi, klinikaSi an sxva Sesabamis
dawesebulebaSi, romelSic nebadarTulia aRniSnuli pirebis moTavseba.138

pirveli piroba ar gamoiyeneba sagangebo mdgomareobis dros. magaliTad,
Winterwerp-is saqmeSi burgomistrma ganmcxadebeli moaTavsa fsiqiatriul saa-
vadmyofoSi winaswari samedicino rekomendaciis gareSe mas Semdeg, rac igi
sruliad SiSveli da mwoliare naxes policiis sakanSi.139 miuxedavad amisa, ig-
ulisxmeba, rom, Tu sxva garemoebebis arsebobisas dasaSvebi xdeba piris gada-
udebeli dakaveba, miRebuli unda iyos samedicino Tanxmoba, Tundac droebi-
Ti, dakavebidan umoklesi drois ganmavlobaSi. saqmeSi “Varbanov v. Bulgaria” gan-
mcxadebeli dakavebuli iyo prokuroris gadawyvetilebis safuZvelze, romel-
ic miiRes samedicino eqspertis konsultaciis gareSe. evropis sasamarTlom
miiCnia, rom patimroba arakanonieri iyo, ramdenadac @danamdvilebiT ar Can-
da, rom ganmcxadebeli iyo fsiqikuri avadmyofi.~ aRniSnul saqmeSi evropis
sasamarTlo ganxilvis Sedegad mivida im daskvnamde, rom @fsiqiatris mier
dokumentur mtkicebulebaTa winaswari Sefaseba SesaZlebeli da aucilebeli
iyo.~ evropis sasamarTlom aRniSna, rom ar arsebobda pretenzia imasTan dakav-
SirebiT, rom saqme exeboda sagangebo mdgomareobas, rom ganmcxadebels ar
hqonda fsiqikuri avadmyofobis istoria da warmodgenil iqna samedicino cno-
ba, romlis Tanaxmadac, is fsiqikurad janmrTeli iyo. am pirobebis gaTval-
iswinebiT, evropis sasamarTlom miuReblad cno ganmcxadeblis dakaveba da
patimroba, dafuZnebuli prokurorisa da policiis moxelis Sexedulebebze
ganmcxadeblis fsiqikuri mdgomareobis Taobaze fsiqiatris yovelgvarito�
Sefasebis gareSe.140

aseve mniSvnelovania imis aRniSvna, rom me-5 (1) (e) muxli ar Seicavs @mkur-
nalobis uflebas~, rogorc amas amtkicebda ganmcxadebeli Winterwerp-is saqme-

138 ix. agreTve X v. the United Kingdom (1981); Ashingdane v. the United Kingdom (1985).
139 miuxedavad imisa, rom evropis sasamarTlom @kanonierad~ CaTvala gadaudebeli patimroba,
daniis kanonmdebloba Seicvala ise, rom aucilebeli gaxda winaswari samedicino rekomendacia.
140 2000 wlis 5 oqtomberi.
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Si, romlis TqmiTac, es debuleba iTvaliswinebda saTanado mkurnalobas @imis
uzrunvelsayofad, rom igi ar yofiliyo dapatimrebuli ufro didi xniT, vi-
dre es iqneboda absoluturad aucilebeli~. miuxedavad amisa, Ashingdane-is
saqmeSi evropis sasamarTlom daadgina, rom unda yofiliyo @garkveuli kavSi-
ri nebadarTuli Tavisuflebis aRkveTis safuZvelsa da patimrobis adgilsa
da pirobebs Soris~, ris Tanaxmadac, gadawyvetilebis Sesruleba, romelic
aRkveTs fsiqikuri avadmyofis Tavisuflebas, aris aseve @kanonierebis” moTx-
ovnis nawili. Tumca, Tu fsiqikurad avadmyof dapatimrebul pirs samedicino
mkurnaloba ar Castarebia, SeiZleba wamoiWras sakiTxi @araadamianuri mopy-
robis~ akrZalvis TvalsazrisiT me-3 muxlis Sesabamisad.

mawanwalebis sakiTxi evropis sasamarTlos winaSe dadga saqmeSi “De Wilde,
Ooms and Versyp v. Belgium”. principulad, sasamarTlom me-5 (1) (e) muxlis mniS-
vnelobis gansazRvrisaTvis miiRo belgiis sisxlis samarTlis kodeqsiT
mocemuli @mawanwalebis~ definicia: @pirebi, romlebsac ar gaaCniaT mudmivi
sacxovrebeli adgili, araviTari saarsebo saSualeba da aranairi mudmivi saqmi-
anoba an profesia~. saqmeSi “Guzzardi v. Italy” evropis sasamarTlom uaryo mTavro-
bis mtkiceba, rom mafiaSi eWvmitanili pirebi, romelTac ar hqondaT Semosav-
lis identificirebuli wyaro, xvdebodnen termin @mawanwalebSi~. belgiis
saqmeSi, romelSic ganmcxadeblebi maTive nebiT iyvnen dapatimrebuli, evro-
pis sasamarTlom daadgina, rom ar SeiZleba Tavisuflebis uflebis ugulebe-
lyofa da sasamarTlos gadawyvetileba aucilebelia maSinac ki, roca Tavisu-
flebis aRkveTa moxda patimris TanxmobiT.

evropis sasamarTlo, romelic Sefasebas aZlevs patimrobis kanonierebas,
iCens iseTsave midgomas, rogorsac fsiqiatriul daavadebulTa SemTxvevaSi,
miuxedavad imisa, rom mxolod ramdenime ganacxadi iyo narkomanebTan, alko-
holikebTan, agreTve infeqciur daavadebaTa gavrcelebis Tavidan acilebasTan
dakavSirebiT. @alkoholikis~ mniSvnelobis gansazRvrisas, me-5 (1) (e) muxlis
miznebidan gamomdinare, saqmeSi “Witold Litwa v. Poland” evropis sasamarTlom
daadgina, rom

@pirebi, romlebic samedicino diagnoziT ar arian miCneuli @alkohol-
ikebad~, Tumca, alkoholis zemoqmedebis dros TavianTi moqmedebiTa
da saqcieliT safrTxes uqmnian sazogadoebriv wesrigs an sakuTar Tavs,
SeiZleba dapatimrebul iqnen sazogadoebis an maTive interesebis _ jan-
mrTelobisa Tu piradi usafrTxoebis _ dacvis mizniT.~

miuxedavad zemoaRniSnulisa, sasamarTlom aseve ganmarta, rom es ar niS-
navs imas, rom @mxolod alkoholis miRebis gamo iyos dasaSvebi piris dapatim-
reba~ konvenciis me-5 (1) (e) muxlis Sesabamisad. ufro metic, evropis sasamarT-
lom daadgina, rom ganmcxadeblis dapatimreba gamosafxizlebel centrSi iyo
TviTneburi, radgan misi saqcielidan ar Canda, rom safrTxes uqmnida sazoga-
doebas an sakuTar Tavs, da rom intoqsirebuli pirebisaTvis qveynis Sida kanon-
mdeblobiT gaTvaliswinebuli alternatiuli zomebi ar iyo gamoyenebuli.
sasamarTlom aRniSna, rom Sida kanonmdeblobis Tanaxmad, @ar aris aucilebe-
li, intoqsirebul pirs aRekveTos Tavisufleba, radgan igi SeiZleba waiyvanos
policiam sazogadoebrivi mzrunvelobis dawesebulebaSi an mis sacxovrebel
adgilas~. aqedan gamomdinare, evropis sasamarTlom ganmcxadeblis patimroba
gamosafxizlebel centrSi miiCnia arakanonierad.141

141 2000 wlis 4 aprili.
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IV Tavi. dakavebis safuZvlebis dauyovneblivi

Setyobinebis valdebuleba

konvenciis me-5 muxlis me-2 punqti iTvaliswinebs dacvis mniSvnelovan ga-
rantiebs piris Tavisuflebis aRkveTis uflebamosilebis borotad gamoyenebis
winaaRmdeg: yvela dakavebuls misTvis gasageb enaze dauyovnebliv unda ecno-
bos dakavebis safuZvlebi da mis winaaRmdeg wayenebuli yvela braldeba. yove-
live aman SesaZlebloba unda misces Sesabamis pirs gaacnobieros arsebuli
mdgomareoba da mieces protestis gamoxatvis saSualeba gatarebuli RonisZ-
iebis mimarT. gamarTlebuli Tavisuflebis aRkveTis bevr SemTxvevaSi gan-
martebas SeiZleba dadebiTi efeqti mohyves, radgan, jer erTi, naTels mohfens
im garemoebas, rom winaaRmdegobis gaweva uadgiloa da, meorec, aadvilebs mox-
eleTa samsaxurebrivi davalebis Sesrulebas. garda amisa, ganmartebis auci-
lebloba, Tu ratom xorcieldeba aRniSnuli RonisZieba, savaraudod, xels
uwyobs sajaro moxeleebs, raTa Seafason moqmedeben Tu ara TavianTi ufleba-
mosilebis farglebSi da Tavi Seikavon iseTi moqmedebisagan, romelsac aranai-
ri gamarTleba ar miecema. ra Tqma unda, dakavebis safuZvlebis Setyobineba _
an amisagan Tavis Sekaveba _ sabolood mniSvnelovani faqtori iqneba sasamarT-
lo organosaTvis, romelic moiwveva im gadawyvetilebis gamosatanad, Tu ram-
denad aris misaRebi Tavisuflebis aRkveTa. dakavebis safuZvlebis Setyobin-
ebis valdebulebis Sesrulebisas arsebiTi mniSvneloba eniWeba mis warmomSob
pirobebs, ganmartebis xasiaTs, xarisxobriv dones, romlis meSveobiTac gan-
marteba gasagebi unda iyos Sesabamisi pirisaTvis, da mis wardgenamde gasuli
drois xangrZlivobas.

1. rodis warmoiSoba valdebuleba

dakavebis safuZvlis Setyobinebis valdebulebis dakisrebisas me-5 (2) mux-
li mianiSnebs @dakavebul~ pirsa da @braldebis~ arsebobaze. aseTma formu-
lirebam ar unda migviyvanos im daskvnamde, rom safuZvlebis Setyobinebis auci-
lebloba wamoiWreba mxolod sisxlis samarTlebrivi devnis konteqstSi. amJa-
mad dadgenilia, rom safuZvlebis Setyobineba aucilebelia nebismier viTare-
baSi, rodesac pirs aRekveTeba Tavisufleba. pirs ar SeeZleba Tavisuflebis
aRkveTis kanonierebis gasaCivreba, Tu ar ecodineba dakavebis safuZvlebi.
amasTan, mxedvelobaSi unda miviRoT, rom aRniSnuli valdebuleba warmoiSoba
Tavisuflebis aRkveTis TiToeul da yvela SemTxvevaSi imgvarad, rom aseTi
zomis xelaxali Sefardeba droebiTi gaTavisuflebis garkveuli formis Sem-
deg _ iqneba es giraoTi gaTavisufleba Tu msjavrdebulis pirobiTi gaTavisu-
fleba _ moiTxovs ganmartebas, ganmartebulic rom iyos Tavdapirveli Tavisu-
flebis aRkveTa.142

2. ganmartebis xasiaTi

Fox, Campbell and Hartley-is saqmeSi evropis sasamarTlom xazgasmiT aRniSna,
rom Sesabamis pirs unda ecnobos Tavisuflebis aRkveTis arsebiTi samarT-

142 ix. ganacxadi #4741/71, X v. Belgium, 43 CD 14 (1973). evropis sasamarTlom ar CaTvala saWirod
Tavisi Sexedulebis gamoxatva am sakiTxTan dakavSirebiT saqmeSi _ X v. the United Kingdom (1981
wlis 5 noemberi), magram xazi gausva ganmartebis mniSvnelobas me-5 (4) muxliT gaTvaliswinebuli
Tavisuflebis aRkveTis kanonierebis gasaCivrebis uflebis efeqtiani ganxorcielebisaTvis.
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lebrivi da faqtobrivi safuZvlebi, romlebic SemdgomSi mas miscems saSuale-
bas dakavebis an patimrobis kanonierebis gasaCivrebis mizniT mimarTos sasa-
marTlos. aqedan gamomdinare, ar iqneba sakmarisi, rom mxolod formaluri
miTiTeba gakeTdes kanonis debulebaze, romelic iTvaliswinebs Tavisufleb-
is aRkveTas, rogorc es moxda Tavdapirvelad Fox, Campbell and Hartley-is saqme-
Si. am debulebis gamoyenebisas aucileblad unda gakeTdes garkveuli miniSne-
ba substanciur safuZvelze, rac uCvenebs, konkretuli pirobebi xvdeba Tu ara
misi moqmedebis farglebSi da misi gamoyeneba gansazRvrul konteqstSi aris
Tu ara TviTneburi. evropis sasamarTlos azriT, Fox, Campbell and Hartley-is
saqmeSi me-5 (2) muxlis moTxovnebi ZiriTadad dakmayofilebuli iyo, radgan
miiCnia, rom dakavebis safuZvlebi gaecnoT ganmcxadeblebs, ramdenadac isini
dakiTxes konkretuli sisxlis samarTlebrivi moqmedebis gamo da eWvmitanili
iyvnen akrZaluli organizaciebis wevrobaSi. am saqmeSi xazgasmiT aris miTiTe-
buli, rom unda arsebobdes specifikurobis xarisxi, raTa dakmayofildes me-
5 (2) muxlis moTxovna. konkretul moqmedebaze miTiTebis gareSe, romelic qm-
nis Tavisuflebis aRkveTis safuZvels, naklebad savaraudoa, Sesabamis pirs
SeeZlos gansazRvros iyo Tu ara gamarTlebuli dakavebis uflebamosilebis
gamoyeneba.143 bevr SemTxvevaSi SeiZleba ganmarteba saukeTesod mieca Sesabam-
is pirs im moxelis pirdapiri gancxadebiT, romelmac aRukveTa mas Tavisufle-
ba. magaliTad, pirisaTvis imis Tqma, rom igi ama da am dRes konkretuli saxl-
idan nivTis qurdobaSi aris eWvmitanili.

sisxlis samarTlis saqmeSi dakavebis safuZvlebis Setyobinebis valdebule-
ba SesaZloa moicavdes garkveul informacias rogorc danaSaulis Taobaze,
romelSic piri aris eWvmitanili, ise am danaSaulis CadenaSi mis monawileoba-
ze. analogiurad, rodesac Tavisuflebis aRkveTa efuZneba piris fsiqiatri-
ul avadmyofobas, garkveuli miTiTeba unda gakeTdes mis moqmedebaze, romel-
mac wamoWra sakiTxi, da diagnozze, romelic amarTlebs ganxorcielebuli
proceduris msvlelobas. amis msgavsad, eqstradiciamde patimrobis SemTxveva-
Si Sesabamisi piri unda iyos informirebuli Cadenili danaSaulisa da konkre-
tuli qveynis mier eqstradiciis moTxovnis Taobaze.

me-5 (2) muxliT gaTvaliswinebuli valdebuleba ufro SezRudulia, vidre
valdebuleba, romelsac akisrebs me-6 (3) (a) muxli, romlis Tanaxmadac, bralde-
buls unda ecnobos wayenebuli braldebis arsi da safuZveli; gacilebiT met
dazustebas moiTxovs ukanaskneli viTareba, radgan es mniSvnelovani iqneba
moaxloebuli sasamarTlo procesisaTvis dacvis mosamzadeblad.

3. ganmartebis garkveuloba

mniSvnelovania, rom ganmarteba formulirebuli iyos arateqnikuri eniT.
bevr TavisuflebaaRkveTil pirs ar hyofnis inteleqtualuri SesaZlebloba
an profesiuli gamocdileba, rom gaerkvios kanonmdeblobis sirTuleebSi.
amasTan, ZiriTadi arsi isaa, rom Sesabamisi piri unda acnobierebdes, ra xdeba
mis garSemo da, ra Tqma unda, yovelTvis unda arsebobdes piris individualuri

143 ix. Cf Raišelis v. Lithuania, romelSic aRniSnuli iyo, rom dakavebis safuZvlebi ar iyo
Setyobinebuli da miTiTeba gakeTda mTel rig sakanonmdeblo debulebebze, magram ara konkretul
samarTaldarRvevebze; 1999 wlis 2 marti (gadawyvetileba daSvebadobis Sesaxeb) da 2000 wlis
29 Tebervali (megobruli morigeba).



211

SesaZleblobebis gaTvaliswinebis aucilebloba. es mizani maSin iqneba miRweu-
li, rodesac oficialuri dokumentacia, magaliTad, dakavebis sanqcia an sasa-
marTlos gadawyvetileba, romelic iTvaliswinebs Tavisuflebis aRkveTas,
zogadad gasagebi eniT aris Camoyalibebuli. Tumca, es yovelTvis ar xerxdeba
da, radgan me-5 (2) muxli ar moiTxovs Setyobinebis zust formas, SeiZleba
sruliad misaRebi iyos moxeleTa axsna-ganmarteba oficialur dokumentebze
dayrdnobiT. ra Tqma unda, es SeiZleba zogjer maTgan met Zalisxmevas moiTx-
ovdes, radgan es unda Seatyobinon ubralo da gamartivebuli eniT. im SemTx-
vevebSi, rodesac SeuZlebelia efeqtiani Setyobineba piris asakis an fsiqikuri
mdgomareobis gamo, es unda ecnobos mis meurves (magaliTad, mSobels, Tu saqme
bavSvs exeba) an sxva pirs, romelic uflebamosilia warmoadginos Sesabamisi
piris interesebi.

rodesac TavisuflebaaRkveTil pirs ar esmis qveynis oficialuri ena, gan-
marteba unda mieces misTvis gasageb enaze (es SeiZleba gulisxmobdes brailes
enas an niSnebis gamoyenebas). Tumca, bevr SemTxvevaSi es ar iqneba problema,
ramdenadac ar aris aucilebeli pirs ganmarteba mieces dakavebis sawyis mo-
mentSi da, amdenad, kvlavac iqneba imis SesaZlebloba moiZebnos iseTi piri,
romelsac SeeZleba Sesabamis pirs gasageb enaze misces ganmarteba.144

4. drois gansazRvra

me-5 (2) muxlSi Camoyalibebulia, rom dakavebis mizezebis Setyobineba unda
moxdes @dauyovnebliv~ da ara @maSinve~. dakavebis mizezebis ganumartebloba
maSin, rodesac ganmarteba SesaZlebelia, TavisTavad sakmarisi iqneba, raTa
Tavisuflebis aRkveTa CaiTvalos TviTneburad da, amdenad, arakanonierad me-
5 muxlis miznebisaTvis.

Tavdapirvel dakavebasa da im moments Soris, rodesac adekvaturi ganmarte-
ba iqna micemuli, intervalis dasaSveboba didad aris damokidebuli saqmis
konkretul garemoebebze. im SemTxvevaSi, rodesac eWvmitanilis momdevno da-
kiTxva sakmarisi aRmoCndeba pirisaTvis, raTa gaacnobieros Tavisuflebis
aRkveTis mizezebi, evropis sasamarTlo ar ewinaaRmdegeba intervalebs, rom-
lebic oridan cxramet saaTamde grZeldeba. es pirveli Segvxvda saqmeSi “Mur-
ray v. the United Kingdom” da ukanaskneli _ saqmeSi “Dikme v. Turkey”.145 miuxedavad
amisa, rogorc aRniSnul, ise sxva saqmeebSi evropis sasamarTlom xazi gausva
garemoebas, rom intervali iyo mxolod ramdenime saaTi.146 naklebad sarwmu-
noa, rom erT dReze meti intervali misaRebi iqneboda bevr SemTxvevaSi. Tum-
ca, SesaZlebelia, rom ufro xangrZlivi periodebic iyos misaRebi, rodesac
ganmartebis misacemad Tavs iCens praqtikuli sirTuleebi, magaliTad, rode-
sac ver xerxdeba Tarjimnis swrafad monaxva. Tumca, ar arsebobs safuZveli
varaudisaTvis, rom sisxlis samarTlis procesis miRma moqmedebis meti Tavisu-
fleba miecemaT terminis _ @dauyovnebliv~ _ interpretaciis dros; bunebriv-
ia, saqmeSi “Van der Leer v. the Netherlands” safuZvlebis Setyobinebisas aTdRiani

144 ix. ganacxadi #2689/65, Delcourt v. Belgium, 10 YB 238 (1967), romelSic frangulad molaparake
piris dakavebis sanqcia miRebul iqna daniur enaze, magram Semdgomi dakiTxva Catarda frangulad.
145 2000 wlis 11 ivlisi.
146 ix. Fox, Campbell and Hartley (Svidnaxevari saaTi) da Kerr. v. the United Kingdom (gadawyvetileba
daSvebadobis Sesaxeb).
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dayovnebis gasamarTleblad piri moaTavses fsiqiatriul saavadmyofoSi, rac
erTmniSvnelovnad CaiTvala miuReblad. udavod, piris Tavisuflebis aRkve-
Tis safuZvlebi Zalian mniSvnelovania maSinac ki, roca jer kidev ar aris
aRZruli sisxlis samarTlis saqme da aRniSnuli RonisZiebis kanonierebis gasa-
Civreba Tanabrad gamoiyeneba. miuxedavad amisa, ar aris aucilebeli Setyobin-
ebis dros specialuri Zalisxmevis gamoyeneba, roca TavisuflebaaRkveTilma
pirma _ ra safuZvliTac unda iyos _ SeuZlebeli gaxada misTvis ganmartebis
micema; amgvarad, saqmeSi “Keus v. the Netherlands”147 _ ar iyo dadgenili me-5 (2) mux-
lis darRveva, rodesac fsiqikurad daavadebuli piri gaiqca, sanam mas ac-
nobebdnen misi dapatimrebis gadawyvetilebas saavadmyofoSi. am SemTxvevaSi
CaiTvala, rom dakavebis safuZvlebis Setyobineba moxda saTanado wesiT, rode-
sac igi telefoniT daukavSirda saavadmyofos. amasTan, xelisuflebas ar
ekisreboda sxva damatebiTi valdebuleba manamde ecnobebina misi advokati-
saTvis, rom amgvari gadawyvetilebaa miRebuli.

V Tavi. sasamarTlo xelisuflebis ganxorcielebisaTvis
uflebamosili moxelis winaSe dapatimrebuli piris dauyovnebliv
wardgenisa da sasamarTlo procesis gonivrul vadaSi Catarebis an

gaTavisuflebis valdebuleba

konvenciis me-5 muxlis me-3 punqti aerTianebs mTel rig arsebiT garantie-
bs imisaTvis, rom Tavisuflebis aRkveTa gamonaklisi iyos Tavisuflebis wesis
da rom uzrunvelyofil iqnes sasamarTlo xelisuflebis zedamxedveloba
dakavebasa da dapatimrebaze. aRniSnuli punqti exeba mxolod patimrobas me-5
(1) (c) muxlis Sesabamisad.

me-5 (3) muxliT gaTvaliswinebuli valdebuleba, uzrunvelyos dakavebasa
da dapatimrebaze sasamarTlo zedamxedvelobis ganxorcieleba, aerTianebs sam
elements: zedamxedvelobis ganmaxorcielebeli piris xasiaTs; patimrobis
dasrulebas, sxva sityvebiT rom vTqvaT, Sesabamisi piris gaTavisuflebis
uflebamosilebas; dros, romlis farglebSic xorcieldeba zedamxedveloba.

1. kompetenturi sasamarTlo organo

upirveles yovlisa, me-5 (3) muxli moiTxovs, rom me-5 (1) (c) muxlis debuleb-
is Sesabamisad dakavebuli an dapatimrebuli piri dauyovnebliv wardges mosa-
marTlis an sasamarTlo xelisuflebis ganxorcielebisaTvis kanoniT ufle-
bamosili sxva moxelis winaSe. Tu termini @mosamarTle~ ar badebs kiTxvebs,
gamoTqmam _ @sasamarTlo xelisuflebis ganxorcielebisaTvis kanoniT ufle-
bamosili sxva moxele~ _ aiZula evropis sasamarTlo daezustebina, rom @mox-
ele~ aris ara mosamarTle, aramed sxva piri.

eWvgareSea, konvenciis miRebisas bevri fiqrobda, rom @moxele~ SeiZlebo-
da yofiliyo prokurori. aseTi praqtika iyo evropis sabWos mTel rig qveyneb-
Si da ZiriTadi yuradReba gadadioda imaze, rom prokuroris mdgomareobas

147 1990 wlis 25 oqtomberi.
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daekmayofilebina me-5 (3) muxliT gaTvaliswinebuli kriteriumi, kerZod,
prokurori yofiliyo piri, romelsacvr: eqneboda @sasamarTlo xelisufleb-
is ganxorcielebis uflebamosileba~. gansakuTrebuli mniSvneloba eniWeboda
imis uzrunvelyofas, rom prokuraturas hqonoda iseTive saxis damoukideblo-
ba aRmasrulebeli xelisuflebisagan, rogoric hqonda mosamarTles.

miuxedavad amisa, praqtikaSi SeuZleblad iqna miCneuli, rom prokurors
Seesrulebina es roli konvenciis moTxovnebis Sesabamisad. piroba _ @moxeles~
unda SeeZlos sasamarTlo xelisuflebis ganxorcieleba _ niSnavs, rom Sesa-
bamisi @moxele~ iseve damoukidebelia aRmasrulebeli xelisuflebisagan,
rogorc miukerZoebeli. amgvarma midgomam evropis sasamarTlo miiyvana imis
aRiarebamde, rom prokurorisaTvis uflebamosilebis miniWeba _ gadaewyvita
eWvmitanilis patimrobis vadis gagrZeleba nebismier momentSi sasamarTlo
ganxilvamde _ ar Seesabameboda me-5 (3) muxls. problema yovelTvis wamoiWre-
ba prokuroris SesaZleblobidan _ romelic iRebs gadawyvetilebas patimro-
bis Taobaze _ SemdgomSi monawileoba miiRos Sesabamisi piris braldebaSi. evro-
pis sasamarTlos azriT, gamoZiebisa da braldebis ori funqcia ar SeiZleba
ganaxorcielos erTma da imave pirma. amasTan, ZiriTadi problema isaa, rom
prokurori samarTalwarmoebis mxarea da SeuZlebelia, am rolis Semsrulebe-
li piri iyos miukerZoebeli, rodesac asrulebs sasamarTlos funqcias imave
saqmeSi. metad mniSvnelovan sakiTxad gvevlineba, aris Tu ara imis SesaZleblo-
ba, rom prokurori mogvianebiT Caebas braldebis saqmeSi. saqmeSi _ Huber v. Swit-
zerland _ evropis sasamarTlom daaskvna, rom ciurixis saolqo prokurorma ar
daakmayofila me-5 (3) muxlis moTxovnebi. aseve, saqmeSi _ Brincat v. Italy148 _ da-
dasturda me-5 (3) muxlis darRveva, rodesac braldebulis patimroba daamt-
kica prokurorma, romelmac Semdeg daaskvna, rom mas ar hqonda teritoriuli
iurisdiqcia am saqmeze da igi gadaeca meore olqis prokurors. evropis sasa-
marTlom xazi gausva Semdeg garemoebas: rogorc Canda, rodesac pirvelma
prokurorma daamtkica patimroba, igi, SesaZloa, Careuliyo kidec Semdgom
procesSi; eWvebi misi miukerZoeblobis Taobaze gamarTlda da mniSvneloba
aRar hqonda Semdeg imis gamovlenas, rom igi moklebuli iyo iurisdiqcias. is,
rom prokurori ar gaxda erT-erTi mxare, sruliad SemTxveviTi iyo da dadge-
nilebam migviyvana iqamde, rom italiis saproceso kodeqsidan amoiRes
prokuroris uflebamosileba patimrobasTan dakavSirebiT gadawyvetilebis
miRebisa Tu damtkicebis dros.

xazgasmiT unda aRiniSnos, rom miukerZoeblobis problema SeiZleba Seex-
os mosamarTleebis mdgomareobasac; precedentul samarTalSi bevri saqme
dakavSirebulia im sakiTxTan, aris Tu ara winaswari patimrobis gadawyvetis
dros mosamarTlis monawileoba imgvari, rom misi TavmjdomareobiT warmarTu-
li procesi CaiTvalos obieqturi miukerZoeblobis Seusabamod; es Tavs iCens
maSin, rodesac gadawyvetilebaSi unda aRiniSnos aris Tu ara dapatimrebuli
piri damnaSave.

obieqturi miukerZoeblobis problema SesaZlebelia ufro metad mwvave
iyos, Tu mxedvelobaSi miviRebT prokuraturis sistemebis struqturas da ar
unda iyos gasakviri, rom bevrma qveyanam gadaiRo italiis magaliTi, ramdena-
dac Znelia, winaswar uzrunvelyo, rom patimrobis Taobaze gadawyvetilebis
mimRebi piri SemdgomSi ar miiRebs monawileobas braldebaSi. Tu eWvs ar iwvevs,

148 1992 wlis 26 noemberi.
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rom es ar Seqmnis problemas, aucilebeli iqneba imis uzrunvelyofa, rom
prokurori realurad iyos damoukidebeli ara marto politikuri zemoqmede-
bisagan, aramed aseve xelmZRvanelobisagan. zog SemTxvevaSi xelqveiTebi Sei-
Zleba asrulebdnen kidec TavianTi zedamxedvelis instruqciebs konkretul
saqmesTan dakavSirebiT, rac imas niSnavs, rom maT ar eqnebaT aucilebeli
damoukidebloba.

saqmeSi “Assenov and Others v. Bulgaria” _ ganmcxadebeli wardga gamomZieblis
winaSe, romelmac dakiTxa igi, oficialurad wauyena brali da miiRo misi
winaswari patimrobis gadawyvetileba. gamomZieblis gadawyvetileba daamtki-
ca prokurorma, xolo patimrobis vadis gagrZelebis Sesaxeb gadawyvetileba
miiRes sxva prokurorebma. evropis sasamarTlom daadgina, rom, radgan Sesa-
Zlebeli iyo erT-erTi am prokurorTagan sisxlis samarTalwarmoebis dros
gamosuliyo ganmcxadeblis winaaRmdeg, isini ar iyvnen sakmarisad damoukide-
blebi an miukerZoeblebi me-5 (3) muxlis miznebisaTvis.149

prokuroris uflebamosileba farTod Seiswavla da ganixila evropis sasa-
marTlom saqmeSi “Niedbala v. Poland”. evropis sasamarTlom Tavdapirvelad aRni-
Sna, rom, im dros moqmedi poloneTis kanonmdeblobis Tanaxmad, sisxlis samarT-
lebrivi saqmis samarTalwarmoebis dros braldebas axorcielebdnen
prokurorebi, romlebic eqvemdebarebodnen generalur prokurors, roca igi
amave dros asrulebda iusticiis ministris movaleobas. amiT cxadi gaxda, rom
prokurorebi TavianTi uflebamosilebis ganxorcilebisas eqvemdebarebian im
xelisuflebis zedamxedvelobas, romelic aRmasrulebel Stos ganekuTvneba.
sasamarTlom aseve daadgina, rom maTi, rogorc sajaro interesebis damcve-
lis roli, romelic wamoWra poloneTis mTavrobam, ar SeiZleba maT aZlevdes
sasamarTlos statuss. radgan prokurorebi asruleben sagamoZiebo da bralde-
bis funqciebs, isini unda ganixilebodnen sisxlis samarTalwarmoebis mxared.
Sesabamisad, evropis sasamarTlom daadgina, rom prokurori poloneTis sa-
marTlebriv sistemaSi ar iyo @sasamarTlo xelisuflebis ganxorcielebi-
saTvis kanoniT uflebamosili moxele~. is garemoeba, rom prokuroris gadaw-
yvetilebis safuZvelze dakavebul an dapatimrebul pirebs patimrobis
winaaRmdeg saCivris Setana SeeZloT mosamarTlis winaSe, ar ganixileboda
rogorc xarvezis gamosworebis saSualeba, rom patimrobis Sesaxeb gadaw-
yvetilebebs iRebdnen prokurorebi. evropis sasamarTlos argumentis Tanax-
mad, sasamarTlo gadasinjva ar iyo avtomaturi, radgan es exeboda damokide-
buli ganmcxadeblis mier sasamarTloSi Setanil saCivars. amasTan, rogorc
evropis sasamarTlom aRniSna, poloneTis kanonmdebloba ar iTvaliswinebda
dacvis rame garantias riskis winaaRmdeg, rom igive prokurori, romelmac mi-
iRo ganmcxadeblis winaswari patimrobis gadawyvetileba, mogvianebiT monaw-
ileobas miiRebda braldebaSi.150

2. kompetenturi sasamarTlo organos roli

mosamarTle, romlis winaSec wardgeba piri, unda iyos pasuxismgebeli mi-
iRos gadawyvetileba, Tu ramdenad aris SesaZlebeli patimrobis vadis gagr-
Zeleba (im moTxovnis Tanaxmad, rom nebismieri dapatimrebuli piri unda gaasa-

149 1998 wlis 28 oqtomberi.
150 2000 wlis 4 ivlisi.
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marTlon @gonivrul vadaSi~) an Sewyveta. nebismier gadawyvetilebas am sakiTx-
Tan dakavSirebiT unda hqondes savaldebulo Zala. gadamwyvet sakiTxad gvev-
lineba Semdegi: me-5 (3) muxli adgens arCevanis saSualebas gaTavisuflebasa
da gonivrul vadaSi gasamarTlebas Soris, magram patimrobis vadis gagrZele-
bac ki gamarTlebuli iqneba mxolod iqamde, sanam saamisod arsebobs saqmesTan
dakavSirebuli da sakmarisi mizezebi (rogoricaa: mimalvis, marTlmsajulebis
ganxorcielebaSi Carevis, axali danaSaulis Cadenis an sazogadoebrivi wesrigis
darRvevis safrTxe). Tumca, SesaZlebelia, erTi-ori aseTi mizezi arsebobda piris
Tavdapirvelad dapatimrebisas, magram is SeiZleba naklebad mniSvnelovani gaxdes
drois gasvlasTan erTad, aseT SemTxvevaSi ki es piri unda gaTavisufldes.151

ufro metic, Tu arsebobs piris patimrobis vadis gagrZelebis gamamarTle-
beli mizezi, am SemTxvevaSi mainc arsebobs sruli moTxovna, rom winaswari pa-
timrobis periodi ar unda iyos aragonivruli. aRniSnuli unda ganvsajoT
rogorc samarTalwarmoebis sirTuliT, ise saqmis momzadebis dros aqtiuro-
bis xarisxiT. xangrZlivi umoqmedoba, rogorc es iyo saqmeSi _ Toth v. Austria, auci-
leblad migviyvans konvenciis darRvevamde; igive gadawyvetileba xazs usvams
sasamarTlos pasuxismgeblobas uzrunvelyos saqmis sasamarTlosaTvis gada-
cema yovelgvari dayovnebis gareSe. am movaleobis Sesasruleblad mosamar-
Tle mzad unda iyos, rom dawvrilebiT ganixilos rogorc Tavdapirveli pa-
timrobis safuZveli, rac SeiZleba sruliad Seusabamo gaxdes, ise misi vadis
gagrZelebisaTvis wardgenili mizezebi. sasamarTlo zedamxedvelobasTan
dakavSirebuli SiSi xSirad gamomdinareobs mcdari Sexedulebidan, rom es
aucileblad ganapirobebs damnaSaveebis gaTavisuflebas sasamarTlo ganxil-
vamde da, amdenad, am ukanasknelT miecemaT gaqcevis an sxva danaSaulis Cade-
nis saSualeba. Tumca, gaTavisufleba avtomaturad ar xdeba _ mosamarTle
valdebulia gamoikvlios patimrobis saqme da sanqcia misces mas, Tu warmod-
genilia iuridiuli Zalis mqone dasabuTebuli mizezebi. amisaTvis ar aris sak-
marisi imis gancxadeba, rom arsebobs mimalvis saSiSroeba an mowmeebze zemo-
qmedebis SiSi; am saxis mtkicebuleba unda iqnes wamoyenebuli da, rogorc yve-
la mtkicebulebis, misi safuZvlianobac Sesaswavlia. amgvarad, mowmeze zemo-
qmedeba naklebad damajerebeli mizezia, rodesac ficiT ukve gakeTda gancxa-
debebi. ufro metic, mosamarTlis Camoyalibebuli motivebi realuri unda iyos
da ara formaluri,152 romelic axdens imis demonstrirebas, rom gaTavisufleb-
is Sesaxeb saCivari arsebiTad ar ganuxilavT. amdenad, avtomaturi uari, iseve
rogorc dausabuTebeli gadawyvetilebebi, ar aris misaRebi.

3. zedamxedvelobisaTvis gankuTvnili drois CarCoebi

sasamarTlo zedamxedvelobis moTxovnis arsebiTi nawilia is, rom misi
Tavdapirveli ganxorcieleba unda moxdes @dauyovnebliv~. am terminis gamoy-
enebis aucilebloba ganapiroba piris patimrobasTan dakavSirebiT nebismieri
TviTnebobis akrZalvam. dauyovneblobis moTxovna adgens intervalis gare
zRvars Tavdapirveli patimrobis aqtsa da im moments Soris, rodesac is pirve-
lad daeqvemdebara sasamarTlo zedamxedvelobas. igi aseve miuTiTebs imaze,
rom patimrobisaTvis uflebamosilma organoebma, saerTaSoriso standarte-

151 Letellier. v. France; Tomasi v. Franc.
152 rogorc es moxda Mansur-is saqmeSi (1995 wlis 8 ivnisi).
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bis moTxovniT, SesaZlebloba unda miscen sasamarTloebs ganaxorcielon
zedamxedveloba pirvelive SemTxvevaSi nebadarTuli maqsimaluri interval-
is farglebSi. sxva sityvebiT rom vTqvaT, gare zRvari unda gamoiyenebodes
individualuri saqmis garemoebebis jerovani gaTvaliswinebiT.

mTel rig saqmeebSi patimroba gagrZelda gacilebiT metxans, vidre es
sruliad gonivrulad SeiZleboda misaRebad CaTvliliyo. amdenad, evropis
sasamarTlom yovelgvari yoymanis gareSe daadgina darRveva saqmeSi _ McGoff v.
Sweden, roca 15 dRe gavida braldebulis dapatimrebis dRidan sasamarTlos
winaSe pirvelad wardgenamde. sasamarTlo zedamxedvelobamde sami Tvis inter-
vali saqmeebSi “Assenov and Others v. Bulgaria” da “Jëèius v. Lithuania”, aseve miCneulia
dauyovneblobis moTxovnis darRvevad. aseve darRveva iyo saqmeSi “Van der Slu-
ijis, Zuiderveld and Klappe v. the Netherlands”, roca dayovneba TerTmetidan ToTxmet
dRemde gagrZelda (es saqme exeboda samxedro gankargulebebis darRvevas. Se-
sabamisad, mxedvelobaSia miRebuli samxedro cxovrebisa da marTlmsajuleb-
is moTxovnebis aucilebloba). amasTan, valdebulebis darRvevaa im SemTxveva-
Sic, rodesac intervalebi ar aris aseTi eqstremaluri. amgvarad, SeuZlebeli
iyo evropis sasamarTlos darwmuneba, rom dasaSvebi iyo xuTi da eqvsi dRiT
dayovneba.153 aqve unda iTqvas, rom megobruli morigebiT gadawyda saqme _ Sk-
oogström v. Sweden, romelSic ganmcxadebeli asaCivrebda sasamarTlos winaSe
wardgenis eqvsdRian dayovnebas.

sasamarTlo zedamxedvelobis vadebis mowesrigebaSi umTavresi saqmea “Bro-
gan v. the United Kingdom”, romelSic ara marto oTxi dRisa da eqvsi saaTis perio-
dia miCneuli metismetad xangrZlivad, aramed agreTve garkveuli naTeli moe-
fina uSualod im valdebulebas, rom piri wardges sasamarTlos winaSe misi
Tavdapirveli dapatimrebis Semdeg. Brogan-is saqmeSi dakaveba Seexeboda eWvmi-
tanil terorists, magram, miuxedavad imisa, rom evropis sasamarTlom dasaS-
vebad miiCnia is, rom terorizmTan brZolis specifikur pirobebs SeiZleboda
zegavlena moexdina patimrobis xangrZlivobaze, sanam igi gadaecemoda sasa-
marTlo zedamxedvelobas, saqmis konkretuli pirobebidan gamomdinare, daad-
gina dauyovneblobis moTxovnis darRveva. evropis sasamarTlo mzad iyo
Seefasebina iseT problemebze reagirebis aucilebloba, rogoricaa: dasaSve-
bi da sasargeblo mtkicebulebebis mopovebis dros warmoqmnili siZneleebi,
samedicino eqspertizisaTvis saWiro dro da mopovebuli informaciis da-
muSaveba. magram sasamarTlo amas dasaSvebad miiCnevda mxolod SezRudulad,
cnebis _ @dauyovnebliv~ _ da am moTxovnis mniSvnelobis gamo. evropis sasa-
marTlom daadgina, rom

 @saqmis specifikuri maxasiaTeblebisaTvis imgvari mniSvnelobis mini-
Weba, raTa gamarTlebul iqnes patimrobis aseTi xangrZlivi periodi mo-
samarTlis an sxva sasamarTlo moxelis winaSe wardgenis gareSe, iqnebo-
da sityvis _ @dauyovnebliv~ _ mniSvnelobis dauSveblad farTo inter-
pretacia.~

interpretacia am mizniT:

@me-5 (3) muxli seriozulad Seasustebda procedurul garantias piris
sazianod da gamoiwvevda am debulebiT daculi uflebis arsisaTvis
arasaxarbielo Sedegebs.~

153 Sesabamisad, Koster v. the Netherlands da De Jong, Baljet and Van den Brink v. the Netherlands.
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amgvarad, ar iyo gasakviri, rom sxva saqmeSi, romelic exeboda teroriste-
bis problemas, evropis sasamarTlom Tormetidan ToTxmet dRemde patimroba
sasamarTlo zedamxedvelobis gareSe miuReblad CaTvala.154

im SemTxvevebSic ki, rodesac saqme exeboda jariskacebis patimrobas
samxedro danaSaulisaTvis, evropis sasamarTlom, miuxedavad imisa, rom
gaiTvaliswina samxedro cxovrebis moTxovnebis aucilebloba,155 kvlav miuTi-
Ta dauyovneblobis moTxovnis mniSvnelobaze.

Tavisuflebis aRkveTis gagrZeleba sasamarTlos sanqciamde ar unda
aRematebodes imaze met dros, rac realuradaa saWiro eWvmitanilis saqmis
damuSavebisaTvis. amgvari procesisaTvis aucilebeli iqneba: nebismier adgi-
las piris dapatimrebis Semdeg misi wayvana policiis ganyofilebaSi; pirisa-
gan saqmesTan dakavSirebuli samedicino mtkicebulebebis Segroveba; dakiTx-
vis Catareba vinaobis dasazusteblad da imis gasarkvevad, xom ar Sesustda
Tavdapirveli eWvebi. aseve, im mtkicebulebis adgilmdebareobis dadgena,
romelsac ganadgurebis safrTxe emuqreba; xelis SeSla sxva eWvmitanilebi-
saTvis, romelTa dapatimrebasac apireben; policiis ganyofilebidan misi sasa-
marTlos winaSe wardgena. miuxedavad imisa, rom amgvari winaswari moqmedebeb-
is Sesrulebis zusti dro (gansxvavebiT mTliani gamoZiebisagan) gansxvavdeba
TiToeuli saqmis garemoebebis mixedviT, saqmeTaAzogadi warmoebisas TiToeu-
li maTgani maqsimalurad unda Sesruldes erT an or dReSi _ es periodi dad-
genilia rogorc vada sisxlis samarTlis saproceso kanonmdeblobaSi. evro-
pis komisiam analogiurad araproblemurad miiCnia am periodSi dapatimrebu-
li piris sasamarTlos winaSe wardgena.156

im garemoebas, rom mocemul saqmeSi patimrobasa da sasamarTlo zedamxed-
velobas Soris intervali aRemateboda zemoT aRniSnul periods, avtomaturad
ar mivyavarT saerTaSoriso normis darRvevamde. amasTan, damatebiTi dro mis-
aRebad rom CaiTvalos, igi aucileblad ganpirobebuli unda iyos konkretu-
li garemoebebiT. amgvari viTareba SesaZloa maSin, rodesac dapatimreba moxde-
ba iseT adgilas, saidanac policiis uaxloes ganyofilebamde misvlas erT
dReze meti dro sWirdeboda,157 an, rodesac dakavebis operacia gansakuTrebiT
rTuli iyo, radgan moicavda bevr eWvmitanils, an, rodesac eWvmitanilisagan
arsebiTi mtkicebulebis amoReba moiTxovda mniSvnelovan dros (magaliTad,
roca igi sruliad ganadgurebuli iyo), an, rodesac mopasuxis avadmyofoba
SeuZlebels xdida mosamarTlis winaSe wardgenas misi hospitalizaciis peri-
odSi.158 miuxedavad amisa, dauyovneblobis arsi, romelsac kritikulad miud-
ga evropis sasamarTlo, aSkarad dakargavda mniSvnelobas mraval saqmeSi, Tu
piris sasamarTlos winaSe wardgena dadgenil ormocdarva saaTian vadas gada-
scildeboda ramdenime saaTze meti xniT da ukanaskneli periodi iqneboda sa-
surveli norma, romlis mixedviTac nebismieri moqnilobis aucilebloba iqne-
boda gansazRvruli.

mniSvnelovania imis gaTvaliswineba, rom saqmis damuSavebis praqtikuli mx-
are ar CaiTvleba gamarTlebulad gaxangrZlivebulad instituciuri an pro-

154 Sakik and Others v. Turkey (1997 wlis 26 noemberi).
155 rogorc es moxda saqmeSi De Jong, Baljet and Van den Brink, Koster, Van der Sluijs, Zuiderveld and Klappe
v. the Netherlands.
156 ix. X v. the United Kingdom, X v. Belgium.
157 ix. Rigopoulos v. Spain.
158 ix. X v. Belgium.
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ceduruli damabrkolebeli mizezebiT, romelTa daZlevac saTanado dagegm-
viTa da reorganizaciiT iyo SesaZlebeli. amgvarad, saqmeSi “Koster v. the Nether-
lands” darRveva dafiqsirda im gancxadebis miuxedavad, rom samxedro manevrebma
SeuSales xeli dapatimrebul pirs, raTa samxedro sasamarTlos winaSe xuTi
dRis ganmavlobaSi warmdgariyo. evropis sasamarTlom xazi gausva, rom manevre-
bi ar iyo moulodneli da igi tardeboda

@periodul intervalebSi da, amgvarad, iyo ganWvretadi. isini araviTar
SemTxvevaSi ar abrkolebda samxedro xelisuflebas, uzrunveleyo, rom
sakmaod swrafad Semdgariyo samxedro sasamarTlo, konvenciis moTx-
ovnebis Sesabamisad, saWiroebisamebr, SabaTs an kviras.~

igive reagireba ueWvelad mohyveba im SemTxvevas, roca mosamarTleTa nak-
leboba gamoiyeneba Tavis gamarTlebis sababad, Tu es ar aris droebiTi sak-
iTxi, gamowveuli avadmyofobiT (magaliTad, gripis epidemia). es aseve gulisx-
mobs, rom oficialuri dasvenebis dRis gamoyeneba ar SeiZleba im drois gasagr-
Zeleblad, romlis ganmavlobaSic patimari unda wardges sasamarTlos winaSe.
evropis sasamarTlos aSkara miTiTeba gamosasvlel dReebSi sasamarTlo ganx-
ilvis Catarebaze naTels xdis, rom saxelmwifos ekisreba pasuxismgebloba
uzrunvelyos patimrobaze zedamxedveloba sasamarTloebis dasvenebis dReeb-
Sic. es argumentacia Tanabrad gamoiyeneba patimrobis drosTan dakavSirebiT;
is garemoeba, rom igi iwyeba sasamarTloSi samuSao dRis damTavrebis Semdeg,
ar aris TavisTavad gamamarTlebeli piroba imisaTvis, raTa Sesabamisi piris
sasamarTlos winaSe wardgena gadaidos meore samuSao dRisaTvis. amgvar SemTx-
vevaSi saxeze unda iyvnen mosamarTleebi, romlebic moaxdenen patimrobaze
zedamxedvelobas momdevno saRamos an Rames. sakmarisi finansuri wyaroebis
uqonlobac ki ar aris mosamarTleebis naklebobis gamarTlebis safuZveli pa-
timrobis dros zedamxedvelobis ganxorcielebisaTvis.

4. sagangebo mdgomareoba

viTareba, romelmac patimrobis sakiTxi wamoWra Brogan-is saqmeSi, exeboda
gamoucxadebel sagangebo mdgomareobas da, amdenad, ar SeiZleboda imis mtki-
ceba, rom me-5 (3) muxlis moTxovnebis Seusrulebloba SeiZleboda gamarTle-
buli yofiliyo evropis konvenciis me-15 muxliT gaTvaliswinebuli gadaxve-
vis safuZvelze. SeerTebulma samefom amgvari gadaxvevis dros ixelmZRvane-
la Brogan-is saqmeSi miRebuli gadawyvetilebiT, romlis efeqtianobac
SemdgomSi dawvrilebiT ganixila evropis sasamarTlom saqmeSi “Brannigan and
McBride v. the United Kingdom”.159 am saqmeSi patimrobasa da sasamarTlo zedamxed-
velobas Soris intervalebi icvleboda oTxi dRis, eqvsi saaTisa da ocdaxuTi
wuTidan eqvs dResa da ToTxmet-naxevar saaTamde. evropis sasamarTlom miiC-
nia, rom orive SemTxvevaSi iyo realuri sagangebo mdgomareoba da, rom patim-
roba Svid dRemde sasamarTlo zedamxedvelobis gareSe SeiZleboda mox-
vedriliyo gadaxvevis dasaSveb zRvarSi. amis dadgenisas sasamarTlo gan-
sakuTrebiT ganicdida SeerTebuli samefos interesebis zegavlenas infor-
maciis mniSvnelobis xasiaTis gamo, romelic patimrobasTan dakavSirebuli
sasamarTlo zedamxedvelobisas gamJRavndeboda da patimrobis vadis gagr-
ZelebaSi sasamarTlos Careva safrTxes Seuqmnida sazogadoebriv ndobas sasa-

159 1993 wlis 26 maisi.
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marTlo xelisuflebis damoukideblobasTan mimarTebiT, da ara marto imit-
om, rom sasamarTlos Semadgenloba iyo raodenobrivad cota da ar SeeZlo
winaaRmdegoba gaewia teroristebisaTvis. aRniSnul saqmeSi gadaxveva aseve
gamarTlebuli iyo habeas corpus-isa (rac ar moiTxovda imave detalebis, rogorc
piris dapatimrebis safuZvlis, gamJRavnebas) da advokatis daxmarebaze abso-
luturi uflebis mudmivi xelmisawvdomobiT, dapatimrebidan ormocdarva
saaTis Semdeg. Tumca, evropis sasamarTlos oTxi mosamarTle aqtiurad ewi-
naaRmdegeboda aRniSnul gadawyvetilebas, rac imaze miuTiTebs, rom arsebobs
iseTi garemoebebi, romlebSic patimrobaze sasamarTlos avtomaturi
zedamxedveloba SeiZleba gadaidos amgvari xangrZlivi periodis Semdeg. amis
miuxedavad, aseTi RonisZiebis gansakuTrebuli xasiaTi xazgasmulia rogorc
sagangebo mdgomareobis realurad arsebobis demonstrirebis aucileblobiT,
romelic TavisTavad unda eqvemdebarebodes sasamarTlo zedamxedvelobas, ise
im mniSvnelobiT, rac eniWeba dapatimrebuli pirebis daTrgunvili mdgomare-
obis borotad gamoyenebis winaaRmdeg mimarTul potenciuri dacvis garantie-
bs. ufro metic, gadawyvetilebam dasaSvebad ar miiCnia sasamarTlo zedamxed-
velobis ganusazRvreli vadiT gagrZeleba; Svidi dRe iyo maqsimalurad dasaS-
vebi vada. am limitis mniSvnelobas xazi gaesva momdevno saqmeebSi, romlebSic
teroristuli safrTxis buneba da masStabi, me-15 muxliT gaTvaliswinebuli
gadaxvevis uflebis miuxedavad, ar iqna sakmarisad miCneuli, raTa gamarTle-
buli yofiliyo sasamarTlo kontrolis gareSe patimroba ToTxmetidan oc-
dasam DdRemde intervalebSi.160 orive saqmeSi TurqeTis mTavroba amtkicebda,
rom teroristuli saqmianobis gamoZiebam specifikuri problemebi Seuqmna xe-
lisuflebas, magram evropis sasamarTlom aRniSna, rom TurqeTis mTavrobam
veraviTari realuri axsna ver mouZebna imas, Tu ratom miayenebda zians patim-
robis gamoZiebas sasamarTlo ganxilva. orive saqmeSi safuZveli, romelic Sesa-
Zleblobas ar aZlevda TurqeTs gadaxvevis uflebiT gaemarTlebina Tavi me-5
(3) muxlis Seusruleblobis gamo, iyo adekvaturi alternatiuli dacvis saSu-
alebebis ararseboba; patimrebs xeli ar miuwvdebodaT advokatebsa da eqime-
bze (garda Zalian SezRuduli safuZvlisa Demir-is saqmeSi), naTesavebsa da me-
gobrebze da ar arsebobda realuri SesaZlebloba gamoekvliaT maTi patimro-
bis kanoniereba sasamarTlos winaSe. Tumca Demir-is saqmeSi SesaZlebeli iyo
ganmcxadeblis advokats Seetana saCivari, es gasagebi mizezebis gamo ar CaiTv-
ala garantiad TviTneburi mopyrobis winaaRmdeg, ramdenadac patimrebi imyo-
febodnen srul izolaciaSi da, amgvarad, moklebuli iyvnen advokatTan yovel-
gvar urTierTobas. nebismier SemTxvevaSi naklebad SesaZlebelia, rom dacvis
garantiebis arseboba, rogorc es moxda saqmeSi _ Brannigan and McBride, gaama-
rTlebda patimrobis vadis gagrZelebis periodebs sasamarTlo zedamxedvelo-
bis gareSe; rac ufro xangrZlivia saTanado ganxilvis ararseboba, miT ufro
metia TviTneburi mopyrobis riski da naklebad SesaZlebelia, rom amgvari pa-
timroba TavisTavad mohyveba sagangebo mdgomareobas, miuxedavad imisa, ram-
denad seriozulia igi.

sasamarTlo ganxilva mniSvnelovan rols TamaSobs TviTneburi patimro-
bis riskis Semcirebis uzrunvelsayofad. TviTneboba nebismieri patimrobis
aucilebeli damaxasiaTebeli niSania, romelic ar SeiZleba obieqturad iyos
gamarTlebuli. es ar iqneba SesaZlebeli im SemTxvevaSic, rodesac patimrobis
ganxorcielebisaTvis uflebamosilma xelisuflebis organoebma Seasrules

160 ix. Aksoy v. Turkey (1996 wlis 18 dekemberi) da Demir and Others v. Turkey (1998 wlis 23 seqtemberi).
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yvela saTanado winaswari moqmedebebi imgvarad, rom maT SeuZliaT saqme gagr-
Zelebis Taobaze warudginon mosamarTles, magram garkveuli drois ganmavlo-
baSi ver axerxeben amas. aRniSnuli daskvna gamoiyeneba maSinac, rodesac saqmis
gadacema aSkarad gaWianurda, ris Sedegadac sasamarTlos winaSe saqmis ward-
genisaTvis aRebuli dro gacilebiT xangrZlivia, vidre amas moiTxovs msgavsi
saqmeebi, romlebic xSirad ganixileba.

evropis sasamarTlos azriT, sasamarTlo zedamxedvelobis aucilebloba
mxolod maSin wamoiWreba, Tu xelisufleba patimrobis vadis gagrZelebis mo-
mxrea. rogorc naTeli gaxda saqmeSi “De Jong, Baljet and Van den Brink v. the Nether-
lands”, me-5 (3) muxlis darRveva ar moxdeba, Tu dapatimrebuli piri @dauy-
ovnebliv~ gaTavisuflda patimrobaze sasamarTlo kontrolis ganxorciele-
bamde~. amis msgavsad, saqmeSi “Brogan v. the United Kingdom” evropis sasamarTlom
xazgasmiT aRniSna, rom saxelmwifos ekisreba valdebuleba @uzrunvelyos
dauyovnebliv gaTavisufleba an dauyovnebliv wardgena sasamarTlo xelisu-
flebis winaSe~. gaTavisuflebisaTvis ar aris aucilebeli sasamarTlos Tanx-
mobis miReba. es realurad niSnavs, rom patimrobis ganxorcielebisaTvis kano-
niT uflebamosil xelisuflebis organoebs ekisrebaT mudmivi valdebuleba
patimrobis mTeli periodis ganmavlobaSi ganixilon misi gagrZeleba realu-
rad aris Tu ara gamarTlebuli da, Tu ar aris gamarTlebuli, dapatimrebuli
piri dauyovnebliv gaaTavisuflon. SemdgomSi am midgomam gamoxmaureba pova
piris patimrobis vadis gagrZelebis gonivrulobasTan dakavSirebiT, e.i.
Tavdapirvelad ganxorcielebuli sasamarTlo zedamxedvelobis Semdeg.
rogorc ukve davinaxeT, sasamarTlo mosmenamde patimrobis vadis gagrZeleba
SeiZleba gamarTlebuli iyos mxolod im drois ganmavlobaSi, ramden xansac
arsebobs saqmesTan dakavSirebuli sakmarisi mizezebi. ramdenadac ZiriTadi
moTxovnaa saWiroebas moklebuli patimrobis aRkveTa, irRveva sasamarTlos
winaSe @dauyovnebliv~ wardgenis specifikuri valdebuleba, rodesac patim-
robis ganxorcielebisaTvis uflebamosili xelisufleba imaze ufro gvian
ganaxorcielebs amas, vidre es SesaZlebelia saqmis konkretuli pirobebidan
gamomdinare. ramdenadac gansakuTrebiT rTuli an samxedro pirebTan dakav-
Sirebuli saqme, SesaZloa, moiTxovdes met dros CveulebrivTan SedarebiT,
imdenad naklebi dro iqneba saWiro, rodesac saqme Zalian martivia da ar arse-
bobs praqtikuli mizezebi, romlebic xels SeuSlida piris sasamarTlos winaSe
dauyovnebliv wardgenas.

@dauyovnebliv~ wardgenis moTxovnis dacva kvlavac rCeba arsebiTi mniS-
vnelobis garantiad im patimrobis winaaRmdeg, romelic TviTneburia Tavidanve
an aseTad xdeba garkveuli drois gasvlisa da pirobebis Secvlis Semdeg. ar
arsebobs imis moTxovna, rom patimrobis ganxorcielebisaTvis uflebamosil-
ma xelisuflebis organoebma saswrafod Caataron winaswari sagamoZiebo mo-
qmedebebi piris sasamarTlos winaSe wardgenamde, magram upirobod arsebobs
due diligence-is valdebuleba, kerZod, uzrunvelyon misi ganxorcieleba SeZleb-
isdagvarad swrafad da ar gadaaWarbon im zeda zRvars, romelic zemoT aris
ganxiluli.

5. gangrZobadi zedamxedveloba

sasamarTlo zedamxedvelobis aspeqtis saboloo sakiTxia perioduli ga-
dasinjva, rodesac mosamarTle iRebs gadawyvetilebas, romlis Tanaxmadac,
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patimrobis vadis gagrZeleba gamarTlebulia. es aucileblad mohyveba ukve
ganxilul sakiTxs, rom pirobebi SesaZlebelia Seicvalos da, Tu gamoZiebis
adreul stadiaze arsebobs patimrobis safuZveli, mogvianebiT igi SeiZleba
aRar iyos ase aucilebeli. patimrobis ganxorcielebisaTvis uflebamosili
xelisuflebis warmomadgeneli valdebulia patimrobis saqme warudginos sasa-
marTlo zedamxedvelobas regularuli intervalebiT, rac ar unda aRemate-
bodes erT an or Tves. gangrZobadi zedamxedvelobis gareSe, romelic unda iyos
iseTive yovlismomcveli, rogorc winaswari gamoZiebisas, piri SeiZleba patim-
robaSi hyavdeT maSin, rodesac es ar Seesabameba konvencias. saqmeSi _ Jëèius v.
Lithuania _ ganmcxadeblis winaswari patimrobis erTaderTi mizezi iyo danaSau-
lis simZime da saqmis masalebSi mis winaaRmdeg arsebuli mtkicebulebis sim-
yare. evropis sasamarTlom daadgina, rom mkvlelobasTan dakavSirebiT ganm-
cxadeblis winaaRmdeg eWvi SeiZleba amarTlebda mis patimrobas Tavdapirve-
lad, magram ara patimrobas daaxloebiT TxuTmeti Tvis ganmavlobaSi, gan-
sakuTrebiT maSin, roca eWvi dausabuTeblad miiCnia saqmis ganmxilvelma sasa-
marTlom, romelmac gaamarTla ganmcxadebeli, da, Sesabamisad, miiCnia, rom
ganmcxadeblis patimroba metismetad xangrZlivi iyo.

VI Tavi. patimrobis kanonierebis gasaCivreba

sasamarTlo zedamxedvelobasTan erTad, romelsac, me-5 (3) muxlis Tanax-
mad, unda axorcielebdnen patimrobisaTvis uflebamosili xelisuflebis
organoebi, me-5 (4) muxli uzrunvelyofs patimris uflebas gaasaCivros patim-
robis kanoniereba sasamarTlos winaSe, romelmac swrafad unda ganixilos da
miiRos gadawyvetileba gaTavisuflebis Sesaxeb, Tu patimroba arakanonieria.
me-5 (4) muxli moiTxovs, rom arsebobdes habeas corpus-is msgavsi saSualeba, rom-
lis mixedviTac, SesaZlebeli iqneba piris patimrobis kanonierebis gadasinj-
va. am debulebaSi valdebulebis ZiriTadi arsi isaa, rom zedamxedvelobas unda
axorcielebdes sasamarTlo, moicavdes zepir ganxilvas, romlis drosac
uzrunvelyofili iqneba samarTlebrivi daxmareba da mxareTa SejibrebiToba,
aseve exebodes patimrobis kanonierebas farTo gagebiT da xorcieldebodes
swrafad.

me-5 (4) muxliT gaTvaliswinebuli valdebuleba gamoiyeneba patimrobis
safuZvlis miuxedavad. xelisuflebam unda uzrunvelyos sasamarTlosaTvis
mimarTvis saSualeba yvela SemTxvevaSi, maT Soris, iseTisac, romlebic gama-
rTlebulia me-5 (1) muxliT.161

1. sasamarTlos aucilebloba

me-5 (4) muxlSi sasamarTloze aSkara miTiTeba gamoricxavs debatebs imis
Sesaxeb, SeiZleba Tu ara es sakiTxi gadawyvitos prokurorma. saqmeSi _ Vodeni-
carov v. Slovakia _ evropis sasamarTlom daadgina, rom ganmcxadeblis SesaZle-
bloba daxmarebisaTvis mimarTos prokurors, ar akmayofilebs me-5 (4) muxlis

161 Tumca, misi gamoyeneba me-5 (1) (f) da me-5 (1) (a) muxlebTan SezRudulia.
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moTxovnebs, radgan @prokuroris mier saqmis warmoeba moklebulia sasamarT-
lo ganxilvis xasiaTs~.162 saqmeSi _ Varbanov v. Bulgaria _ ganmcxadeblis patimro-
ba ganxorcielda raionis prokuroris brZanebis safuZvelze, romelic
SemdgomSi gaxda dakavebuli piris mowinaaRmdege samarTalwarmoebis mxare da
cdilobda ganmcxadeblis fsiqiatriul dawesebulebaSi moTavsebas. raionis
prokuroris gadawyvetileba eqvemdebareboda mxolod zemdgomi prokuroris
winaSe gasaCivrebas. Aam SemTxvevaSi evropis sasamarTlom miiCnia, rom ganmcx-
adebels CamoerTva ufleba misi patimrobis kanoniereba ganexila sasamarTlos,
rac ewinaaRmdegeboda me-5 (4) muxls.163

arsebiTi mniSvnelobisaa is garemoeba, rom samarTalwarmoeba xorcielde-
bodes mosamarTlis winaSe da akmayofilebdes samarTliani sasamarTlos yve-
la moTxovnas me-6 muxlis Sesabamisad, gansakuTrebiT maT, romlebic exeba
damoukideblobasa da miukerZoeblobas. damoukideblobis moTxovna aSkarad
ar iqneba dakmayofilebuli, Tu ganxilvas axorcielebs is organo, romelic
garkveulwilad pasuxismgebelia aRmasrulebeli xelisuflebis winaSe. eWvqveS
dadgeba miukerZoeblobis moTxovna, Tu mosamarTle saqmeSi garkveulwilad
adrec monawileobda, magaliTad, daeTanxma gadawyvetilebas piris winaswari
patimrobis Sesaxeb misi Tavdapirveli dakavebis Semdeg. yovelive amis miuxe-
davad, evropis sasamarTlom miuReblad ar cno am funqciis Sesruleba gamomZ-
iebeli mosamarTlis mxriv, Tumca, SesaZloa yofiliyo konfliqti am mosamarT-
lis interesebsa, romelic gulisxmobda gamoZiebis efeqtianad Catarebas, da
mzadyofnas Soris, raTa saCivarze dayrdnobiT braldebuli gaTavisuflebu-
liyo. nebismier SemTxvevaSi sasamarTlos unda hqondes piris gaTavisuflebis
Sesaxeb gadawyvetilebis miRebis uflebamosileba; Tu is SezRudulia reko-
mendaciebis micemiT an sxva saSualebebis uzrunvelyofiT arakanonier patim-
robasTan dakavSirebiT (magaliTad, saqmeSi _ Van Droogenbroek v. Belgium, romel-
Sic sisxlis samarTlebrivi sasjeli SeiZleba Sefardeboda pasuxismgebel mox-
eles), es ar daakmayofilebs me-5 (4) muxlis moTxovnebs. am debulebis mTeli
arsi isaa, rom pirisaTvis unda arsebobdes gaTavisuflebis SesaZlebloba, Tu
patimroba arakanonieri aRmoCndeba.

2. piradad wardgena

rogorc zemoT aRiniSna, sasamarTlo zedamxedvelobis erT-erTi upirate-
soba is aris, rom, garda arakanonieri patimrobisa, SeiZleba aRmoCndes sxva
darRvevebi. es konkretulad Cans moTxovnidan, rom dapatimrebuli piri,
rogorc wesi, unda wardges sasamarTlos winaSe imisaTvis, raTa gadawydes aris
Tu ara patimroba kanonieri. magaliTad, me-5 (4) muxlis darRveva aRmoCnda
saqmeSi _ Kampanis v. Greece, romelSic savaraudo TaRliTobasTan dakavSirebiT
winaswar patimrobaSi myof pirs ar mieca neba, warmdgariyo sasamarTlos winaSe,
roca es SesaZlebeli iyo sisxlis samarTlis saproceso kodeqsiT. evropis sasa-
marTlom xazi gausva imis mniSvnelobas, rom patimars SeeZlo SewinaaRmdege-
boda prokuroris mier wardgenil argumentacias, radgan cdilobda daemtki-
cebina, rom misi patimroba ar Seesabameboda kanonmdeblobas, xolo sasamarT-
los winaSe misi piradad wardgena Seamcirebda patimrobis borotad gamoyenebis
SesaZleblobas.

162 2000 wlis 21 dekemberi.
163 2000 wlis 5 oqtomberi.
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3. samarTlebrivi konsultaciis xelmisawvdomoba, SejibrebiToba da
mxareTa Tanasworoba

gaTavisuflebis Taobaze saqmis momzadebis dros ufro metad aris SesaZle-
beli, rom saCivris safuZvelma wamoWras rTuli samarTlebrivi sakiTxebi, miT
ufro, rom patimarTa umetes nawils naklebad aqvs aucilebeli argumentaci-
is momzadebis SesaZlebloba. aqedan gamomdinare, aucilebelia, rom patimars
xeli miuwvdebodes samarTlebriv daxmarebaze, raTa saTanadod moemzados
gasaCivrebisaTvis. rodesac patimars ar SeuZlia advokatis ayvana, maSin xar-
jebi unda gaiRos saxelmwifom. saqmeSi _ Woukam Moudefo v. France _ evropis sasa-
marTlom daadgina me-5 (4) muxlis darRveva, ramdenadac braldebuls ar
dauniSnes advokati sakasacio sasamarTloSi gaTavisuflebis Taobaze gasa-
Civrebis dros, maSin roca apelacia exeboda kanonierebis sakiTxebs. agreTve
saqmeSi _ Megyeri v. Germany _ evropis sasamarTlom ganmarta, rom dapatimrebul
pirs, rogorc fsiqikurad daavadebuls, hqonda ufleba yofiliyo warmodge-
nili saqmis ganxilvebis dros, Tu ar iqneboda raime gansakuTrebuli garemoe-
bebi, romlebic sxva rames iTvaliswinebda. ufro metic, sasamarTlom aRniSna,
rom Sesabamis pirs ar unda moeTxovos iniciativiT gamosvla, raTa miiRos sa-
marTlebrivi dacva.

daxmarebis aucilebloba scildeba saCivris momzadebas da gulisxmobs war-
momadgenlobas sasamarTloSi saqmis warmoebis dros. aRniSnuli samarTalwar-
moeba unda iyos aseve SejibrebiTi da dacul iqnes mxareTa Tanasworobis moTx-
ovnebi, romlebic evropis sasamarTlom me-6 muxlSi SeimuSava, rac gulisxmobs,
rom piri, romelic cdilobs gaTavisuflebas, unda icnobdes misi patimrobis
gasamarTleblad wardgenil argumentacias, aseve mxardamWer mtkicebulebebs
da unda hqondes maTze adekvaturi reagirebis SesaZlebloba. sruliad miuRe-
belia, rogorc es moxda saqmeSi _ Toth v. Austria, rom patimris aryofnis SemTx-
vevaSi sasamarTlom mousminos mxolod bralmdebel mxares. analogiurad dadg-
inda me-5 (4) muxlis darRveva saqmeSi _ Lamy v. Belgium, romelSic saxelmwifos
advokats saqmis momzadebis dros xeli miuwvdeboda oficialur dokumenta-
ciaze, patimars ki _ ara. momzadebisaTvis jerovani SesaZlebloba aseve gulisx-
mobs, rom patimars unda hqondes saamisod sakmarisi dro. Tu gasaCivrebis Sesa-
Zlebloba metismetad saswrafoa, maSin mimarTvis saSualeba ufro formaluri
iqneba, vidre qmediTi. analogiurad, patimars xeli unda miuwvdebodes saSu-
alebebze, romlebic saWiroa misi saqmis mosamzadeblad; es SeiZleba niSnavdes
iuridiuli literaturiT uzrunvelyofas, SesaZleblobas moamzados argu-
mentacia (romelsac SeeZleba gavlena moaxdinos cixis reJimze) da, ra Tqma
unda, SesaZleblobas ganixilos saqme Tavis advokatTan patimrobis ganxor-
cielebisaTvis uflebamosili xelisuflebis organoebis mxridan miyuradeb-
is gareSe.

saqmeSi _ Niedbala v. Poland _ evropis sasamarTlom daadgina, rom, Tumca ar
iyo yovelTvis aucilebeli, me-5 (4) muxliT gaTvaliswinebul proceduras
hqonoda igive garantiebi, rogorc amas moiTxovs konvenciis me-6 (1) muxli, mas
mainc @unda hqondes sasamarTlo xasiaTi da uzrunvelyos garantiebi, rom-
lebic Seesabameba gansaxilveli Tavisuflebis aRkveTis saxes~. evropis sasa-
marTlom SemdegSi aRniSna, rom

me-5 muxli _ Tavisuflebisa da xelSeuxeblobis ufleba
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@gansakuTrebiT saqmis warmoebis dros, rodesac ganixileba saCivari pa-
timrobis gadawyvetilebis winaaRmdeg, prokurorsa da dapatimrebul
pirs Soris uzrunvelyofil unda iqnes @mxareTa Tanasworoba~.164

Niedbala-s saqmeSi evropis sasamarTlom aRniSna, rom im dros moqmedi kano-
ni ar aZlevda uflebas ganmcxadebels an mis advokats daswreboda sasamarT-
lo sxdomas da ar moiTxovda, rom prokuroris mier wardgenili masalebi, rom-
lebic mxars uWerda patimrobas, gadascemoda ganmcxadebels an mis advokats.
amis Sedegad, ganmcxadebels ar hqonda prokuroris argumentaciaze komen-
taris gakeTebis SesaZlebloba. ufro metic, maSin roca ganmcxadebels an mis
advokats ar hqonda ufleba daswreboda sasamarTlo sxdomas, romelzec pa-
timrobis kanoniereba ganixileboda, im dros moqmedi kanonmdebloba
prokurors aZlevda amis saSualebas. Sesabamisad, evropis sasamarTlom cno
me-5 (4) muxlis darRveva.165

saqmeSi _ Ilijkov v. Bulgaria _ evropis sasamarTlom kvlav aRniSna, rom samar-
Talwarmoeba, romliTac xdeba patimrobis gasaCivreba, @unda iyos Sejibrebi-
Ti da adekvaturad uzrunvelyofdes @mxareTa Tanasworobas~ mxareTa _
prokurorsa da patimars _ Soris.~ ramdenadac uzenaesi sasamarTlos winaSe
samarTalwarmoebis dros prokuraturas eniWeboda upiratesoba mosamarTle-
TaTvis miemarTa argumentebiT, romlebsac ar icnobda ganmcxadebeli, samar-
Talwarmoeba ar iyo SejibrebiTi da warmoadgenda me-5 (4) muxlis darRvevas.166

4. kanonierebis gansazRvra

rodesac laparakia imaze, Sesrulda Tu ara me-5 (4) muxlis moTxovnebi,
kanonierebis cneba yovelTvis gulisxmobs konvenciis normebTan Sesabamiso-
bas. dapatimrebul pirs unda hqondes SesaZlebloba eWvis qveS daayenos Seesa-
bameba Tu ara misi patimroba erovnuli kanonmdeblobisa da konvenciis moTx-
ovnebs da xom ar aris igi TviTneburi. amgvarad, Tu piri dapatimrebulia sisx-
lis samarTlebrivad cilismwamebluri gancxadebisaTvis, argumentebi unda
daeqvemdebaros ganxilvas, rom, ramdenadac Cadenili danaSauli ar Seesabame-
ba konvenciiT gaTvaliswinebul sityvis Tavisuflebis uflebas, patimroba am
danaSaulis gamoZiebamde ar SeiZleba iyos gamarTlebuli. amgvarad, didi mniS-
vneloba aqvs imas, sanam ar damtkicdeba, rom arsebobda patimrobis uflebam-
osileba an uflebamosileba ganxorcielda aramarTlzomierad. aseve mniS-
vnelovania, rom procedura aZlevdes patimars saSualebas gaasaCivros dana-
Saulis Taobaze mis mimarT nebismieri eWvis gonivruloba.

saqmeSi _ Jëèius v. Lithuania _ evropis sasamarTlom kvlav aRniSna, rom me-5 (4)
muxli

@dakavebul an dapatimrebul pirebs aZlevs uflebas, raTa ganxilul
iqnes maTi Tavisuflebis aRkveTa konvenciis terminebiT, mxedveloba-
Si eqnebaT ra proceduruli da substanciuri pirobebi, romlebic ar-
sebiTia @kanonierebisaTvis~. es niSnavs, rom kompetenturma sasamarT-

164 ix. agreTve  Nikolova v. Bulgaria (1999 wlis 25 marti).
165 2000 wlis 4  ivlisi; analogiuri miTiTeba gaakeTa evropis sasamarTlom saqmeebSi: Trzaska v.
Poland (2000 wlis 11 ivlisi); Kawka v. Poland (2001 wlis 9 ianvari).
166 2001 wlis  26 ivlisi.
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lom unda Seamowmos ara marto qveynis Sida kanonmdeblobis proce-
durul moTxovnebTan Sesabamisoba, aramed eWvis gonivruloba, romel-
ic amyarebs dakavebis safuZvels, da miznis kanoniereba, romelsac em-
saxureba dakaveba da SemdgomSi _ patimroba.~

am saqmeSi evropis sasamarTlom aRniSna, rom sasamarTloebma, romlebmac
ganaxorcieles ganmcxadeblis winaswari patimroba, ar miuTiTes ganmcxadeb-
lis saCivrebze misi patimrobis arakanonierebis Sesaxeb. metic, zemdgomma sasa-
marTloebma, marTalia, aRiares, rom kiTxvas badebda ganmcxadeblis patimro-
bis kanoniereba, magram mainc ar ganixiles misi pretenzia im droisaTvis mo-
qmed sakanonmdeblo akrZalvaze dayrdnobiT.

bolo drois saqmeSi _ Ilijkov v. Bulgaria _ evropis sasamarTlom ganmarta, rom,
miuxedavad imisa, rom me-5 (4) muxli ar moiTxovs patimrobis kanonierebis ganx-
ilvisas mosamarTleebma mxedvelobaSi miiRon ganmcxadeblis mier wardgeni-
li yoveli argumenti, me-5 (4) muxliT gaTvaliswinebuli ufleba dakargavs
Tavis arss, Tu mosamarTle ugulebelyofs an saqmesTan dakavSirebulad ar
miiCnevs patimris mier wamoyenebul konkretul faqtebs, romlebsac SeuZli-
aT eWvqveS daayenon konvenciis mniSvnelobiT @kanonierebisaTvis~ aucilebe-
li pirobebis arseboba. aRniSnul saqmeSi sasamarTloebma uari Tqves ganexi-
laT ganmcxadeblis argumentacia da mis winaaRmdeg gonivruli eWvis mxardam-
Weri mtkicebuleba, radgan miiCnevdnen, rom am sakiTxze komentaris gakeTebiT
winaswar miiRebdnen gadawyvetilebas sisxlis samarTlis saqmis arsebiT ganx-
ilvamde da, amdenad, mikerZoebulebi iqnebodnen. bulgareTis kanonmdeblo-
bis Sesabamisad, braldebulis patimrobis Sesaxeb gadawyvetilebis miReba eva-
leboda imave mosamarTles, romelsac SemdgomSi arsebiTad unda ganexila saqme.
evropis sasamarTlom ganmarta:

@is garemoeba, rom saqmis ganmxilvelma mosamarTlem miiRo gadaw-
yvetileba winaswari patimrobis Sesaxeb, ar SeiZleba TavisTavad ama-
rTlebdes SiSs, rom igi ar aris miukerZoebeli. Cveulebriv, kiTxvebi,
romlebsac mosamarTlem unda upasuxos winaswari patimrobis Sesaxeb
gadawyvetilebis miRebisas, ar aris igive, rac aris gadamwyveti saboloo
ganaCenisaTvis. mosamarTle, romelic iRebs winaswari patimrobisa da
saqmis winaswari ganxilvis sxva gadawyvetilebebs, ajamebs mis xelT ar-
sebul informacias, raTa darwmundes imaSi, aqvs Tu ara braldebis mx-
ares prima facie safuZveli eWvisaTvis; rodesac sasamarTlos gamoaqvs
ganaCeni, man unda Seafasos, rom sasamarTlos winaSe warmodgenili da
ganxiluli mtkicebuleba sakmarisia braldebulis damnaSaveobis dasa-
dgenad.~

aRniSnuli argumentidan gamomdinare, evropis sasamarTlom cno me-5 (4) mux-
lis darRveva, radgan xelisuflebis damokidebulebam _ daecva miukerZoeblo-
bis principi _ ver SeZlo gaemarTlebina ganmcxadeblis uflebis SezRudva am
debulebis Sesabamisad.

5. gadawyvetileba swrafad unda iqnes miRebuli

rogorc ukve ganvixileT prezumfcia Tavisuflebis aRkveTis winaaRmdeg,
ar aris gasakviri, rom me-5 (4) muxli aseve moiTxovs nebismieri gadawyvetile-

me-5 muxli _ Tavisuflebisa da xelSeuxeblobis ufleba
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ba patimrobis kanonierebasTan dakavSirebiT @swrafad~ iqnes miRebuli. es
ukanaskneli ar gulisxmobs imas, rom igi iseTive imperatiulia, rogorc dauy-
ovneblobis moTxovna me-5 (3) muxlSi. es arcaa gasakviri, radgan samarTlebrivi
sakiTxebi SeiZleba ufro rTuli iyos, rodesac saqme me-5 (4) muxls exeba. amde-
nad, naklebad saeWvoa, rom bevr saqmeSi mimarTvasa da gadawyvetas Soris dasaS-
vebi iyos erTi an ori kviris intervali. Tumca, SesaZlebelia, arsebobdes gan-
sakuTrebuli damokidebuleba intervalTa xangrZlivobis mimarT, rodesac
patimrobis dasawyisidanvea gasaCivrebuli kanoniereba da, aseve es aris me-5
(3) muxliT gaTvaliswinebuli dauyovneblivi wardgenis moTxovnis Seusrule-
bloba.

ufro meti moqmedebis Tavisuflebaa imis gadawyvetisas, Tu ra intervalia
misaRebi Tavdapirvel patimrobasa da sasamarTlo zedamxedvelobas Soris me-
5 (4) muxlis Sesabamisad. mravali saqmidan naTeli xdeba, rom, garkveuli daT-
mobis miuxedavad, rac SeiZleba moxdes gansakuTrebiT rTul saqmeebSi, dro
mainc ar unda aRematebodes ramdenime kviras. periodi, romelic zogYSemTx-
vevaSi gadascilda erT Tves, miuRebeli aRmoCnda, magaliTad, saqmeebSi _ Bez-
icheri v. Italy da Sanchez-Reisse v. Switzerland. gaWianureba, romelic gamowveulia iseTi
faqtorebiT, rogoricaa mosamarTlis SvebulebaSi yofna an misi metismetad
bevri saqmiT gadatvirTva, ar aris sapatio. meore mxriv, patimris mizeziT
gamowveuli gaWianureba mxedvelobaSi ar miiReba. amis magaliTia saqmeebSi _
Navarra v. France, romelSic ganmcxadebelma sakmarisad didi dro gamoiyena apel-
aciis Sesatanad, da _ Luberti v. Italy, romelSic patimari faqtobrivad gauCinar-
da. aseve mniSvnelovania imis aRniSvna, rom, Tu moiTxoven gadawyvetilebas sa-
marTlebriv daxmarebaze, raTa uzrunvelyon dapatimrebuli piris dacva, es
aseve unda mogvardes swrafad; aRsaniSnavia, rom Svidi kvira metismetad xan-
grZlivad CaiTvala saqmeSi _ Zamir v. the United Kingdom.

me-5 (4) muxlis miznebidan gamomdinare, drois aTvla iwyeba maSin, roca daw-
yebulia patimrobis kanonierebis gasaCivrebis samarTalwarmoeba, da mTavrde-
ba, roca patimrobis Taobaze miiReben saboloo gadawyvetilebas. miuxedavad
amisa, SeiZleba dairRves me-5 (4) muxli, roca dapatimrebul pirs uwevs lodi-
ni im dromde, sanam samarTlebrivi dacvis saSualeba misTvis xelmisawvdomi
gaxdeba.

rogorc ukve iTqva, gadawyvetileba swrafi samarTalwarmoebis Sesaxeb
damokidebulia konkretul pirobebze. saqmeSi _ Ilowiecki v. Poland _ evropis sasa-
marTlom ganmarta, rom patimrobis kanonierebis ganxilvasTan dakavSirebuli
samedicino an sxva sakiTxebis sirTule SeiZleba iyos mxedvelobaSi misaRebi
faqtori. sasamarTlom SemdegSi ganacxada, rom

@es mainc ar niSnavs, rom mocemuli saqmis sirTule _ Tundac gansakuTre-
buli _ aTavisuflebs erovnul xelisuflebas arsebiTi valdebulebi-
sagan am debulebis Sesabamisad.~

am saqmeSi evropis sasamarTlom miiCnia, rom samarTalwarmoebis ganmavlo-
baSi patimrobis kanonierebis SefasebisaTvis samedicino xasiaTis mtkice-
bulebis mopovebis aucileblobamac ki ver SeZlo aexsna procesis sruli xan-
grZlivoba, rodesac samidan Svid Tvemde grZeldeboda gaTavisuflebis Taoba-
ze TiToeuli ganmcxadeblis saCivris ganxilva.167

167 2001 wlis 4 oqtomberi.
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samedicino sakiTxebis sirTule, romelsac Seicavda gadawyvetileba patim-
robis vadis gagrZelebis Sesaxeb, aseve wamoiWra saqmeSi _ Baranowski v. Poland. am
SemTxvevaSi evropis sasamarTlom misaRebad CaTvala, rom es SeiZleboda yo-
filiyo siswrafis sakiTxis gadawyvetisas mxedvelobaSi misaRebi faqtori da
aqve aRniSna, rom erovnul sasamarTloebs dasWirdaT mTeli 6 kvira kardiol-
ogis Canaweris misaRebad, Semdegi erTi Tve nevrologisa da fsiqiatris doku-
mentis mosapoveblad da kidev erTi Tve sxva mtkicebulebis misaRebad. evro-
pis sasamarTlos azriT, xangrZlivi intervalebi ar Seesabameboda “special dili-
gence”-s samarTalwarmoebis dros da es iyo me-5 (4) muxlis darRveva.168

sirTulis sakiTxi ar wamoWrila saqmeSi _ Jablonski v. Poland, romelSic evro-
pis sasamarTlom miiCnia, rom ormocdasamdRiani periodi, romelic dasWirda
patimrobis kanonierebis gadawyvetas, saqmis konkretul SemTxvevebSi ewinaaRm-
degeboda siswrafis moTxovnas. poloneTis mTavrobis argumenti, rom uzenaes
sasamarTlos (romelic iyo mowveuli saqmeze gadawyvetilebis gamosatanad)
hqonda uamravi saqme, miuRebeli aRmoCnda evropis sasamarTlosaTvis.169 ufro
metic, saqmeSi _ Rehbock v. Slovenia _ evropis sasamarTlom miiCnia, rom patimris
ori saCivris ganxilvis dro _ ocdasamdRiani ori periodi misi gaTavisufleb-
is Taobaze gadawyvetilebis misaRebad iyo siswrafis moTxovnis darRveva.170

6. kavSiri konvenciis me-5 (3) muxlTan

rogorc Cans, me-5 (4) muxlis moTxovnebi ufro mkacria, vidre me-5 (3) mux-
lisa, gansakuTrebiT, romlebic exeba samarTlebriv warmomadgenlobasa da
SejibrebiTobis proceduras, magram, Tu sasamarTlo zedamxedveloba, romel-
ic saxelmwifos miTiTebiT xorcieldeba, akmayofilebs am moTxovnebs, maSin
CaiTvleba, rom zedamxedveloba asrulebs me-5 (4) muxlis moTxovnebs, sul
cota, im droisaTvis mainc. es sakiTxi imitom aris dasmuli, rom piris patim-
robis kanonierebis gasaCivreba ar aris yovelTvis SesaZlebeli, radgan pirobe-
bi icvleba imgvarad, rom SesaZlebelia patimrobis winandeli samarTlebrivi
safuZveli aRar aRmoCndes misaRebi. amgvarad, es gulisxmobs, rom piris dapa-
timrebis dRidan unda arsebobdes gasaCivrebis mudmivi SesaZlebloba. Tumca,
es imas ar niSnavs, rom patimars SeuZlia saqmis warmoebis aRZvra nebismier mo-
mentSi; es, ueWvelad, migviyvanda sisxlis samarTlebrivi marTlmsajulebis
paralizebamde. Sesabamisad, evropis sasamarTlo mivida im daskvnamde, rom gasa-
Civrebis SesaZlebloba unda arsebobdes gonivrul intervalebSi, rac, Tavis
mxriv, cvladi Sinaarsisaa _ erT wlamde periodi dasaSvebad iqna miCneuli da-
patimrebuli piris fsiqiatriuli avadmyofobis SemTxvevaSi. aRniSnuli, ra
Tqma unda, saxelmZRvanelod ar gamodgeba maSin, rodesac piri dapatimrebu-
lia sasamarTlos winaSe saqmis warmoebis dros. amgvar SemTxvevas Seesabameba
ufro mokle intervalebi, romlebzec precedentuli samarTali miuTiTebs.
xazi unda gaesvas im garemoebas, rom araviTari winaaRmdegoba ar gamouwvevia
erTTvian intervals Bezicheri-s saqmeSi da, cxadia, ufro mokle periodebic mis-
aRebad CaiTvleba. arsebiTi sakiTxia is, rom sasamarTlos SeuZlia Seamowmos
piris patimrobis gamamarTlebeli piroba, rodesac pirs SesaZlebelia hqondes

168 2000 wlis 28 marti.
169 2000 wlis 21 dekemberi.
170 2000 wlis 28 noemberi.
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safuZveli amtkicos, rom patimroba aris arakanonieri da didi albaTobaa imi-
sa, rom msjavrdebamde gavides ramdenime kvira.

sasamarTlo zedamxedvelobis orive forma urTierTSemavsebelia da war-
moadgens konvenciiT garantirebuli piris Tavisuflebis fundamentur moTx-
ovnebs. maT gareSe samarTalwarmoebis borotad gamoyenebis albaToba didia.
es ori forma ar aris saziano efeqtiani sisxlis samarTlis marTlmsajulebis
sistemisaTvis, ramdenadac yovelTvis ukeTesad funqcionirebs iq, sadac dac-
ulia kanonis uzenaesoba.

VII Tavi. kompensacia

konvenciis me-5 (5) muxli moiTxovs, rom yvelas, vinc aris dakavebis an dap-
atimrebis msxverpli am muxlis debulebaTa darRveviT, aqvs aRsrulebadi
ufleba kompensaciaze. amgvari uflebis ararseboba ueWvelad wamoWris pasux-
ismgeblobis sakiTxs evropis sasamarTlos winaSe saqmis warmoebisas. konvenci-
is me-5 (4) muxlis msgavsad, es debuleba specifikuri manifestaciaa me-13 mux-
liT gaTvaliswinebuli ufro zogadi valdebulebisa, romelic uzrunvely-
ofs samarTlebrivi dacvis efeqtian saSualebas, rodesac xdeba nebismieri
garantirebuli uflebisa da Tavisuflebis darRveva.

me-5 (5) muxlis pirobebi ar utovebs diskrecias saxelmwifos, rogorc or-
ganos, romelmac unda uzrunvelyos kompensaciis saSualeba. me-5 (5) muxli
moiTxovs samarTlebrivi dacvis saSualebas sasamarTlos winaSe, rac imas
gulisxmobs, rom aRniSnuli saSualeba uzrunvelyofili unda iyos samarT-
lebrivad savaldebulo gadawyvetilebiT. samarTlebrivi proceduris for-
masTan dakavSirebiT, romliTac SeiZleba kompensaciis uflebis dacva,
erovnul xelisuflebas aqvs moqmedebis mniSvnelovani Tavisufleba. dacvis
saSualebis sxva organoebis (magaliTad, ombudsmenis) mier uzrunvelyofa an
mTavrobis mier ex gratia gadaxda ar aris sakmarisi me-5 (5) muxlis miznebisaTvis.

praqtikaSi samarTlebrivi dacvis saSualeba, Cveulebriv, gulisxmobs fi-
nansur kompensacias. aRsaniSnavia is garemoeba, rom saxelmwifoebis mier ga-
dasaxdeli sakompensacio Tanxis dadgenisas arsebobs garkveuli zRvari, ma-
gram es ukanaskneli ar exeba im aSkara elementebs, romlebic unda aisaxos asan-
azRaurebel TanxaSi. kompensaciis sakiTxis gadawyvetamde qveynis xelisufle-
bam SeiZleba moiTxovos mtkicebuleba zaralis Sesaxeb, romelic warmoSva me-
5 muxlis darRvevam. evropis sasamarTlom daadgina, rom piri SeiZleba iyos
dazaralebuli me-5 muxlis darRvevis Sedegad, magram @ar dadges @kompensaci-
is~ sakiTxi, rodesac ar arsebobs asanazRaurebeli materialuri an aramate-
rialuri zarali~.171

me-5 (5) muxliT gaTvaliswinebuli samarTlebrivi dacvis saSualeba moiTx-
oveba mxolod maSin, rodesac SesaZlo msxverpli iyo dakavebuli an dapatim-
rebuli me-5 muxlis 1_4 punqtebis debulebebis sawinaaRmdegod. gamonaklisi
iqneba saCivari mxolod me-5 (5) muxlis Sesabamisad winaswari gadawyvetilebis

171 ix. Wassink v. the Netherlands.
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ararsebobisas, romelic aRiarebs me-5 muxlis Seusruleblobas rogorc
erovnul, ise konvenciis doneze. ufro xSirad evropis sasamarTlo saCivars
ganixilavs me-5 (5) muxlis Sesabamisad mxolod maSin, Tu igi miiCnevs, rom dar-
Rveulia me-5 muxlis sxva punqti.172 ufro metic, aseT SemTxvevaSi dazarale-
bulisagan Sida saSualebebis amowurvas ar moiTxovs evropis sasamarTlo, raTa
gamoikvlios, SeeZlo Tu ara mas samarTlebrivi dacvis saSualeba mieRo qvey-
nis xelisuflebisagan. Tumca, Tu saxelmwifo @utyuarobis sakmarisi xarisx-
iT~ aCvenebs, rom samarTlebrivi dacvis saSualeba, romelsac moiTxovs me-5
(5) muxli, aris dazaralebulisaTvis xelmisawvdomi, evropis sasamarTlo ar
daadgens am debulebis darRvevas.173 saqmeSi _ Rehbock v. Slovenia, romelSic qvey-
nis xelisuflebam SeinarCuna kompensaciis ufleba im SemTxvevebze, rodesac
Tavisuflebis aRkveTa iyo arakanonieri an warmoadgenda Secdomis Sedegs,
evropis sasamarTlom daadgina me-5 (5) muxlis darRveva, radgan ganmcxadeb-
lis kompensaciis ufleba, romelic gamomdinareobs me-5 (4) muxlis darRvev-
idan _ dapatimrebuli piris ufleba gaasaCivros patimrobis kanoniereba sasa-
marTlos winaSe, romelmac swrafad unda ganixilos da miiRos gadawyvetileba
gaTavisuflebis Taobaze, Tu patimroba iqneba arakanonieri _ ar iyo uzrunve-
lyofili utyuarobis sakmarisi xarisxiT.174

im qveynebSi, sadac konvencia erovnul kanonmdeblobaSia inkorporirebu-
li, sasamarTloebs unda hqondeT amgvari kompensaciis micemis uflebamosile-
ba, rodesac daadgenen me-5 muxlis darRvevas, da isini mzad unda iyvnen aRniS-
nuli uflebamosilebis gansaxorcieleblad; maTi mxridan nebismieri umoqme-
doba ufro daamZimebs me-5 muxlis darRvevas, romelic ukve moxda.

172 ix. Ciulla v. Italy.
173 iqve.
174 2000 wlis 28 noemberi.

me-5 muxli _ Tavisuflebisa da xelSeuxeblobis ufleba
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me-6 muxli

samarTliani ganxilvis ufleba

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvenci-
is me-6 muxlis Tanaxmad:

1. samoqalaqo uflebaTa da movaleobaTa an sisxlis samarTlebrivi nebi-
smieri braldebis gansazRvrisas yvelas aqvs ufleba kanoniT Seqmnili
damoukidebeli da miukerZoebeli sasamarTlos mier gonivrul vadaSi sa-
marTlian da sajaro mosmenaze. sasamarTlo gadawyvetileba cxaddeba sajar-
od, magram demokratiul sazogadoebaSi zneobis, sazogadoebrivi wesrigis an
erovnuli uSiSroebis interesebidan gamomdinare, presa da sazogadoeba Sei-
Zleba ar daiSvas sasamarTlo ganxilvis mTel an mis nawilze, Tuki amas moiTx-
ovs arasrulwlovanTa interesebi, mxareTa piradi cxovrebis dacva an, sasa-
marTlos SexedulebiT, gansakuTrebul garemoebebSi, mkacri aucileblobis
zRvramde, Tu sajarooba zians miayenebda marTlmsajulebis interesebs.

2. yvela, visac bralad edeba sisxlis samarTlis danaSaulis Cadena, iTvle-
ba udanaSaulod manam, sanam misi braleuloba damtkicdeba kanonis Sesabamisad.

3. yvelas, visac bralad edeba sisxlis samarTlis danaSaulis Cadena, aqvs
uflebaTa Semdegi minimumi:

a) dauyovnebliv da detalurad ecnobos misTvis gasageb enaze wayenebu-
li braldebis arsi da mizezi;

b) mieces sakmarisi dro da SesaZlebloba dacvis mosamzadeblad;

c) daicvas Tavi piradad an mis mier arCeuli damcvelis meSveobiT an, Tu
mas ar gaaCnia sakmarisi saxsrebi samarTlebrivi daxmarebis asanazRaureblad,
mieces amis SesaZlebloba ufasod, rodesac marTlmsajulebis interesebi amas
moiTxovs;

d) dakiTxos an daikiTxon mis winaaRmdeg Cvenebis mimcemi mowmeebi da
uzrunvelyofil iqnes mis winaaRmdeg Cvenebis mimcem mowmeTa Tanabar pirobeb-
Si Cayeneba;

e) miiRos Tarjimnis ufaso daxmareba, Tu mas ar SeuZlia gaigos an ila-
parakos enaze, romelsac iyenebs sasamarTlo.

konvenciis me-6 muxli uzrunvelyofs adamianis uflebas samarTlian sasa-
marTlo ganxilvaze mxolod samoqalaqo da sisxlis samarTalwarmoebisas.
aRniSnuli uflebis did mniSvnelobasa da mis fundamenturobas naTlad mow-
mobs is faqti, rom strasburgis sasamarTlos mier gamotanil gadawyvetile-
baTa umravlesoba swored samarTliani sasamarTlo uflebis darRvevas exeba.
konvenciis me-6 muxliT uzrunvelyofili garantiebi ufro yovlismomcvelia
sisxlis samarTalwarmoebisas, vidre samoqalaqo samarTalwarmoebisas. amaze
metyvelebs is faqti, rom zogadi ufleba samarTlian sasamarTlo uflebaze,
romelic moculia konvenciis me-6(1) muxliT, ganmtkicebulia konkretuli ga-
rantiebiT, romlebic mocemulia me-6 muxlis me-2 da me-3 punqtebSi.1
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samoqalaqo uflebebi da valdebulebebi

konvencia ar uzrunvelyofs uflebas samarTlian sasamarTlo ganxilvaze
yvela uflebasa Tu TavisuflebasTan mimarTebiT, romlebic SesaZloa gan-
sazRvrul iqnes erovnul kanonmdeblobaSi. uflebebi da Tavisuflebebi unda
atarebdnen @samoqalaqo~ xasiaTs imisaTvis, raTa moxvdnen me-6 muxlis ganx-
ilvis sferoSi. strasburgis sasamarTlom ganaviTara precedentuli samarTa-
li imasTan mimarTebiT, Tu ra saxis urTierTobisas warmoSobili uflebebi
warmoadgens @samoqalaqo uflebas~ da ra saxis urTierTobisas warmoSobili
uflebebi ar xvdeba me-6 muxlis moqmedebis sferoSi. magaliTad, sasamarTlos
mier miRebul gadawyvetilebaTa Tanaxmad, kerZo pirebs Soris warmoSobili
urTierToba dasaqmebis, sakuTrebis2 an komerciul samarTalTan dakavSire-
bul sferoSi yovelTvis miCneul iqna @samoqalaqo uflebad~.

Tumca, arsebobs aseve Zalian bevri administraciuli Tu sazogado ufle-
ba, romlebic SesaZloa ar exebodes samoqalaqo uflebas an valdebulebas. Tuki
gadavxedavT sasamarTlos mier dafiqsirebul midgomebs, vnaxavT, rom SeuZle-
belia, miRebul iqnes zusti definicia, Tu ra saxis uflebebi Sedis samoqalaqo-
Si da ra saxis uflebebi rCeba me-6 muxlis moqmedebis sferos miRma.

strasburgis sasamarTlo waawyda garkveul problemebs im saqmeebTan dakav-
SirebiT, romlebic exeboda kerZo pirsa da saxelmwifos Soris warmoSobil
urTierTobebs gadasaxadebis, socialuri dacvis da sajaro samsaxurSi
dasaqmebis sferoSi. zogadi wesis Tanaxmad, gadawyvetilebebi, romlebic exe-
ba piris pasuxismgeblobas gadasaxadebis gaxdasTan an gadasaxadebze SeRavaTe-
bis miRebasTan dakavSirebiT, exeba sajaro samarTlis sferos. amitomac isini
ar ganekuTvneba @samoqalaqo uflebebs~ me-6 muxlis gagebiT.

Tumca, saqmeSi Editions Periscope v. France3 sasamarTlom miiCnia, rom saCivari,
romelic exeboda materialur anazRaurebas zianTan mimarTebiT (rac gamoi-
wvia ganmcxadebeli kompaniisaTvis gadasaxadis Semcirebaze ukanonod uaris
Tqmam), xvdeboda me-6 muxlis moqmedebis sferoSi. socialur dacvasTan dakav-
SirebiT saqmeSi Feldbrugge v. the Netherlands4 sasamarTlom daadgina, rom avadmyo-
fobis gamo kompensaciis miReba warmoadgenda samoqalaqo uflebas niderlan-
debis kanonmdeblobis Tanaxmad. sasamarTlom mxedvelobaSi miiRo is faqti,
rom kerZo samarTlis sawyisebi mniSvnelovnad meti iyo aRniSnul saqmeSi, vi-
dre sajaro samarTlis elementebi. sasamarTlom kerZo samarTlis niSnebi aR-
moaCina im faqtebis safuZvelze, rom dasaqmebis xelSekruleba, iseve rogorc
dazRvevis sistema, moicavdnen Zalian bevr msgavs elementebs kerZo samarTal-
Tan. aseve, sasamarTlom yuradReba miaqcia im faqts, rom ganmcxadebeli
sadazRvevo fondSi Senatans ixdida xelfasidan Tanxis daqviTvis gziT. mom-
devno saqmeebSi sasamarTlom ganacxada, rom me-6 muxli ar moicavs socialuri
dazRvevisa da uzrunvelyofis sferos.5 sasamarTlos precedentuli samarTl-
idan gamomdinare, SesaZlebeli xdeba gamovitanoT daskvna, Tu ra saxis urTier-
Tobebidan warmoSobili uflebebi xvdeba samoqalaqo uflebebis CarCoebSi:

1 aRniSnul sakiTxTan dakavSirebiT damatebiTi garantiebi warmodgenilia.
2 Pretto v. Italy 1983 wlis 8 dekembris gadawyvetileba (ganacxadi #7984/77).
3 ix. 1992 wlis 26 martis gadawyvetileba (ganacxadi #11760/85).

me-6 muxli _ samarTliani ganxilvis ufleba
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sasamarTlom ganmarta, rom evropis sabWos wevri da konvenciis xelSemkvre-
li saxelmwifoebis kanonmdeblobebi fundamenturad ganasxvaveben erTmane-
Tisagan sajaro samsaxurSi dasaqmebul moxeleebs da kerZoOsamarTlis Tanax-
mad dasaqmebul adamianebs. Sesabamisad, sasamarTlom daadgina, rom inter alia
sajaro samsaxurSi dasaqmeba da samsaxuridan gaTavisufleba zogadad me-6
muxlis farglebs gareT xvdeba.6 Tumca, saqmeSi Lombardo v. Italy7 sasamarTlom
daadgina, rom dava, romelic warmoiSva mosamarTlis pensiasTan dakavSirebiT
(rac kanoniT iyo gansazRvruli), samoqalaqo uflebas exeboda.

saqmeSi Mavronichis v. Cyprus8 sasamarTlom ganmarta, rom konvenciis me-6 mux-
li exeboda kompensaciasTan dakavSirebul samarTalwarmoebas, romelic Sed-
egad mohyva administraciuli aqtis saSualebiT ganmcxadeblis dawunebas sa-
jaro samsaxurisaTvis.

imisaTvis, raTa me-6 muxli iqnes gamoyenebuli, dava unda Seexebodes samo-
qalaqo uflebas an valdebulebas, romlis arsebobac gansazRvruli unda iyos

SemTxvevebi, romlebic xvdeba
samoqalaqo uflebaTa qveS

SemTxvevebi, romlebic ar xvdeba
samoqalaqo uflebaTa qveS

1.bavSebTan dakavSirebuli

gadawyvetilebebi mag. mamobis

dadgena, meurveoba da kontaqti

(Olsson v. Sweden; Keegan v. Ireland);

2.patentis sakuTrebasTan

dakavSirebuli davebi (magram ara

mis mopovebasTan dakavSirebuli

formalobebi)

British American tobacco v. Netherlands

3.piris ufleba karg reputaciaze

 Golder v. U.K rZelon samsaxuri

4. ufleba profesiul saqmianobaze

Neigel v. France H v. Belgium.

5.komerciuli saqmianobis akrZalvaze

Pudas v. Sweden.

6.ufleba gadasaxadebSi gadaxdili

fulis anazRaurebaze.

(National & Provincial Building
Society and others v. U.K).

1.sagadsaxado aRricxva da gada

saxadebTan dakavSirebuli zogadi

sakiTxebi.

2.imigraciasTan da erovnulobasT

an dakavSirebuli sakiTxebi P. v. U.K

3.sajaro moxeleTa ufleba, gaag

4. patentis moTxovna X v. Austria

5. ufleba saxelmwifo ganaTlebaze

4 ix. 1986 wlis 29 maisis gadawyvetileba (ganacxadi #8562/79).
5 1993 wlis 24  ivnisis gadawyvetileba saqmeze Schuler-Zragan v. Switzerland.
6 ix. Nicolussi v. Austria.
7 1992 wlis 26 noembris gadawyvetileba.
8 1998 wlis 24 aprilis gadawyvetileba.
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erovnuli kanonmdeblobiT. me-6 muxli ar uzrunvelyofs saxelmwifoebis
erovnul doneze raime garkveul Sinaarss samoqalaqo uflebisa Tu valde-
bulebisaTvis9. saqmeSi Fayed v. the United Kingdom sasamarTlom ganacxada:

gaaCnia Tu ara pirs me-6 muxliT moculi pretenzia, damokidebuli Sei-
Zleba iyos ara marto im samoqalaqo uflebis arsebiT Sinaarsze, romel-
ic gansazRvrulia erovnuli kanonmdeblobiT, aramed im saproceso
barierebzec, romlebic xels uSlian an zRudaven potenciuri preten-
ziebis sasamarTlos winaSe wardgenis SesaZleblobas.

aucilebelia ara marto is, rom strasburgis sasamarTlos waredginos dava,
romelic exeba samoqalaqo uflebebsa da valdebulebebs, aramed aucilebelia,
xsenebuli uflebebi da valdebulebebi ganisazRvrebodes Sesabamisi samar-
Talwarmoebis Sedegad. saqmeSi Le Compte v. Belgium sasamarTlom ganacxada, rom
me-6 muxli gamoiyeneba mxolod im SemTxvevaSi, Tuki samarTalwarmoeba @pirda-
pir kavSirSia~ da gadamwyveti mniSvneloba gaaCnia samoqalaqo xasiaTis ufleb-
isa Tu valdebulebis gansazRvrisaTvis.

sisxlis samarTlebrivi braldeba

evropis sabWos wevr saxelmwifoebSi gansxvavdeba da cvalebadobs praqti-
ka imasTan dakavSirebiT, Tu ra sakiTxebi ganixileba sisxlis samarTlebrivi
kuTxiT da ra konkretuli qmedebebi iTvleba sisxlis samarTlebriv danaSaul-
ad. Sesabamisad, strasburgis sasamarTlom Tavis precedentul samarTalSi
ganaviTara sakuTari midgomebi da gamoamJRavna sakuTari avtonomiuri midg-
oma imasTan mimarTebiT, Tu ras gulisxmobs konvenciis me-6 muxliT moculi
termini ~sisxlis samarTlebrivi braldebis gansazRvra~10. xsenebuli avtono-
miuri midgomis dafiqsirebisas sasamarTlo Seexo Semdeg sam kriteriums:

erovnuli klasifikacia:

im SemTxvevaSi, Tuki garkveul sakiTxs an qmedebas erovnuli kanonmdeblo-
ba akvalificirebs, rogorc sisxlis samarTlebrivs, am SemTxvevaSi aRniSnuli
sakiTxi erTmniSvnelovnad xvdeba konvenciis me-6 muxlis ganxilvis sferoSi
(im SemTxvevaSic ki, roca sakiTxi Zalian mcire mniSvnelobisaa). im faqts, rom
evropis sabWos konkretul saxelmwifoSi sakiTxi klasificirebulia, rogorc
ara sisxlis samarTlebrivi, SesaZloa garkveuli (magram ara gadamwyveti) mniS-
vneloba hqondes strasburgis sasamarTlos mier gadawyvetilebis gamotani-
sas. Tuki sasamarTlo mxolod daeyrdnoboda qveynis Sida kanonmdeblobiT
sakiTxis sisxlis samarTlebriv klasifikacias, saxelmwifoebi advilad ai-
cilebdnen Tavidan me-6 muxliT maTze dakisrebul valdebulebebs da marti-
vad gadaakvalificirebdnen sisxlis samarTlebriv qmedebas disciplinarul
an administraciulad.

samarTaldarRvevis xasiaTi:

im SemTxvevaSi, Tuki situacia exeba mxolod pirTa konkretul jgufs (ma-
galiTad, romelime profesiis warmomadgenlebs), maSin aRniSnuli mianiSnebs

9 ix. sasamarTlos gadawyvetileba saqmeze Anne-Marie Andersson v. Sweden 1997  wlis 27  agvisto.
10 Engel v. the Netherlands 1976 wlis 8 ivnisis gadawyvetileba.

me-6 muxli _ samarTliani ganxilvis ufleba
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imaze, rom gamoyenebuli sanqcia ufro metad atarebs disciplinarul (vidre
sisxlis samarTlebriv) xasiaTs. Tumca, Tuki sanqcia zogadi xasiaTisaa, igi,
savaraudod, sisxlis samarTlebrivad CaiTvleba me-6 muxlis miznebisaTvis11.

dakisrebuli sasjelis simkacre:

Tuki qveynis SinakanonmdeblobiT sakiTxi regulirebuli ar aris sisxlis
samarTlebrivi kanonmdeblobiT, strasburgis sasamarTlo imis Sefasebisas _
xvdeba Tu ara Sesabamisi sakiTxi me-6 muxlis ganxilvis sferoSi _ yvelaze did
mniSvneloba aniWebs sasjelis simkacres, romelic ganmcxadebels daekisra an
SesaZloa dakisreboda. saqmeSi Bendenoun v. France sasamarTlom daadgina, rom
sanqciebi, romlebic mniSvnelovan finansur jarimebs moiazrebdnen gadasaxa-
dis gadauxdelobisaTvis, @sisxlis samarTlebrivi~ iyo, vinaidan moicavda se-
riozul sasjels (maT Soris, patimrobas gadauxdelobis SemTxvevaSi). sasa-
marTlom ramdenime sadao saxis samarTaldarRveva erTmniSvnelovnad sisxlis
samarTlebrivad miiCnia _ magaliTad, marTlmsajulebis ganxorcielebis
winaaRmdeg mimarTuli samarTaldarRvevebi.

rac Seexeba TviT sisxlis samarTlebriv braldebas, sasamarTlo masSi
moiazrebs rogorc @pirisaTvis kompetenturi xelisuflebis organos mier
oficialur Setyobinebas, rom man, savaraudod, Caidina sisxlis samarTlebrivi
danaSauli~, aseve eWvmitanilis mdgomareobas, rodesac es ukanaskneli mniS-
vnelovnad da arsebiTad iqna xelyofili12 (magaliTad, pirisaTvis Tavisufleb-
is aRkveTa, jarimis dakisreba). im momentis gansazRvra, Tu rodis daeqvemde-
bara piri sisxlis samarTlebriv braldebas, Zalian mniSvnelovania, radganac
swored am momentidan iwyeba gonivruli vadis aTvla.

samarTalwarmoebis etapebi, romlebic xvdeba me-6 muxlis ganxilvis
sferoSi

miuxedavad im faqtisa, rom adamianis uflebaTa evropuli konvenciis me-6
muxli miuTiTebs konkretulad samarTlian sasamarTlo ganxilvaze, es uka-
naskneli gamoiyeneba aramarto TviT ganxilvasTan mimarTebiT, aramed im etape-
bis mimarTac, romlebic win uswreben da Tan sdeven sasamarTlo ganxilvas. sisx-
lis samarTlebriv saqmeebTan mimarTebiT sasamarTlom daadgina, rom konvenci-
is me-6 muxlis moqmedebis sferoSi xvdeba wina sasamarTlo etapze xelisufleb-
is erovnuli kompetenturi organos mier ganxorcielebuli gamoZiebis pro-
cesi13.

adamianis uflebaTa evropuli konvenciis me-6 muxli ar moiazrebs da ar
uzrunvelyofs apelaciis uflebas rogorc samoqalaqo, aseve sisxlis samar-
TalwarmoebasTan dakavSirebul saqmeebSi14. Tumca, rodesac saxelmwifo
uzrunvelyofs apelaciis uflebas, maRali instanciis sasamarTlos winaSe
gamarTuli samarTalwarmoeba SesabamisobaSi unda iyos konvenciis me-6 muxl-

11 Lauko v. Slovakia 1998 wlis 2 seqtembris gadawyvetileba.
12 Deweer v. Belgium 1980 wlis 27  Tebervlis gadawyvetileba.
13 Imbroscia v. Switzerland.
14 sisxlis samarTlis saqmeebSi apelaciis ufleba uzrunvelyofilia konvenciis me-7 oqmis
me-2 muxliT.
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Tan. yuradRebas ipyrobs sasamarTlos mier aRiarebuli erTi Zalian sain-
tereso midgoma _ adgili ar eqneba konvenciis me-6 muxlis darRvevas, Tu igi
ar akmayofilebs iseT moTxovnas, rogoricaa ufleba saqmis sajaro ganxilvaze.
me-6 muxli ar dairRveva mxolod im SemTxvevaSi, Tuki aRniSnuli moTxovna dak-
mayofilebul iqneba dabali instanciis sasamarTloSi. saqmeSi Bruella Gomez v.
Spain15 strasburgis sasamarTlom daadgina, rom saqmis arsebiT ganxilvaze daS-
vebasTan dakavSirebuli axali wesebi, romlebic moqmedebda espaneTis uzenaes
sasamarTloSi, Seusabamod ar zRudavda apelaciiT mimarTvis uflebas.

strasburgis sasamarTlos precedentuli samarTlis Tanaxmad, konvenci-
is me-6 muxliT garantirebuli ufleba vrceldeba ara marto sasamarTlo ganx-
ilvasa da mis winmswreb etapebze, aramed Tanmdev etapebzec (rogoric aris sasa-
marTlo ganxilvis Sedegad gamotanili gadawyvetilebis aRsruleba). aRniS-
nuli midgoma sasamarTlom pirvelad daafiqsira samoqalaqo samarTalwarmoe-
basTan dakavSirebiT saqmeSi Hornsby v. Greece16. analogiuri midgoma gamoamJRavna
adamianis uflebaTa evropis sasamarTlos didma palatam saqmeze Assanidze v.
Georgia17, romelic exeboda qveynis uzenaesi sasamarTlos mier sisxlis samar-
Talwarmoebis saqmeze gamotanili gamamarTlebeli ganaCenis aRusruleblo-
bas TiTqmis 3 wlis manZilze. aRniSnul saqmeSi sasamarTlom erTmniSvnelovnad
ganacxada, rom:

sasamarTlo kvlavac imeorebs, rom gamotanili ganaCenis aRsruleba aR-
qmul unda iqnes, rogorc sasamarTlo ganxilvis ganuyofeli nawili me-
6 muxlis miznebisaTvis (ix. mutatis mutandis, zemoxsenebuli saqme Hornsby v.
Greece, gv. 510-11, punqti 40; Burdov v. Russia, # 59498/00, punqtebi 34 da 35,
ECHR 2002-III; da Jasiuniene v. Lithuania, # 41510/98, punqti 27, 2003 wlis 6
marti).

...

konvenciis me-6 muxliT miniWebuli garantiebi iluziuri iqneboda, Tuki
xelSemkvreli saxelmwifos erovnuli sakanonmdeblo Tu administraci-
uli sistema miscemda imis SesaZleblobas, rom gamamarTlebeli sasa-
marTlo gadawyvetileba gamarTlebuli piris sazianod ganuxorciele-
beli darCeniliyo. daujerebeli iqneboda, rom me-6 muxlis 1-li punq-
ti, amave muxlis me-3 punqtTan erTad aRebuli, moiTxovdes xelSemkvre-
li saxelmwifosagan pozitiuri nabijebis gadadgmas yvela im pirTan mi-
marTebaSi, romlebsac brali waeyenaT sisxlis samarTlis danaSaulis
CadenaSi (sxva magaliTebTan erTad ix. Barberà, Messegué and Jabardo v. Spain,
1988 wlis 6 dekembris ganaCeni, seria # 146, gv. 33-34, punqti 78) da de-
talurad gansazRvravdes procesSi monawile mxaris garantiebs (samar-
Talwarmoeba, romelic aris samarTliani, sajaro da swrafi), amave dros
ar icavdes gamamarTlebeli gadawyvetilebis ganxorcielebas, romel-
ic gamotanili iqna aseTi samarTalwarmoebis Sedegad. sisxlis samarTal-
warmoeba Seadgens erT mTlian nawils da me-6 muxliT garantirebuli
dacva ar wyvets moqmedebas pirvel instanciaSi miRebuli gadaw-
yvetilebis Semdgom (ix. mutatis mutandis, Belziuk v. Poland, 1998 wlis 25 mar-
tis ganaCeni, moxsenebebi 1998-II, gv. 570, punqti 37).

15 1997 wlis 19 dekembris gadawyvetileba.-m�
16 1997 wlis 19 martis gadawyvetileba.
17 2004 wlis 8 ivlisis gadawyvetileba.
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xelmisawvdomoba sasamarTloze

marTalia, sasamarTloze xelmisawvdomobis ufleba naTlad ar aris gan-
sazRvruli adamianis uflebaTa evropuli konvenciis me-6 muxlSi, magram sasa-
marTlom saqmeSi Golder v. the United Kingdom daadgina, rom sasamarTloze xelm-
isawvdomobis ufleba moculia konvenciis me-6 muxliT da warmoadgens mis erT-
erT umniSvnelovanes elements.

@amrigad, sasamarTlo, @interpretaciis damxmare saSualebebisadmi~ mi-
marTvis gareSe, rogorc es gansazRvrulia venis konvenciis 32-e mux-
liT, midis im daskvnamde, rom me-6 muxlis 1-li punqti icavs nebismieri
piris uflebas _ warmoadginos samoqalaqo uflebebTan da valdebule-
bebTan, aseve sisxlis samarTlis braldebasTan dakavSirebuli saCivari
sasamarTlos an tribunalis winaSe. ase rom, es muxli moicavs @uflebas
sasamarTloze~, romlis ufleba sasamarTlosadmi xelmisawvdomobaze
(rac gulisxmobs samoqalaqo da sisxlis samarTlebriv” sakiTxebTan
dakavSirebuli samarTalwarmoebis aRZvris uflebas sasamarTlos
winaSe) warmoadgens mxolod erT mxares. amas emateba me-6 muxlis 1-l
punqtSi CamoTvlili garantiebi, romlebic exeba sasamarTlos organi-
zebasa da Semadgenlobas, sasamarTlo procesebis warmarTvas. jamSi yve-
laferi es qmnis uflebas saqmis patiosan da samarTlian ganxilvaze~.

aRniSnuli uflebis efeqturad ganxorcielebam, SesaZloa, sxva valdebule-
bebic daakisros konvenciis xelSemkvrel saxelmwifoebs _ magaliTad, iseTi
valdebulebebi, rogoricaa samarTlebrivi daxmarebis aRmoCenis18 valdebule-
ba samoqalaqo xasiaTis iseT saqmeebSi, romlebic amas saWiroeben maTi sirTu-
lidan gamomdinare. saqmeSi Faulkner v. the United Kingdom19 samoqalaqo saqmeze sa-
marTlebrivi daxmarebis aRmouCenloba miCneul iqna me-6 muxlis moTxovnaTa
darRvevad. kerZod, dadginda, rom aRniSnuli ewinaaRmdegeboda ganmcxadeb-
lis uflebas, ganexorcielebina sasamarTloze efeqturi xelmisawvdomoba.
sasamarTlos winaSe aRniSnul saqmeze morigeba iqna miRweuli mas Semdgom, rac
mTavrobam ikisra valdebuleba, uzrunveleyo samarTlebrivi daxmarebis
sistema samoqalaqo saqmeebSi.

saxelmwifoebs miniWebuli aqvT Tavisufali arCevanis ufleba sasamarT-
loze xelmisawvdomobis saSualebaTa uzrunvelyofasTan dakavSirebiT. anu,
aqedan gamomdinare, SesaZlebelia, dadgenil iqnes garkveuli SezRudvebi sasa-
marTloze xelmisawvdomobasTan mimarTebiT. Tumca, aRniSnuli SezRudvebi
zians ar unda ayenebdes TviT xelmisawvdomobis uflebis ZiriTad arss20, unda
emsaxurebodes konkretul kanonier mizans da unda iyos proporciuli. sasa-
marTlos mier ganxiluli SezRudvebi moicavs, magaliTad, sarCelis uzrunve-
lyofis gadasaxadebs21, konkretuli kategoriis mosarCeleTa mier samarTal-
warmoebis aRZvris SezRudvas22 da xandazmulobis vadebs23.

zemoxsenebulidan gamomdinare, imisaTvis, raTa saxelmwifoebisaTvis mini-
Webuli diskreciis safuZvelze sasamarTloze xelmisawvdomobasTan dakav-
SirebiT dadgenili SezRudvebi konvenciis me-6 muxlTan Sesabamisad CaiTva-
los, unda akmayofilebdes Semdeg moTxovnebs:

18 ix. Airey v. Ireland.
19 ix. 1999 wlis 30 noembris gadawyvetileba.
20 ix. Winterwerp v. the Netherlands.
21 ix.Tolstoy Miloslavsky v. the United Kingdom.
22 ix. Winterwerp v. the Netherlands.
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unda emsaxurebodes kanonier mizans;

SesabamisobaSi unda iyos proporciulobis principTan;

zians ar unda ayenebdes TviT sasamarTloze xelmisawvdomobis ufleb-
is arss.

strasburgis sasamarTlos mier sasamarTloze xelmisawvdomobis ufleba
darRveulad iqna miCneuli, rodesac:

1. eklesias uari eTqva sakuTrebis aRdgenasTan dakavSirebuli samarTal-
warmoebis aRZvraze im motiviT, rom mas ar gaaCnda samarTlebrivi statusi24;

2. samarTalwarmoebis aRZvra SesaZlebelia mxolod sxva pirisa Tu orga-
nos mier miuxedavad imisa, rom ganmcxadebels gaaCnia pirdapiri interesi sa-
marTalwarmoebasTan dakavSirebiT25;

3. policia sargeblobs imunitetiT mis winaaRmdeg samoqalaqo samarTal-
warmoebis aRZvrisagan, rodesac es ukanaskneli ver ganaxorcielebs danaSau-
lis jerovan gamoZiebas26;

4. sasamarTloebi ar arian kompetenturni, ganixilon saCivari, romelic
dakavSirebulia komunisturi diqtaturis periodSi qonebis restituciasTan27.

ufleba damoukidebel da miukerZoebel sasamarTloze

konvenciis me-6 muxlis Tanaxmad, yvelas aqvs ufleba kanoniT Seqmnili
damoukidebeli da miukerZoebeli sasamarTlos mier gonivrul vadaSi sa-
marTlian da sajaro mosmenaze. aRniSnul garantiaSi ori moTxovnaa erTmaneT-
Tan gadajaWvuli _ sasamarTlos damoukidebloba da miukerZoebloba,
romelTac strasburgis sasamarTlo yovelTvis erTad ganixilavs.

damoukidebloba

imis Sefasebisas, aris Tu ara erovnuli sasamarTlo damoukidebeli, stras-
burgis sasamarTlo ramodenime faqtors aqcevs gansakuTrebul yuradRebas:

sasamarTlos wevrTa daniSvna;

mosamarTleTa Tanamdebobaze daniSvnis vada;

garantiebi, romlebic uzrunvelyofen mosamarTleebs, ar ganicadon
zewola;

sasamarTlos mier damoukideblobis gamomJRavneba.

strasburgis sasamarTlom gansakuTrebuli yuradReba gaamaxvila moTx-
ovnaze, rom erovnuli sasamarTlo damoukidebeli unda iyos rogorc aRmas-
rulebeli xelisuflebisagan, aseve mxareebisagan28. damoukideblobis erT-erT

23 ix. Stubbings v. the United Kingdom.
24 Canea Catholic Church v. Greece 1997  wlis 16 dekembris gadawyvetileba.
25 oly Monasteries v. Greece.
26 Osman v. Turkey.
27 Elizabeta Vasilescu v. Romania 1998 wlis 22 maisis gadawyvetileba.
28 Ringeisen v. Austria 1971 wlis 16 ivlisis gadawyvetileba.
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umniSvnelovanes niSnad evropulma sasamarTlom daasaxela moTxovna, rom
erovnuli sasamarTlosa Tu tribunalis mier gamotanili gadawyvetileba sa-
marTlebrivad savaldebulo unda iyos Sesasruleblad29. erovnul sasamarT-
los ar gaaCnia damoukideblobis aucilebeli xarisxi, Tuki igi savaldebulod
aRiarebs mTavrobis mier micemul mosazrebas im xelSekrulebis debulebebis
ganmartebasTan dakavSirebiT, romlis interpretacia da ganmartebac man unda
moaxdinos.

saqmeSi Sramek v. Austria30 sasamarTlom daadgina me-6 muxlis darRveva imis
safuZvelze, rom tribunali ar iyo damoukidebeli, vinaidan samarTalwarmoe-
bis monawile iyo mTavroba, xolo misi warmomadgeneli ki _ tribunalis momx-
senebel pirze ierarqiulad zemdgomi Tanamdebobis piri.

mxolod is faqti, rom tribunalis wevrebi iniSnebian aRmasrulebeli xe-
lisuflebis warmomadgenlis mier, TavisTavad ar arRvevs konvencias. imis-
aTvis, raTa dadgenil iqnes me-6 muxlis darRveva, ganmcxadebels dasWirdeba
damtkiceba, rom TviT daniSvnis praqtika mTlianobaSi aradamakmayofilebeli
iyo.

miukerZoebloba

saqmeSi Piersack v. Belgium miukerZoebloba sasamarTlom ganmarta, rogorc
saqmesTan dakavSirebiT winaswari rwmenis da mikerZoebis uqonloba. imis Se-
fasebisas, aris Tu ara sasamarTlo miukerZoebeli, strasburgis sasamarTlo
iyenebs rogorc subieqtur, aseve obieqtur tests.

subieqturi testis Tanaxmad, warmodgenil unda iqnes faqtebi, romlebic
daamtkiceben, rom sasamarTlos wevri moqmedebda mikerZoebiT ganmcxadeblis
interesebis sawinaaRmdegod31. aRniSnuli testis ganxorcieleba da damtkice-
ba gansakuTrebiT Znelia ganmcxadeblisaTvis, radganac man unda daamtkicos,
rom namdvilad hqonda adgili sasamarTlos mier mikerZoebas.

obieqturi testis safuZvelze gansazRvrul unda iqnes _ mosamarTlis qce-
vis garda, arsebobs Tu ara sxva faqtebi, romlebic wamoWrian eWvebs mis miuk-
erZoeblobasTan dakavSirebiT. sakiTxi dgas im kuTxiT, gamarTlebuli SeiZle-
ba iyos Tu ara ganmcxadeblis SiSi, rom mosamarTle ar sargeblobs miukerZoe-
blobis aucilebeli xarisxiT32.

saqmeSi Hauschildt v. Denmark strasburgis sasamarTlom daadgina, rom adg-
ili hqonda konvenciis me-6 muxlis, kerZod miukerZoeblobis, debulebis dar-
Rvevas, radganac mosamarTles, romelic saqmes ixilavda, monawileoba hqonda
miRebuli wina sasamarTlo etapze ganmcxadeblisaTvis aRmkveTi RonisZiebis
Sefardebis gadawyvetilebis gamotanaSi. xsenebulma mosamarTlem wina sasa-
marTlo gadawyvetilebaTa gamotanis 9 SemTxvevaSi miuTiTa gansakuTrebiT
Zlier eWvze, rom ganmcxadebeli damnaSave iyo. Sesabamisad, strasburgis sasa-
marTlom gadawyvita, rom ganmcxadeblis SiSi, winaswar Camoyalibebul mr-
wamsTan da mikerZoebasTan dakavSirebiT, obieqturad gamarTlebuli iyo.

29 ix. Van de Hurk v. the Netherlands 1994  wlis 19 aprilis gadawyvetileba.
30 1984 wlis 22 oqtombris gadawyvetileba.
31 Hauschildt v. Denmark 1989 wlis 24  maisis gadawyvetileba.
32 Fey v. Austria 1993 wlis 24  Tebervlis gadawyvetileba.
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aseTsave magaliTs warmoadgens saqme Ferrantelli and Santangelo v. Italy, sadac
sasamarTlom daadgina me-6 muxlis darRveva im motiviT, rom saapelacio
kolegiis Tavmjdomare, romelic ixilavda ganmcxadeblis saapelacio saCivars,
monawileobas iRebda ganmcxadeblis mier Cadenili qmedebis Tanamonawilis
msjavrdebaSi. TanamonawilesTan dakavSirebiT gamotanili ganaCeni moicavda
mraval miniSnebas ganmcxadeblis xsenebul danaSaulSi monawileobaze. garda
amisa, saapelacio sasamarTlos mier gamotanili ganaCeni, romliTac msjavri
daedo ganmcxadebels, iSveliebda mraval citatas wina ganaCenidan, romelic
exeboda da msjavrs sdebda ganmcxadeblis Tanamonawiles. strasburgis sasa-
marTlom xsenebuli faqtobrivi garemoebebi sakmarisad CaTvala imisaTvis,
raTa ganmcxadeblis SiSi _ mosamarTlis miukerZoeblobasTan dakavSirebiT _
gamarTlebulad CaeTvala.

samarTliani sasamarTlo uflebis garantiebi

sasamarTlo ganxilvaze gansasjelis daswrebis ufleba

sisxlis samarTlis saqmeebTan dakavSirebiT sasamarTlom daadgina, rom
gansasjels ufleba unda hqondes, daeswros sasamarTlo ganxilvas33. ganmcxa-
deblis gareSe sasamarTlo ganxilvis Catareba SesaZlebelia mxolod maSin,
Tuki xelisuflebis organoebi moqmedebdnen patiosnad da jerovani RonisZ-
iebebi ganaxorcieles braldebulis warsadgenad sasamarTlo sxdomaze, magram
aman Sedegi ar gamoiRo34.

piris ufleba, daeswros saapelacio saCivars, damokidebulia TviT am sa-
Civris farglebze. anu, im SemTxvevaSi, Tuki sasamarTlo ganixilavs mxolod
samarTlebriv sakiTxebs anu sakasacio saCivars, ganmcxadeblis daswreba ar
aris aucilebeli. im SemTxvevaSi, Tuki ganixileba rogorc faqtebi, aseve sa-
marTlebrivi sakiTxebi, ganmcxadeblis daswrebis aucilebloba gansazRvrul
unda iqnes iqidan gamomdinare, Tu ramdenad Seuwyobs aRniSnuli xels sasamarT-
los, imsjelos faqtobriv garemoebebTan mimarTebiT.35

danaSaulis aRiarebis valdebulebisagan Tavisufleba

samarTliani sasamarTlo ganxilvis ufleba aseve moicavs danaSaulis
aRiarebisagan Tavisuflebis uflebas. saqmeSi Saunders v. the United Kingdom ko-
mpaniis direqtori valdebuli iyo, kanonmdeblobis Tanaxmad, sisxlis samarT-
lebrivi pasuxismgeblobis SiSiT, pasuxi gaeca kiTxvebisaTvis, romlebic mas
dausves samTavrobo inspeqtorebma. sasamarTlom daadgina, rom adgili hqon-
da konvenciis me-6 muxlis darRvevas im motiviT, rom is informacia, romelic
xsenebulma pirma misca gamoZiebas, gamoyenebul iqna, rogorc mtkicebuleba
mis winaaRmdeg im sasamarTlo ganxilvaze, romlis Sedegadac mas msjavri dae-
do. yvelaze mTavari is aris, rom ganmcxadeblis msjavrdeba umTavresad ar
emyarebodes msjavrdebulis mier sasamarTlo Tu wina sasamarTlo etapze
micemul Cvenebas. danaSaulis TviTaRiarebis principis darRvevad ar CaiTv-
leba, rodesac pirs daakisreben jarimis gadaxdas ficis dadebaze uaris Tq-

33 Ekbatani v. Sweden.
34 Colloza and Rubinat v. Italy.
35 Beliziuk v. Poland 1998 wlis 25 martis gadawyvetileba.

me-6 muxli _ samarTliani ganxilvis ufleba



240

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

masTan dakavSirebiT _ sanam gamomZiebeli mosamarTle misgan mtkicebulebebs
moipovebs.36

samarTlebriv saSualebaTa Tanasworoba

adamianis uflebaTa evropulma sasamarTlom daadgina, rom samarTlebriv
saSualebaTa Tanasworobis dacva warmoadgens samarTliani sasamarTlo
uflebis erT-erT umniSvnelovanes mxares. samarTlebriv saSualebaTa Tanas-
worobis principis Tanaxmad, samarTalwarmoebis TiToeul mxares unda mieces
gonivruli SesaZlebloba, raTa saqmesTan dakavSirebiT Tavisi argumentacia
warmoadginos sasamarTlos winaSe ise, rom arsebiTi uTanasworoba ar ganica-
dos meore mxaresTan mimarTebiT.U

strasburgis sasamarTlom aRniSnuli principis darRveva daadgina sisx-
lis samarTalwarmoebasTan dakavSirebul saqmeSi Foucher v. France. mopasuxes,
romelsac surda, sakuTari interesebi TviTon warmoedgina, uari eTqva
prokuroris mier saqmis masalebze xelmisawvdomobis ganxorcielebis faq-
toris gamo. man ver SeZlo, moepovebina dokumentacia, romelic mis saqmesTan
iqneboda dakavSirebuli da, Sesabamisad, ver SeZlo, moemzadebina sakuTari
argumentacia jerovnad da adekvaturad.

Tanasworobis principi aseve gamoiyeneba samoqalaqo samarTalwarmoe-
basTan mimarTebiT da darRveulad miiCneva maSin, rodesac, magaliTad, ganm-
cxadeblebs ar eZlevaT saSualeba, pasuxi gascen werilobiT argumentacias,
romelic warmodgenilia sasamarTlos winaSe saxelmwifo warmomadgenlis, ad-
vokatis mier.37 saqmeSi Ankerl v. Switzerland sasamarTlom ar daadgina Tanasworo-
bis principis darRveva, rodesac Sveicariis sasamarTlom uari ganucxada gan-
mcxadeblis meuRles, ficis qveS mieca Cveneba sasamarTlosaTvis ganmcxadeb-
lis saCivris mxardasaWerad.

Tanasworobis principis darRvevas aseve adgili eqneba maSinac, Tuki kon-
venciis xelSemkvreli saxelmwifos Sida kanonmdebloba araTanabar mdgomar-
eobaSi ayenebs samarTalwarmoebis mxareebs, roca es mimarTulia ganmcxadeb-
lis samoqalaqo sarCelis Sedegad warmoebuli samarTalwarmoebis Sedegis mis
winaaRmdeg warmarTvisaken.

saqmeSi Jespers v. Belgium adamianis uflebaTa evropulma komisiam daadgina,
rom Tanasworobis principi me-6 muxlis me(3) punqtTan erTad akisrebs valde-
bulebas sagamoZiebo organoebs, braldebuls gaacnon nebismieri masala,
romelic maT xelT aqvT, an romelzec maT SeiZleba xeli miuwvdebodeT _ imis
gaTvaliswinebiT, rom am masalis an informaciis meSveobiT braldebuls See-
Zleba Tavis gamarTleba an misTvis dakisrebuli sasjelis Semsubuqeba. aRniS-
nuli wesi aseve vrceldeba masalebsa Tu informaciaze, romelsac SeuZlia
gamoZiebis mowmis mier micemuli Cvenebis gabaTileba.

SejibrebiTobis principi

saqmeSi Vermelen v. Belgium38 sasamarTlom ganmarta, rom SejibrebiTobis prin-
cipi niSnavs imas, rom samarTalwarmoebis mxareebs hqondeT Sansi, icnobdnen
36 Serves v. France 1997  wlis 20 oqtombris gadawyvetileba.
37 Ruiz Mateos v. Spain.
38 1996 wlis 20 Tebervlis gadawyvetileba.
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da hqondeT komentarebis gakeTebis saSualeba saqmesTan dakavSirebul yvela
mtkicebulebasTan mimarTebiT. aRniSnuli principis darRvevas adgili hqon-
da saqmeSi Van Orshoven v. Belgium39, rodesac ganmcxadebels ar gaaCnda saSuale-
ba, belgiur sasamarTloebSi pasuxi gaeca generaluri prokuroris mier war-
modgenili argumentaciisaTvis.

saqmeSi Rowe and Davis v. the United Kingdom evropulma sasamarTlom ganmarta,
rom Sesabamisi mtkicebulebebis gamJRavneba absolutur uflebas ar warmoad-
gens da SezRudva SesaZloa ganxorcieldes mowmeTa dacvis interebidan an
policiis mier gamoZiebis meTodebis saidumloebis dacvis interesebidan ga-
momdinare. Tumca, rac yvelaze mTavaria, erovnulma sasamarTlom umTavre-
sad ar SeiZleba, msjavrdeba daafuZnos im mtkicebulebaze, romlis mom-
dinareoba (an TviT Sinaarsi) ar aris cnobili ganmcxadeblisaTvis.

gonivruli vada

evropuli konvenciis me-6 muxli yvelasaTvis uzrunvelyofs samarTlian
sasamarTlo ganxilvis uflebas, romelic unda ganxorcieldes gonivrul va-
daSi. strasburgis sasamarTlos ganmartebiT, aRniSnuli garantiis mizans war-
moadgens @samarTalwarmoebis mxareebis dacva gaWianurebuli sasamarTlo sa-
marTalwarmoebisagan~. garantia:

@xazs usvams marTlmsajulebis gaWianurebis gareSe ganxorcielebis
saWiroebas, romlis ararsebobasac SeuZlia, ziani miayenos TviT marTlmsaju-
lebis efeqturobasa da sarwmunoobas~.

xsenebulidan gamomdinare, gonivruli vadis moTxovnis daniSnulebas war-
moadgens imis uzrunvelyofa, rom sasamarTlo gadawyvetilebis meSveobiT
gonivrul vadaSi pirma bolo mouRos im daucvel mdgomareobas, romelSic igi
aRmoCnda samoqalaqo Tu sisxlis samarTalwarmoebis mimdinareobis period-
Si. anu, aRniSnuli, pirvel rigSi, Sedis rogorc Tavad piris, aseve marTlmsa-
julebis jerovnad ganxorcielebis interesSi.

gansaxilveli gonivruli vadis aTvla samoqalaqo samarTalwarmoebasTan
dakavSirebul saqmeebSi iwyeba samarTalwarmoebis aRZvrisTanave, xolo sisx-
lis samarTalwarmoebasTan dakavSirebul saqmeebSi _ braldebis wayenebi-
sTanave40. rac Seexeba gonivruli vadis dinebis Sewyvetas, es momenti dgeba ma-
Sin, rodesac saqmesTan dakavSirebuli samarTalwarmoeba mTavrdeba umaRles
instanciaSi, anu, rodesac saqmesTan dakavSirebuli ganxilvis Sedegad gamot-
anil iqneba saboloo gadawyvetileba.41

strasburgis sasamarTlo erovnul instanciebSi ganxorcielebuli samar-
Talwarmoebis xangrZlivobis Semowmebas iwyebs im dRidan, rodesac xe-
lSemkvrelma saxelmwifom moaxdina konvenciis ratificireba. Tumca, mxed-
velobaSi miiReba drois is xangrZlivoba, romelic gavida ratificirebamde.42

strasburgis sasamarTlom mis mier dadgenil precedentul samarTalSi
aRniSna, rom rodesac sakiTxi exeba erovnul instanciebSi ganxorcielebuli

39 1997 wlis 25 ivnisis gadawyvetileba.
40 Scopelliti v. Italy 1993 wlis 23 noembris gadawyvetileba.
41 Scopelliti v. Italy 1993 wlis 23 noembris gadawyvetileba.
42 Proszak v. Poland 1997  wlis 16 dekembris gadawyvetileba.
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samarTalwarmoebis xangrZlivobis gonivrulobas, mxedvelobaSi unda iqnes
miRebuli Semdegi faqtorebi:

1. gansaxilveli saqmis sirTule;

2. ganmcxadeblis qmedebebi da misi qceva;

3. saxelmwifos marTlmsajulebisa da administraciuli organoebis
qmedebebi.43

amasTan erTad, sasamarTlos ar dauwesebia raime universaluri saxis stan-
darti gonivrul vadasTan dakavSirebiT, aramed mxedvelobaSi iRebs konkret-
uli saqmis garemoebebs da, zemoxsenebuli kriteriumebis safuZvelze, axor-
cielebs saqmis mTlian da yovlismomcvel Sefasebas.

1. saqmis sirTule

saqmis sirTulis SefasebisaTvis saqmesTan dakavSirebuli yvela faqtori
unda iqnes Sefasebuli. saqmis sirTule SesaZloa dakavSirebuli iyos rogorc
faqtebTan, aseve samarTlebriv sakiTxebTan.44 strasburgis sasamarTlo mniS-
vnelobas aniWebs im faqtebis xasiaTs, romlebic dadgenil unda iqnes45, aseve,
saqmeSi monawile braldebulebisa da mowmeebis raodenobas46, saqmeebis gaer-
Tianebas47, proceduraSi sxva pirebis Carevas.48

im SemTxvevaSi, Tuki saqme gansakuTrebuli sirTuliT gamoirCeva, SesaZle-
belia, gamarTlebulad CaiTvalos xangrZlivi samarTalwarmoeba. magaliTad,
saqmeSi BoddaerT v. Belgium49 eqvsi weli da sami Tve strasburgis sasamarTlos mier
ar CaiTvala aragonivrulad, radganac saqme exeboda mkvlelobasTan dakavSire-
bul rTul gamoZiebas da paraleluri ori saqmis mimdinareobas. Tumca, xseneb-
uli ar gamoricxavs imas, rom Zalian rTul saqmeebSic SesaZlebelia, adgili
hqondes aragonivrul gaWianurebas. saqmeSi Ferantelli and Santangelo v. Italy50 sasa-
marTlom daadgina, rom samarTalwarmoebis mimdinareoba 16 wlis ganmavloba-
Si saqmeze, romelic exeboda mkvlelobasTan da arasrulwlovanebTan dakavSire-
bul rTul saqmes, aragonivruli da Seusabamo iyo konvenciis me-6 muxlTan.

2. ganmcxadeblis qmedebebi da misi qceva

im SemTxvevaSi, Tuki samarTalwarmoebis gaWianureba gamowveulia ganmcx-
adeblis mizeziT, aRniSnuli safuZvels gamoaclis mis saCivars samarTalwar-
moebis gaWianurebasTan dakavSirebiT. Tumca, ganmcxadeblis sawinaaRmdego
argumentad ar SeiZleba moyvanil iqnes is faqti, rom am ukanasknelma mimarTa
da srulad gamoiyena Tavis dasacavad is saproceso saSualebebi, romlebic
uzrunvelyofili iyo dacvis ganxorcielebisaTvis. amasTan erTad, ganmcxa-
debeli valdebuli ar aris, aqtiurad iTanamSromlos im samarTalwarmoebis

43 Buchholz v. the Federal Republic of Germany 1981 wlis 6 maisis gadawyvetileba.
44 Katte Klitsche de la Grange v. Italy 1994  wlis 27  oqtombris gadawyvetileba.
45 Triggiani v. Italy 1991 wlis 19 Tebervlis gadawyvetileba.
46 Angelucci v. Italy 1991 wlis 19 Tebervlis gadawyvetileba.
47 Diana v. Italy 1992 wlis 27  Tebervali.
48 Maniery v. Italy 1992 wlis 27  Tebervlis gadawyvetileba.
49 1992 wlis 12 oqtombris gadawyvetileba.
50 1997 wlis 7 agvistos gadawyvetileba.
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daCqarebaSi, ris Sedegadac mas ueWvelad emuqreba msjavris dadeba wayenebul
braldebaSi.51 im SemTxvevaSi, Tuki ganmcxadebeli cdilobs, Tavisi qmedebebiT
daaCqaros samarTalwarmoebis ganxorcieleba, aRniSnuli CaiTvleba mis
sasargeblod. xolo, Tuki igi aqtiurad ar cdilobs samarTalwarmoebis daC-
qarebas, es negatiurad ar aisaxeba ganmcxadeblis pretenziaze samarTalwar-
moebis gaWianurebasTan dakavSirebiT.52

saqmeSi Union Alimentaria Sanders S.A. v. Spain sasamarTlom ganacxada, rom ganm-
cxadeblis valdebulebas warmoadgens mxolod @mcdelobisa da survilis ga-
momJRavneba, gaiaros Sesabamisi saproceso etapebi, Tavi Seikavos gamaWianure-
beli taqtikis arCevisagan da srulad gamoiyenos da imoqmedos im farglebSi,
romlebic mas miniWebuli aqvs kanonmdeblobis Tanaxmad samarTalwarmoebis
SemoklebisaTvis.53 saqmeSi Ciricosta and Viola v. Italy54, im samuSaoebis SeCerebasTan
dakavSirebul moTxovnas, romlebic arRvevdnen sakuTrebis uflebas (radga-
nac ganmcxadebelma 17 jer moiTxova procesis gadadeba da pretenzia ar ga-
nacxada 6 sxva gadadebaze, romelic meore mxarem moiTxova), sasamarTlom daad-
gina, rom 15 weli ar iyo aragonivruli.

Tumca, saqmeSi Beaumartin v. France55 ganmcxadeblebma xeli Seuwyves samarTal-
warmoebis gaWianurebas im motiviT, rom ganacxadi Tavdapirvelad SecdomiT
Seitanes arakompetentur sasamarTloSi, xolo saapelacio sasamarTloSi wer-
ilobiTi argumentacia waradgines ganacxadis Setanidan 4 Tvis Semdgom. amis
gamo, sasamarTlom CaTvala, rom mopasuxe mTavrobis xelisuflebis organoe-
bis mier ganxorcielebuli qmedebebi, kerZod erovnuli sasamarTlos mier
saqmeze pirveli mosmenis gamarTva ganacxadis Setanidan 5 wlis Semdgom da
mopasuxe saministros mier werilobiTi argumentaciis warsadgenad 20 Tviani
vadis gamoyeneba, srul SeusabamobaSi iyo gonivruli vadis moTxovnasTan.

3. saxelmwifos marTlmsajulebisa da administraciuli organoebis
qmedebebi

imis gansazRvrisas, gonivruli vada dacul iqna Tu ara, strasburgis sasa-
marTlo mxedvelobaSi iRebs mxolod gaWianurebis im periodebs, romlebic
miewereba saxelmwifos, anu sasamarTlo Tu administraciuli xelisuflebis
organoebs. rodesac evropuli sasamarTlo ganixilavs saqmeebs samarTalwar-
moebis xangrZlivobasTan dakavSirebiT, sasamarTlo exeba marTlmsajulebis
jerovnad ganxorcielebis princips, saxeldobr princips, romlis Tanaxmadac
erovnuli sasamarTloebi valdebulni arian, jerovnad ganixilon maT winaSe
warmodgenili saqmeebi.56 aRniSnulidan gamomdinare, SesaZloa, aucilebeli
gaxdes sasamarTlo samarTalwarmoebis gadadeba garkveuli mizezebis an mt-
kicebulebis mopovebis gamo. saqmeSi Ewing v. the United Kingdom57 sami saqmis gaer-
Tianeba xelisuflebis organoebis mier, ramac gamoiwvia sasamarTlo samarTal-
warmoebis gadadeba, ar CaiTvala TviTneburad an aragonivrulad an marTlm-

51 Eckle v. the Federal Republic of Germany 1982 wlis 15 ivlisis gadawyvetileba.
52 Ceteroni v. Italy 1996 wlis 15 noembris gadawyvetileba.
53 punqti 35.
54 1995 wlis 4 dekembris gadawyvetileba.
55 1994 wlis 24 noembris gadawyvetileba.
56 Boddaert v. Belgium 1992 wlis 12 oqtombris gadawyvetileba.
57 56 DR 71.

me-6 muxli _ samarTliani ganxilvis ufleba



244

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

sajulebis jerovnad ganxorcielebis Seusabamo gaWianurebis mizezad. sasa-
marTlom naTeli gaxada, rom marTlmsajulebis erovnuli organoebis mier
ganxorcielebuli mcdelobebi, samarTalwarmoebis maqsimalurad daCqare-
basTan dakavSirebiT, Zalian did da mniSvnelovan rols TamaSobs imaSi, rom
ganmcxadeblebma isargeblon me-6 muxliT uzrunvelyofili garantiebiT58.
xsenebulidan gamomdinare, erovnul sasamarTloebs ekisrebaT valdebule-
ba, uzrunvelyon, rom samarTalwarmoebis yvela monawilem maqsimalurad
ecados, Tavidan aicilos aucileblobas moklebuli gaWianureba.

samarTalwarmoebis gaWianurebis SemTxvevebi (roca pasuxismgebloba
daekisraT saxelmwifoebs) samoqalaqo samarTalwarmoebasTan dakavSirebul
saqmeebSi moicaven: samarTalwarmoebis gadadebas sxva saqmeze ganaCenis dad-
genamde; sasamarTlo ganxilvis an saxelmwifos mier mtkicebulebis warmod-
genis gadadebas; sasamarTlos registraturis an administraciuli organoeb-
is braliT gamowveul gaWianurebas. sisxlis samarTalwarmoebasTan dakavSire-
bul saqmeebSi isini moicaven: sasamarTloebs Soris saqmeebis moZraobas; ori
an meti gansasjelis saqmis mosmenas erTdroulad; ganaCenis miwodebas bralde-
bulisaTvis.

saqmeSi Zimmerman and Steiner v. Switzerland evropulma sasamarTlom daadgina,
rom @saxelmwifoebs ekisrebaT valdebuleba, ise moawyon erovnuli samarT-
lebrivi sistema, rom erovnul sasamarTloebs saSualeba gaaCndeT, maTi qmede-
bebi SesabamisobaSi iyos me-6 muxlis 1-li punqtis moTxovnebTan _ maT Soris,
gonivruli vadis moTxovnasTan~59. zemoxsenebul saqmeSi samarTalwarmoebis
gaWianurebis mizezs warmoadgenda Zalian bevri gansaxilveli saqme, romlebic
dagrovili iyo saxelmwifos sasamarTlo sistemis winaSe. sasamarTlom daadg-
ina ra me-6 muxlis 1-li punqtis darRveva, aRniSna, rom saxelmwifoebma maqsi-
malurad unda uzrunvelyon da ganaxorcielon adekvaturi RonisZiebebi, raTa
maTi sasamarTlo sistema iyos moqnili da efeqturi. adekvaturi RonisZiebe-
bi, SesaZloa, moicavdes da gulisxmobdes damatebiTi� mosamarTleebisa Tu
administraciuli personalis daniSvnas. Tumca, zogadad ar dadgindeba dar-
Rveva, Tuki: sasamarTloebis winaSe gansaxilveli saqmeebis dagrovebas droe-
biTi xasiaTi aqvs; gamonakliss warmoadgens; aRniSnulis aRmosafxvrelad sax-
elmwifom yvela aucilebeli RonisZieba ganaxorciela gonivrul vadaSi. rode-
sac aRniSnulTan dakavSirebiT, sasamarTlos gamoaqvs sakuTari gadawyvetile-
ba, strasburgis sasamarTlo mxedvelobaSi iRebs Sesabamisi saxelmwifos poli-
tikur da socialur-politikur mdgomareobas.60

dasabuTebuli ganaCenis ufleba

evropuli konvenciis me-6 muxli moiTxovs, rom erovnulma sasamarTloeb-
ma dasabuTebuli ganaCeni gamoitanon rogorc samoqalaqo, aseve sisxlis sa-
marTalwarmoebasTan dakavSirebul saqmeebze. marTalia, erovnuli sasamarT-
loebi valdebulni ar arian, detaluri pasuxebi gascen ganmcxadeblis mier
wamoWril yvela sakiTxs. im SemTxvevaSi, Tuki ganmcxadeblis mier wardgenil
argumentacias fundamenturi mniSvneloba gaaCnia saqmis SedegTan dakavSire-

58 Vernillo v. France 1991 wlis 20 Tebervlis gadawyvetileba.
59 1983 wlis 13 ivlisis gadawyvetileba.
60 Milasi v. Italy 1987  wlis 25 ivnisis gadawyvetileba.
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biT, sasamarTlom ganaCenSi detaluri pasuxi unda warmoadginos. saqmeSi Hiro
Balani v. Spain ganmcxadebelma warmoadgina argumentacia sasamarTlos winaSe,
romelic saWiroebda konkretul da naTel pasuxs. erovnuli sasamarTlos mier
gamotanil gadawyvetilebaSi faqtobrivad SeuZlebeli iyo imis garkveva, sasa-
marTlom ugulebelyo xsenebuli sakiTxis ganxilva Tu ukuagdo igi, da Tu
ukuagdo _ ra mizeziT. aRniSnuli sasamarTlom miiCnia me-6 muxlis sawinaaRm-
degod.

amasTan dakavSirebiT erT-erTi yvelaze mniSvnelovani midgoma, rac ganax-
orciela evropulma sasamarTlom, mdgomareobs imaSi, rom sasamarTlos an msa-
julTa gadawyvetilebaSi mkafiod, naTlad da jerovnad unda iyos Camoyali-
bebuli mizezebi sisxlis samarTlebriv saqmeebze verdiqtebis gamotanisas.

mtkicebulebaTa dasaSveboba

strasburgis sasamarTlos mier ganxilul saqmeebSi sasamarTlos mraval-
jer mouxda im sakiTxis ganxilva, warmoadgens Tu ara konvenciis me-6 muxlis
1-li punqtis darRvevas erovnuli sasamarTloebis mier garkveul kategoria-
Ta mtkicebulebebis miReba samarTalwarmoebis procesSi. strasburgis sasa-
marTlom ganacxada, rom saqmesTan dakavSirebul mtkicebulebaTa Sefaseba
uwinaresad saxelmwifoebis erovnuli kanonmdeblobiT regulirdeba da, Se-
sabamisad, maTi Sefaseba, pirvel yovlisa, swored erovnuli sasamarTloebis
kompetenciaSi Sedis. evropulma sasamarTlom ramdenimejer ganacxada, rom mis
kompetenciaSi ar Sedis imis ganxilva, Tu ramdenad Sesabamisad iqna erovnuli
sasamarTlos mier konkretuli mtkicebulebebis daSvebadoba da gaTvaliswine-
ba. aramed, strasburgis sasamarTlo afasebs, mTlianobaSi ramdenad samarTli-
anad da patiosnad iqna warmarTuli samarTalwarmoeba, maT Soris, mtkicebule-
bebTan mimarTebiTac.61 saqmeSi Schenk v. Switzerland strasburgis sasamarTlom
daadgina, rom konvenciis me-6 muxlTan Seusabamo ar iyo erovnuli sasamarT-
los mier im mtkicebulebis miReba, romelic arakanonieri gziT iyo mopovebu-
li.62 aRniSnul mtkicebulebas warmoadgenda Canaweri, romelic amxelda mas
danaSaulis CadenaSi. aRniSnuli midgoma sasamarTlom ganaxorciela im mizezis
gamo, rom ganmcxadebels hqonda saSualeba, gaesaCivrebina Canaweris gamoyene-
ba. rac yvelaze mTavaria, arsebobda sxva mtkicebulebebi, romlebzec Ziri-
Tadad daefuZna gamotanili msjavrdeba.

saqmeSi Teixero de Castro v. Portugal63 sasamarTlom daaskvna, rom adgili hqonda
konvenciis me-6 muxlis darRvevas, vinaidan ganmcxadebeli uwinaresad msjav-
rdebul iqna im gancxadebebis safuZvelze, romlebic gakeTebul iqna polici-
is saidumlo agentis mier. swored man moaxdina ganmcxadeblis inspirireba da
waqezeba, Caedina danaSauli. strasburgis sasamarTlos mier miRebuli gadaw-
yvetilebis Tanaxmad, sajaro interesebs ar SeuZliaT, gaamarTlon iseTi mt-
kicebulebis daSveba erovnuli sasamarTloebis mier, romlebic mopovebulia
policiis mier danaSaulis Cadenis waqezebis Sedegad.

61 Van Mechelen and Others v. the Netherlands 1997  wlis 23 aprilis gadawyvetileba.
62 aRniSnulTan dakavSirebiT, gaTvaliswinebul unda iqnes, rom araviTar SemTxvevaSi ar SeiZleba
iseTi mtkicebulebis miReba, romelic piris wamebis, araadamianuri Tu damamcirebeli mopyrobis
Sedegadaa miCneuli.
63 1998 wlis 9 ivnisis gadawyvetileba.
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arasaTanado mopyrobis Sedegad mopovebul mtkicebulebaTa gamoyene-
ba sisxlis samarTalwarmoebisas kategoriulad dauSvebelia. saqmeSi G. v.
the United Kingdom64 komisiam aRniSna, rom advokatze xelmisawvdomoba day-
ovnebliv da adreul stadiaSive Zalian mniSvnelovani garantiaa aRiarebiTi
Cvenebis sarwmunoobisaTvis. adamianis uflebaTa evropuli komisiis Tanaxmad,
roca braldeba efuZneba mxolod braldebulis mier gakeTebul aRiarebas,
unda arsebobdes procedura, romlis Sedegadac SesaZlebeli iqneba aseTi mt-
kicebulebis dasaSvebobis gadamowmeba. sasamarTlom ganixila srul izola-
ciaSi myofi piris aRiareba saqmeSi Barbera, Messegue and Jabardo v. Spai.65. sasamarT-
lom xelSemkvrel mTavrobebs mouwoda, Tavi Seikavon srul izolaciaSi mop-
ovebuli aRiarebebisagan gansakuTrebiT maSin, rodesac ganmcxadebels, anu
aRiarebis mimcem pirs, ar hqonda saSualeba, samarTlebrivi konsultacia gan-
exorcielebina Tavis advokatTan.

me-6 muxlis me-2 punqti (udanaSaulobis prezumfcia)

evropuli konvenciis me-6 muxlis Tanaxmad:

yvela, visac bralad edeba sisxlis samarTlis danaSaulis Cadena, iTvleba
udanaSaulod, sanam misi braleuloba damtkicdeba kanonis Sesabamisad.

marTalia, xsenebuli punqti ZiriTadad exeba sisxlis samarTalwarmoe-
basTan dakavSirebul saqmeebs, magram exeba zogierTi kategoriis samoqalaqo
saqmeebsac, romlebsac konvencia miiCnevs sisxlis samarTlebrivad (kerZod,
profesiul disciplinarul samarTalwarmoebasTan dakavSirebul saqmeebs)66.

saqmeSi Barbera, Messegue and Jabardo v. Spain evropulma sasamarTlom ganmar-
ta, rom:

udanaSaulobis prezumfcia inter alia moiTxovs, sakuTari movaleobebis
ganxorcielebisas sasamarTlos wevrebi saqmis ganxilvas ar Seudgnen
winaswar Camoyalibebuli rwmeniT, rom gansasjelma Caidina is danaSau-
li, romelic mas bralad aqvs wayenebuli. amis mtkicebis tvirTi ekisre-
ba gamoZiebas da aRniSnulTan dakavSirebuli nebismieri eWvi ganmarte-
bul unda iqnes gansasjelis sasargeblod.

Tumca, me-6 muxlis me-2 punqti gagebul ar unda iqnes imgvarad, TiTqos es
ukanaskneli krZalavs iseTi wesebis gamoyenebas, romlebic braldebuls ak-
isreben dacvis ganxorcielebis tvirTs maSin, rodesac braldebis mtkicebis
sruli tvirTi akisria gamoZiebas.

konvenciis me-6 muxlis me-2 punqti srulad exeba sisxlis samarTalwarmoe-
bis saqmeebs da mosamarTleebis Tu xelisuflebis maRali Tanamdebobis pireb-
is mier braldebulis damnaSaveobasTan dakavSirebiT gakeTebul komentarebs;
an ganxorcielebul qmedebebs, romlebic sasamarTlos mier gamotanili gada-
wyvetilebis gareSe mianiSneben piris damnaSaveobaze. saqmeSi Minelli v. Switzer-
land ganmcxadeblis winaaRmdeg aRZruli gamoZieba Sewyda xandazmulobis va-
dis gasvlis gamo. Tumca, erovnulma sasamarTlom brZana, rom ganmcxadebels

64 35 DR 75.
65 1988 wlis 6 dekembris gadawyvetileba.
66 Albert and Le Compte v. Belgium 1983 wlis 10 Tebervlis gadawyvetileba.
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unda gadaexada gamoZiebis mier gaweuli xarjebis nawili, aseve, kompensacia
savaraudo msxverplisaTvis im motiviT, rom xandazmulobis vadis gausvlelo-
bis SemTxvevaSi igi sasamarTlos mier msjavrdebulad iqneboda miCneuli.
strasburgis sasamarTlom daadgina, rom adgili hqonda konvenciis me-6 mux-
lis me-2 punqtis darRvevas, radganac erovnuli sasamarTlos mier gamotani-
li gadawyvetileba Seusabamo iyo udanaSaulobis principTan.

rogorc zemoT iqna naxsenebi, ara mxolod erovnuli sasamarTloebi, aramed
xelisuflebis erovnuli organoebic valdebulni arian, daicvan udanaSaulo-
bis prezumfciis principi. saqmeSi Allenet de Ribemont v. France ganmcxadebelTan
dakavSirebiT (romelic imyofeboda policiis patimrobaSi) policiis maRali
Tanamdebobis pirma gaakeTa gancxadeba, rom igi iyo mkvlelobis wamqezebeli.
strasburgis sasamarTlom daadgina, rom udanaSaulobis prezumfcia exebo-
daT aseve xelisuflebis organoebs, @rodesac ganmcxadebeli braldebuli iyo
sisxlis samarTlis danaSaulis CadenaSi~. policiis Tanamdebobis piris mier
bralis dadasturebam raime kvalifikaciisa Tu daTqmis gareSe ubiZga sazoga-
doebas, manamde daejerebina, rom ganmcxadebeli damnaSave iyo, sanam saqmesTan
dakavSirebuli faqtebi Sefasebul da ganxilul iqneboda sasamarTlos mier
da gamotanili iqneboda gadawyvetileba piris msjavrdebasTan dakavSirebiT.
aRniSnuli miCneul iqna udanaSaulobis prezumfciasTan Seusabamod. am uka-
nasknelis darRvevis gamosworebaze ki TviT im faqtmac ver imoqmeda, rom gan-
mcxadebeli mogvianebiT gaTavisuflebul iqna sakmarisi mtkicebulebebis ar-
qonis motiviT.

udanaSaulobis prezumfcia Tanabrad unda iqnes daculi rogorc sasamarT-
lo ganxilvis win, aseve sasamarTlos mier gamotanili gadawyvetilebis gamo-
tanis Semdgomac. saqmeSi Sekanina v. Austria sasamarTlom daadgina, rom erovnu-
li sasamarTloebis mier dauSvebelia im eWvebze dayrdnoba, romlebTan mima-
rTebiTac sasamarTlos saboloo gadawyvetilebiT ganmcxadebeli gamarTle-
bulad iqna miCneuli.

me-6 muxlis me-3(a) punqti: piris uflebaa _ dauyovnebliv da detalu-
rad ecnobos wayenebuli braldebis arsi da mizezi misTvis gasageb enaze.

me-6 muxlis me-3 (a-e) qvepunqtebSi CamoTvlili garantiebi ar aris amom-
wuravi. xsenebuli punqtis qvepunqtebi gansazRvraven patiosani da sa-
marTliani sasamarTlos konkretul aspeqtebs. sasamarTlom daaskvna, rom kav-
Siri me-6 muxlis 1-l punqtsa da me-6 muxlis me-3 punqts Soris aris iseTive,
@rogoric zogadsa da konkretuls Soris~. amitomac sisxlis samarTalwarmoe-
basTan dakavSirebul saqmeebSi samarTliani sasamarTlos ufleba, SesaZloa,
dairRves im SemTxvevaSic ki, roca me-6 muxlis me-3 punqtSi mocemuli mini-
maluri garantiebi Sesrulebulia67. me-6 muxlis me-3 punqtis a) qvepunqtis
Tanaxmad, yvelas, visac bralad aqvs wayenebuli sisxlis samarTlis danaSau-
lis Cadena, ufleba aqvs:

dauyovnebliv da detalurad ecnobos wayenebuli braldebis arsi da
mizezi misTvis gasageb enaze.

xsenebuli debulebis mizans warmoadgens, rom pirs braldebis wayenebisas
an samarTalwarmoebis aRZvrisas ganemartos braldeba. rac Seexeba urTierT

67 Artico v. Italy 1980 wlis 13 maisis gadawyvetileba.
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kavSirs konvenciis me-5 muxlis me-2 punqtTan, es ukanaskneli zogadad moiTx-
ovs Sesabamisi pirisaTvis ufro mcire detalebis Setyobinebis valdebulebas
da naklebad mkacria. saqmeSi De Salvador Torres v. Spain ganmcxadebeli Cioda, rom
erovnuli sasamarTlo (imisaTvis, raTa ganmcxadeblisaTvis Sefardebuli
sasjeli gaezarda) daeyrdno im damamZimebel garemoebebs, romlebic naxsene-
bi ar iyo wayenebul braldebaSi. Tumca, strasburgis sasamarTlom CaTvala,
rom adgili ar hqonia konvenciis me-6 muxlis darRvevas, vinaidan is garemoe-
bebi, romlebsac sasamarTlo daeyrdno, Tavidanve cnobili iyo da warmoadgen-
da braldebis Tanmdev elements, romlis Sesaxebac ganmcxadebelma samarTal-
warmoebis dasawyisSive icoda. sapirispirod komisiam daadgina, rom adgili
hqonda me-6 muxlis darRvevas saqmeSi Chichlian and Ekindjian v. France68, sadac
braldeba arsebiTad iqna Secvlili. ganmcxadeblebi Sida kanonmdeblobis erTi
Tavis Tanaxmad gamarTlebul iqnen fulis mimoqcevasTan dakavSirebuli dana-
Saulis CadenaSi, magram Semdgom, apelaciis Sedegad, isini msjavrdebul iqnen
erovnuli kanonmdeblobis sxva muxlis safuZvelze. adamianis uflebaTa evro-
pulma komisiam daaskvna _ marTalia, saqmesTan dakavSirebuli faqtebi cnobili
iyo ganmcxadeblisaTvis, magram ar arsebobda imis mtkicebuleba, rom xelisu-
flebis kompetenturi organoebis warmomadgenlebma ganmcxadeblebs acnobes
bralis gadakvalificirebis Sesaxeb saapelacio sasamarTlo samarTalwarmoe-
bis ganxorcielebis win.

me-6 muxlis me-3(a) punqtis Tanaxmad, braldebis Sesaxeb informacia Sesa-
bamisi pirisaTvis miwodebul unda iyos im enaze, romelic ganmcxadebels
esmis. saqmeSi Brozicek v. Italy69 braldebuli germaneli iyo da Tavis argumenta-
cias didi gaWirvebiT gamoxatavda erovnuli sasamarTlos winaSe. evropulma
sasamarTlom daadgina, rom italiis xelisuflebis organoebs, unda uzrunve-
leyoT Targmani. am zomebisTvis SeeZloT ar miemarTaT mxolod maSin, Tuki
darwmundebodnen, rom ganmcxadebelma kargad icoda italiuri, rasac am SemTx-
vevaSi adgili ar hqonda. analogiurad, sasamarTlom saqmeSi Kamasinski v. Aus-
tria70 daadgina _ ganmcxadebeli, romelmac ar icis sasamarTlo samarTalwar-
moebis ena, SesaZloa uares mdgomareobaSi Cavardes, Tuki mas ar uzrunvely-
ofen gadaTargmnili sabraldebo daskvniT. Zalian mniSvnelovania, rom piri
msjavrdebul iqnes zustad im danaSaulis CadenisaTvis, romelSic mas brali
waeyena. saqmeSi Pelissier and Sassi v. France71 ganmcxadeblebs waeyenaT brali mx-
olod sisxlis samarTlebriv gakotrebaSi, magram msjavrdebul iqnen sisxlis
samarTlebrivi gakotrebis damalvaSi. sasamarTlom daadgina, rom radganac
ori danaSaulis elementebi mniSvnelovnad gansxvavdeboda erTmaneTisagan,
adgili hqonda konvenciis me-6 muxlis me-3 punqtis darRvevas.

me-6 muxlis me-3(b) qvepunqti

me-6 muxlis me-3(b) qvepunqtis Tanaxmad, yvelas, visac bralad edeba sisx-
lis samarTlis danaSaulis Cadena, ufleba aqvs:

@mieces sakmarisi dro da SesaZlebloba dacvis mosamzadeblad.~

68 adamianis uflebaTa evropuli komisiis 1989 wlis 16 martis moxseneba.
69 1989 wlis 19 dekembris gadawyvetileba.
70 1989 wlis 19 dekembris ganaCeni.
71 1999 wlis 25 martis gadawyvetileba.
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es wesi aseve exeba samoqalaqo samarTalwarmoebas. aRniSnuli debuleba
Zalian mWidrodaa dakavSirebuli samarTlebrivi daxmarebis uflebasTan,
romelic uzrunvelyofilia me-6 muxlis me-3 (c) qvepunqtiT. zemoxsenebuli
uflebis darRvevasTan dakavSirebiT sasamarTlom arsebiT ganxilvaze dauS-
veblad cno im ganmcxadeblis ganacxadi, romelic saboloo jamSi gamarTle-
bul iqna erovnuli samarTalwarmoebis dasasruls72.

Tumca, erovnuli mosamarTle valdebulia, uzrunvelyos aRniSnuli garan-
tiis jerovnad dacva mis mier warmoebuli sasamarTlo ganxilvis periodSi da
ar daeyrdnos imas, rom xarvezis gamosworeba SesaZlebeli iqneba saapelacio
samarTalwarmoebisas. samarTalwarmoebis drois adekvaturoba damokidebu-
li iqneba gansaxilveli saqmis yvela garemoebaze _ maT Soris, saqmis sirTule-
sa da mis kondiciaze73. qvepunqtiT gansazRvruli garantiis umniSvnelovanes
elements warmoadgens is, rom damcveli advokati dainiSnos da mas gaaCndes
sakmarisi dro da saSualeba, jerovnad moamzados dacvis pozicia74.

aRniSnuli prezumfcia gulisxmobs imas, rom braldebulis advokats
gaaCndes SeuzRudavi da konfidencialuri xelmisawvdomoba nebismier
klientze (romelic imyofeba winaswar patimrobaSi), masTan erTad ganixilos
da moamzados saqmis yvela elementi. winaswari patimrobis Sefardebisas an
gagrZelebisas mosamarTleebma naTeli unda gaxadon da ganumarton mxareebs,
rom maT ar sWirdebaT raime saxis specialuri nebarTvis miReba samarTlebrivi
konsultaciis miRebasTan dakavSirebiT. im SemTxvevaSi, Tuki aRniSnuli
uflebis ganxorcieleba damokidebuli iqneboda prokurorze, maSin adgili
eqneboda ara marto am debulebis darRvevas, aramed mTlianad kiTxvis qveS
dadgeboda samarTliani sasamarTlo ganxilva. aRniSnulidan gamomdinare, cix-
is administracias ufleba ar aqvs, moiTxovos mosamarTlis nebarTva imisaTvis,
rom pirma advokatisagan samarTlebrivi konsultacia miiRos. im SemTxvevaSi,
rodesac braldebuli an misi advokati amtkicebs, rom maT ar hqondaT dacvis
poziciis jerovnad momzadebisaTvis sakmarisi dro, mosamarTles ekisreba
valdebuleba, gadawyvitos _ mizanSewonilia Tu ara sasamarTlo samarTalwar-
moebis gagrZeleba.

Tumca, garkveuli SezRudvebi mainc SeiZleba dawesdes. saqmeSi Krocher and
Moller v. Switzerland saqmis arsebiT ganxilvaze daSvebasTan dakavSirebuli gada-
wyvetileba exeboda im pirTaTvis Tavisuflebis aRkveTas, romlebic bralde-
bul iyvnen gansakuTrebiT saSiSi teroristuli danaSaulebis CadenaSi. mosa-
marTlem daaskvna, rom maT ar SeeZloT, mieRoT samarTlebrivi konsultacie-
bi 3 kviris ganmavlobaSi, aramed saSualeba hqondaT, advokatebTan mxolod
korespondencia ewarmoebinaT, razec marTlmsajulebis zedamxedveloba xor-
cieldeba. mas Semdeg, rac maT advokatebTan Sexvedris neba darTes, am Sexve-
drebze zedamxedvelobas ukve aRaravin awarmoebda. komisiam sxva analogiur
saqmeebzec daadgina, rom adgili ar hqonia me-6 muxlis me-3 (b) punqtis dar-
Rvevas, radganac sruli izolacia atarebda droebiT xasiaTs da SemdgomSi
ganmcxadeblebs sruli da SeuzRudavi daSveba hqondaT advokatebTan, xolo
droebiT izolacias ar mouxdenia seriozuli zegavlena marTlmsajulebis
jerovnad ganxorcielebaze75.

72 X. v. the United Kingdom 19 DR 223.
73  Albert and Le Compte v. Belgium 1983 wlis 10 Tebervlis gadawyvetileba.
74 X and Y v. Austria 15 DR 160.
75 Bonzi v. Switzerland.
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saqmeSi Kurup v. Denmark76 adgili ar hqonda konvenciis darRvevas, rodesac
dacvis advokats daekisra valdebuleba, ar gaemJRavnebina Tavisi klienti-
saTvis ramdenime mowmis vinaoba. aRniSnuli ar iqna miCneuli SezRudvad, Tum-
ca, sasamarTlom amasTanave daadgina, rom nebismieri aseTi SezRudva mkacr
SesabamisobaSi da proporciuli unda iyos gamovlenis safrTxesTan.

saqmeSi Domenichini v. Italy77 strasburgis sasamarTlom daadgina, rom cixis
administraciis mier ganmcxadeblisaTvis Tavisi advokatis mier gamogzavni-
li werilebis monitoringi warmoadgenda rogorc evropuli konvenciis me-6
muxlis me-3 (b) punqtis, aseve me-8 muxlis darRvevas. magram aq sasamarTlom
gansakuTrebuli mniSvneloba mianiWa im faqts, rom ganmcxadeblisaTvis gamog-
zavnili werilebi cixis administraciam mniSvnelovani xniT daayovna.
amasTanave, sasamarTlom daadgina, rom SezRudva mkacrad unda iyos gawerili
kanonmdeblobiT, romelic unda Seicavdes im garemoebebisa da situaciebis
CamonaTvals, Tu rodis da ra moculobiT aris nebadarTuli uflebis SezRud-
vis ganxorcieleba.

saqmeSi Jespers v. Belgium ganmcxadebeli amtkicebda, rom mas ar gaaCnda xelm-
isawvdomobis saSualeba prokuroris xelT arsebul konkretul masalebze.
komisiam daadgina, rom adgili ar hqonda konvenciis me-6 me-3 punqtis darRve-
vas, radganac xsenebul masalebSi ar iyo araferi, rac saSualebas miscemda
ganmcxadebels, Tavi emarTlebina an dayrdnoboda mas sasjelis SemcirebaSi.

damcvelis arCevis ufleba

evropuli konvenciis me-6 muxlis me-3 (c) punqtis Tanaxmad, pirs ufleba aqvs:

daicvas Tavi TviTon an mis mier arCeuli damcvelis meSveobiT an, Tu
mas ar gaaCnia sakmarisi saxsrebi samarTlebrivi daxmarebis asanazRau-
reblad, mieces amis SesaZlebloba ufasod.

aRniSnuli garantia erT-erTi yvelaze ufro mniSvnelovania samarTliani
sasamarTlo samarTalwarmoebis ganxorcielebisaTvis.78 adamianis uflebaTa
evropulma sasamarTlom ganacxada, rom piris ufleba, Tavad daicvas sakuTari
interesebi, ar aris absoluturi ufleba. saqmeSi Croissant v. Germany79 sasamarT-
lom daadgina, rom erovnuli sasamarTlos mier ganmcxadeblis davaldebule-
ba, rom igi warmodgenili yofiliyo advokatis mier, Seusabamo ar iyo konvenci-
is me-6 muxlis me-3 (c) qvepunqtTan.

Sesabamis pirs ufleba aqvs, isargeblos iseTi samarTlebrivi daxmarebiT,
romelic praqtikuli da efeqturia da ara mxolod Teoriuli da iluziuri.
saqmeSi Artico v. Italy sasamarTlom daadgina, rom xelisuflebis organoebi pa-
suxismgebelni ar arian samarTlebrivi daxmarebis Sedegad gamoyofili advoka-
tis yovel konkretul qmedebasa da dacvis ganxorcielebaze.

me-6 muxlis me-3 (c) punqti uzrunvelyofs @daxmarebas~ da ara @nomin-
irebas~. amasTanave, advokatis mxolod nominireba ar uzrunvelyofs
efeqtur daxmarebas, radganac samarTlebrivi daxmarebisaTvis daniS-
nuli advokati, SesaZloa, gardaicvalos, seriozulad avad gaxdes da
gansazRvruli drois ganmavlobaSi ver SeZlos dacvis efeqturad ganx-

76 42 DR 287.
77 1996 wlis 15 noembris gadawyvetileba.
78 Poitrimol v. France.
79 1992 wlis 25 seqtembris gadawyvetileba.



251

orcieleba. xsenebuli situaciebis arsebobisas xelisuflebis orga-
noebs evalebaT daniSnuli advokatis Secvla an misi iZuleba, Seasru-
los movaleobebi.

saqmeSi Kamasinski v. Austria sasamarTlom daadgina, rom:

xelisuflebis kompetentur organoebs evalebaT, Caerion da konkret-
uli RonisZiebebi ganaxorcielon mxolod im SemTxvevaSi, Tuki saxezea
samarTlebrivi daxmarebisaTvis gamoyofili advokatis mier masze dak-
isrebuli pirdapiri valdebulebebis Seusrulebloba, anu dacvis
poziciis arajerovnad ganxorcieleba.80

samarTlebrivi daxmarebis ufleba absoluturi ar aris. is xorcieldeba
im SemTxvevaSi, Tu: ganmcxadebels ar gaaCnia sakmarisi saxsrebi, raTa Tavad
dafaros samarTlebrivi daxmarebisaTvis saWiro Tanxebi, an Tu daxmarebis
ganxorcielebas moiTxovs marTlmsajulebis interesebi.

@marTlmsajulebis interesebis Sefasebisas~ sasamarTlo mxedvelobaSi
iRebs Semdeg faqtorebs:

1. saqmis sirTules. rodesac saxezea rTuli saqme, braldebuls momete-
bulad esaWiroeba samarTlebrivi daxmareba81;

2. im upiratesobaa, romliTac ganmcxadebeli isargeblebda, Tuki dacvas
ganaxorcielebda Tavad;

3. imas, Tu ra mniSvneloba gaaCnia gansaxilvel saqmes braldebulisaTvis,
anu danaSaulis simZimesa da savaraudo sasjels.

aRniSnulTan dakavSirebiT evropulma sasamarTlom daafiqsira me-6 mux-
lis me-3 punqtis darRveva saqmeSi Quaranta v. Switzerland82 _ ganmcxadebels,
romelsac uari ganucxades samarTlebriv daxmarebaze, sasjelis saxiT Seefar-
da 6 TviT Tavisuflebis aRkveTa.

me-6 muxlis me-3(d) mowmis gamoZaxebis ufleba

konvencia ar uzrunvelyofs braldebuls mowmeTa gamocxadebis SeuzRu-
davi uflebiT83 an uflebiT _ daavaldebulon sasamarTlo, moisminos konkre-
tuli mowmeebis Cveneba. Tumca, braldebis mier mowmeTa gamoZaxebisa da erovnu-
li sasamarTlos mier braldebis mowmeebis gamoZaxebisa da mosmenis proce-
durebi analogiuri unda iyos dacvis mowmeebis gamoZaxebisa da mosmenisa, rad-
ganac aRniSnuls erTmniSvnelovnad moiTxovs konvenciis me-6 muxlis erT-erTi
umTavresi principi _ saSualebaTa Tanasworoba.84 amasTan, ganmcxadebels
ekisreba imis mtkicebis tvirTi, rom xelisuflebis erovnuli organoebis mier
konkretuli mowmis argamoZaxeba da ardakiTxva zians ayenebda mis saqmes da
SesaZleblobas, gaemarTlebina Tavi an Seemcirebina sasjeli ganxorcielebu-
li qmedebisaTvis.

strasburgis sasamarTlom ganacxada, rom mtkicebuleba wardgenil unda
iqnes braldebulis TandaswrebiT. me-6 muxlis 1-l da me-3 punqtis (d) qvepun-
qtTan dakavSirebuli sakiTxebi wamoiWreba, rodesac braldebis mxare warmoad-

80 1999 wlis 19 dekembris gadawyvetileba.
81 Pham Hoang v. France 1992 wlis 25 seqtembris gadawyvetileba.
82 1991 wlis 24 maisis gadawyvetileba.
83 Bricmont v. Belgium 1989 wlis 7  ivlisis gadawyvetileba.
84 Unterpertinger v. Austria 1986 wlis 24  noembris gadawyvetileba.
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gens im piris mier micemul werilobiT Cvenebas, romelic ar wardgeba sasamarT-
los winaSe (magaliTad, imis gamo, rom mas braldebulis an misi Tanamzraxveleb-
is mxridan SurisZiebis eSinia).85 saqmeSi Doorson v. Netherlands86 sasamarTlom daad-
gina, rom adgili ar hqonia me-6 muxlis me-3(d) qvepunqtis darRvevas, rodesac
braldebam gamoiyena anonimuri mowmis Cveneba. ori mowmis mimarT, romlebic
iyvnen Cveulebrivi moqalaqeebi da piradad icnobdnen braldebuls, arsebob-
da gonivruli da sakmarisi safrTxe, rom braldebuls gamoeyenebina maT
winaaRmdeg Zaladoba. ufro metic, am saqmeSi arsebobda sxva mtkicebulebe-
bic, romlebic warmoaCendnen braldebuls, rogorc damnaSaves. saqmeSi Van
Mechelen v. Netherlands87 sasamarTlom daafiqsira konvenciis darRveva imis gamo,
rom policiam gamoiyena mowmeebi, romlebsac ar miuciaT Cvenebebi mosmenaze.
strasburgis sasamarTlom daadgina, rom policiis Sesabamis oficrebs ar emu-
qrebodaT represiebi da ganmcxadeblebis msjavrdebac umetes wilad swored
am mtkicebulebebze iyo dafuZnebuli. Sesabamisad, adgili hqonda konvenciis
me-6 muxlis darRvevas.

ufleba Tarjimanze

me-6 muxlis me-3 punqtis (e) qvepunqtis Tanaxmad, sisxlis samarTlis dana-
Saulis CadenaSi braldebuli piri uflebamosilia:

miiRos Tarjimnis ufaso daxmareba, Tu mas ar SeuZlia, gaigos an ilapara-
kos enaze, romelsac iyenebs sasamarTlo.

Tarjimnis ufleba eqvemdebareba mxolod erT moTxovnas. saxeldobr, imas,
rom pirma, romelsac ar esmis samarTalwarmoebis ena, isargeblos Tarjimnis
daxmarebiT mimdinare sasamarTlo samarTalwarmoebisas. aRniSnuli uflebis
ganxorcielebis dros gaweuli samsaxurisaTvis anazRaurebis SesaZleblobas
(anu piris SesaZleblobas, dafaros Tarjimnis xarjebi) mniSvneloba ar aqvs.
Tarjimnis uzrunvelyofis moTxovna vrceldeba sasamarTlo samarTalwarmoe-
baze da moicavs sxvadasxva gancxadebebisa da dokumentebis Targmans im mizniT,
rom mopasuxem srulad gaigos da monawileoba miiRos samarTalwarmoebaSi.88

Tumca, im SemTxvevaSi, Tuki Sesabamisi piris advokati flobs rogorc bralde-
bulis, aseve samarTalwarmoebis enas, maSin, SesaZloa, saWiro aRar iyos Tar-
jimniT uzrunvelyofa.

saqmeSi Brozicek v. Italy germanel moqalaqes brali waeyena italiaSi sxvadasx-
va danaSaulis CadenaSi. italiis xelisuflebis organoebis warmomadgenlebi
daJinebiT amtkicebdnen, rom ganmcxadebelma icoda italiuri ena, romlis
codnasac es ukanaskneli uaryofda. sasamarTlom daadgina me-6 muxlis me-3
punqtis darRveva, radganac xelisuflebis organoebma ver SeZles, waredgi-
naT sasamarTlosaTvis sakmarisi mtkicebulebebi imasTan dakavSirebiT, rom
ganmcxadebelma icoda italiuri. Sesabamisad, maT ekisrebodaT valdebuleba,
uzrunveleyoT igi Tarjimnis momsaxurebiT.

Tarjimnis uflebiT uzrunvelyofilni arian ara marto samarTalwarmoe-
bis enisagan gansxvavebul enaze molaparake adamianebi, aramed yru-munjebic.

85 Kostovski v. Netherlands.
86 1996 wlis 22 Tebervlis gadawyvetileba.
87 1997 wlis 23 aprilis gadawyvetileba.
88 Luedicke Belkacem and Koc v. Germany 1978 wlis 28 noembris gadawyvetileba.



253

me-7 muxli

kanonis ukuqceviTi Zalis akrZalva
evropuli konvenciis me-7 muxlis Tanaxmad,

1. @aravin SeiZleba iyos cnobili braleulad sisxlis samarTlis danaSau-
lis CadenaSi im moqmedebis an umoqmedobis gamo, romelic Cadenis dros,
erovnuli an saerTaSoriso samarTlis Tanaxmad, ar warmoadgenda sisxlis sa-
marTlis danaSauls. arc imaze ufro mZime sasjeli SeiZleba Seefardos vinmes,
romelic ZalaSi iyo sisxlis samarTlis danaSaulis Cadenis dros.

2. es muxli xels ar uSlis nebismieri piris gasamarTlebas da dasjas nebis-
mieri moqmedebis an umoqmedobisaTvis, rac misi Cadenis droisaTvis Seadgen-
da danaSauls civilizebuli saxelmwifoebis mier aRiarebuli samarTlis zog-
adi principebis mixedviT.~

me-7 muxli erTmniSvnelovnad krZalavs sisxlis samarTlis danaSaulad
garkveuli qmedebis gamocxadebas, romelsac eqneba ukuqceviTi Zala.
analogiurad, akrZalulia gazrdili sasjelebis dawesebasTan dakavSirebu-
li uflebamosileba, romelsac eqneba ukuqceviTi Zala. konvenciis me-7 mux-
liT garantirebuli ufleba absoluturi xasiaTisaa da dauSvebelia misgan
raime saxis gadaxveva mSvidobiani Tu saomari an sagangebo mdgomareobis dros.

saqmeze @kokinakisi saberZneTis winaaRmdeg~ (Kokkinakis v. Greece), sasamarT-
lom gaakeTa ramdenime mniSvnelovani ganmarteba. kerZod, me-7 muxli ar Semoi-
fargleba mxolod imis akrZalviT, rom sisxlis samarTlis kanonmdeblobaSi
Setanili siaxle gamoyenebul iqnes eWvmitanilis, braldebulis, gansasjelisa
Tu msjavrdebulis sawinaaRmdegod.1 igi, agreTve, moicavs princips, romlis
Tanaxmadac, mxolod kanonma SeiZleba gansazRvros danaSauli da gaiTvaliswi-
nos sasjeli (nullum crimen, nulla poena sine lege). aseve, princips, rom piris sazian-
od sisxlis samarTlis kanonis ganvrcobiTi ganmarteba (magaliTad, analogi-
iT) dauSvebelia. uaRresad didi mniSvneloba aqvs im faqts, rom kanoni
yovelTvis cxadad unda gansazRvravdes danaSauls. es piroba Sesrulebulia,
rodesac pirs aqvs SesaZlebloba, aRiqvas Sesabamisi normis teqstidan da,
saWiroebis SemTxvevaSi, teqstis sasamarTlos mier ganmartebidan, ra qmedebi-
saTvis daekisreba mas pasuxismgebloba.2

saqmeze _ Cantoni v. France3 _ ganmcxadebeli, romelic iyo supermarketis me-
nejeri, dapatimrebul iqna imis gamo, rom ukanonod yidida sxvadasxva sagnebs.
am sagnebi miCneul iqna @samedicino xasiaTis produqtebad,~ romlebic, kano-
nis Tanaxmad, unda gayiduliyo mxolod da mxolod farmacevtebis mier. ganm-
cxadebeli aRniSnavda, rom kanonmdeblobis debulebebi sakmaod bundovani iyo
imisaTvis, raTa daekmayofilebina me-7 muxlis moTxovnebi. sasamarTlom daad-
gina: @me-7 muxli mianiSnebs koncefciaze, romelic moicavs werilobiT kanon-
mdeblobas iseve, rogorc precedentul samarTals da gulisxmobs moTxovnebs,
romlebic dakavSirebulia kanonis xelmisawvdomobasa da ganWvretadobasTan~.
sasamarTlom aseve daadgina, rom gansaxilveli kanonmdebloba ar arRvevda me-
7 muxls, radganac samarTlebrivi daxmarebis Sedegad ganmcxadebels SeeZlo,

1 1993 wlis 25 maisi, Series A no. 260-A, 52-e punqti.
2 iqve.
3 1994 wlis 15 noembris gadawyvetileba.
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gaeTvaliswinebina mis mimarT gamoZiebis aRZvris safrTxe konkretuli nivTe-
bis gayidvis gamo.

im danaSaulis gavrceleba faqtebze, romlebic adre ar warmoadgenda sisx-
lis samarTlebriv danaSauls, akrZalulia iseve, rogorc dauSvebelia erovnu-
li sasamarTloebis precedentuli samarTliT danaSaulis umniSvnelovanes
elementTa Secvla, ra Tqma unda, braldebulis sazianod.

saqmeze _ C.R. and S.W. v. the United Kingdom _ ganmcxadeblebi, romlebic dapa-
timrebul iqnen TavianTi colebis gaupatiurebis braldebiT, acxadebdnen, rom
maTi msjavrdeba da dakisrebuli sasjeli warmoadgenda maT mimarT kanonis
ukuqceviTi ZaliT gamoyenebas, rac arRvevda konvenciis me-7 muxls. rodesac
aRniSnuli danaSaulebi iqna Cadenili, inglisis CveulebiTi samarTlis Tanax-
mad, arsebobda gamonaklisi ojaxur urTierTobaSi. sasamarTlom daadgina, rom
adgili ar hqonia konvenciis darRvevas. strasburgis sasamarTlos ganmarte-
biT, sisxlis samarTlis pasuxismgeblobasTan dakavSirebuli sakiTxebis gan-
marteba eqvemdebareboda sasamarTlo ganmartebas. im droisaTvis, rodesac
ganxorcielda danaSaulebi, sasamarTloebis mier ojaxuri urTierTobis dros
Cadenili gaupatiurebis dagmoba da akrZalva misuli iyo gonivrulad ganWvre-
tad stadiamde.

saqmeze @lolesi irlandiis winaaRmdeg~ (Lawless v. Ireland), sasamarTlo da-
eTanxma komisias, rom me-7 muxli ar vrceldeba kanonmdeblobaze, romelic
aRkveTis RonisZiebebs awesebs.4

evropulma sasamarTlom saqmeze @uelCi gaerTianebuli samefos winaaRm-
deg~ (Welch v. the United Kingdom) daadgina, rom @sasjelis~ cnebas damoukidebe-
li konvenciiseuli mniSvneloba aqvs da sasamarTlos SeuZlia, Tavisuflad
Seamowmos, konkretuli RonisZieba Tavisi SinaarsiT miesadageba Tu ara @sasje-
lis~ mniSvnelobas aRniSnuli normis miznebisTvis.5

marTalia, komisiam adreul saqmeebze mravaljer daadgina, rom, erovnuli
kanonmdeblobiT, disciplinur gadacdomad gansazRvruli qmedeba ar SeiZle-
ba sisxlis samarTlis danaSaulad dakvalificirdes me-7 muxlis mniSvnelo-
biT, Tumca, mas Semdgom midgoma Seicvala. saqmeze @enxeli da sxvebi niderlan-
debis winaaRmdeg~ (Engel and others v. the Netherlands), dadginda, rom discipli-
nuri gadacdomebi SeiZleba dakvalificirdes sisxlis samarTlis danaSaulad
konvenciis me-6 muxlis mniSvnelobiT.6

saqmeSi _ K-H.W. v. Germany7 _ dadginda saqmis faqtobrivi garemoebebis me-7
muxlTan Sesabamisoba, rodesac qmedebis Cadena moxda erT saxelmwifoSi, xolo
msjavrdeba gamotanil iqna sxva saxelmwifos mier. winamdebare saqmeSi samar-
Talwarmoeba aRZrul iqna germaniis federaciuli respublikis mxridan ger-
maniis demokratiuli respublikis kanonmdeblobis safuZvelze. saqme exebo-
da germaneli moqalaqeebis mkvlelobas, romlebic cdilobdnen gadaekveTaT
sazRvari germaniis gamyofi kedlis arsebobis periodSi. sasamarTlom ganacx-
ada, rom:

4 1960 wlis 14  noemberi, Series A no. 1, me-17 da 48(iii)-e punqtebi.
5 1995 wlis 9 Tebervali, Series A no. 307-A.
6 1976 wlis 8 ivnisi, Series A no. 22.
7 2001 wlis 22 martis gadawyvetileba.
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@im saxelmwifosaTvis, romelic imarTeba kanonis uzenaesobis princip-
iT, gamarTlebulia, aRZras sisxlis samarTalwarmoeba im pirebis mima-
rT, romlebmac Caidines danaSauli winaT moqmedi reJimis dros.
analogiurad, aseTi saxelmwifos sasamarTloebi, romlebmac daikaves
wina reJimis dros moqmedi sasamarTloebis adgili, ar SeiZleba, gakicx-
ul iqnen im debulebebis gamoyenebasa da ganmartebasTan dakavSirebiT, rom-
lebic ZalaSi iyo im droisaTvis kanonis uzenaesobis principis WrilSi.

sasamarTlo imeorebs, rom me-7 muxlis miznebisaTvis sisxlis samarTlis
kanonis debuleba, SesaZloa, ganmartebul iqnes sasamarTlos mier.
yovelTvis iarsebebs imis saWiroeba, rom saeWvo sakiTxebi adaptirebul
da SesabamisobaSi iqnes moyvanili cvalebad garemoebebTan.~

Sesabamisad, koncefcia principSi gamoiyeneba precedentuli samarTlis
ganviTarebasTan mimarTebiT konkretul saxelmwifoSi kanonis uzenaesobisa
da demokratiuli reJimis dacviT.

me-7 muxli _ kanonis ukuqceviTi Zalis akrZalva
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me-8 muxli

piradi da ojaxuri cxovrebis pativiscemis ufleba

1. @yvelas aqvs ufleba, pativi scen mis pirad da ojaxur cxovrebas, mis
sacxovrebelsa da mimoweras.

2. dauSvebelia sajaro xelisuflebis Careva am uflebis ganxorcieleba-
Si, garda iseTi Carevisa, rac daSvebulia kanoniT da aucilebelia demokrati-
ul sazogadoebaSi erovnuli uSiSroebis, sazogadoebrivi usafrTxoebis an
qveynis ekonomikuri keTildReobis interesebisaTvis an uwesrigobis an dana-
Saulis Tavidan asacileblad, janmrTelobis an zneobis an sxvaTa uflebaTa da
TavisuflebaTa dasacavad.~

naTelia, rom me-8 muxli Camoyalibebulia or punqtad. pirveli nawili, me-
8 muxlis 1-li punqti, adgens naTlad gansazRvrul uflebebs, romlebic ga-
rantirebul unda iqnes individisTvis saxelmwifos mier. es aris piradi da
ojaxuri cxovrebis pativiscemis ufleba, sacxovrebeli da mimowera. meore
nawili, me-8 muxlis me-2 punqti, acxadebs, rom xsenebuli uflebebi ar aris ab-
soluturi, rac imaSi gamoixateba, rom garkveul SemTxvevebSi SesaZloa dasaS-
vebi gaxdes sajaro xelisuflebis mier me-8 muxliT gaTvaliswinebuli ufle-
bebis SezRudva. me-8 muxlis me-2 punqti aseve adgens pirobebs, rodesac saja-
ro xelisuflebas marTlzomierad SeuZlia Caerios me-8 muxlis 1-li punqtiT
gansazRvrul uflebebSi; saxelmwifos mier me-8 muxliT gacxadebuli indivi-
dis uflebebis dasaSveb SezRudvad CaiTvleba mxolod da mxolod imgvari
SezRudvebi, romlebic daSvebulia kanoniT da aucilebelia demokratiul sa-
zogadoebaSi me-8 muxlis me-2 punqtSi Camoyalibebuli erTi an meti kanonieri
miznis gansaxorcieleblad.

Sefasebis zRvari

saxelmwifos mier gamoyenebuli RonisZiebebis me-8 muxlTan Sesabamisobis
sakiTxis gansazRvrisas saxelmwifoebi uzrunvelyofili arian diskreciis
garkveuli xarisxiT, romelic cnobilia rogorc Sefasebis zRvari. es princi-
pi pirvelad dadgenil iqna Handyside-s saqmeSi,1 romelic exeboda me-10 muxl-
Tan dakavSirebul davas. Tumca, es gadawyvetileba Tanabrad exeba me-8 muxl-
sac. sasamarTlom daadgina:

maTi qveynebis sasicocxlo ZalebTan pirdapiri da gangrZobadi kontaq-
tis mizeziT, xelisuflebis organoebi principulad ukeTes mdgomare-
obaSi imyofebian saerTaSoriso mosamarTleebTan SedarebiT, raTa gaa-
keTon daskvna ... @SezRudvisa~ Tu @sasjelis~ @aucileblobaze~ ... xelisu-
flebis erovnul organoebs evalebaT, moaxdinon sawyisi Sefaseba gada-
udebeli socialuri aucileblobis realobaze, romelsac moicavs
@aucileblobis~ cneba am konteqstSi.

Sesabamisad, me-10 (2) muxli maRal xelSemkvrel saxelmwifoebs utovebs
Sefasebis zRvars. es zRvari eZlevaT qveynis kanonmdeblebs ... da im or-
ganoebs (maT Soris sasamarTlos), romlebic mowodebuli arian, ganmar-
ton da gamoiyenon moqmedi kanonebi.

1 Handyside v. the United Kingdom, 1976 wlis 7  dekembris ganaCeni, 48-e da 49-e punqtebi.
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Tumca, sasamarTlom mimarTa saxelmwifos, rom xsenebuli principi ar
aZlevs maRal xelSemkvrel saxelmwifos SeuzRudav uflebamosilebas da
gaimeora, rom sasamarTlo pasuxismgebelia, uzrunvelyos saxelmwifos mier
konvenciiT nakisri valdebulebebis Sesruleba. xsenebulidan gamomdinare, me-
8 muxlis miznebisaTvis sasamarTlos funqcias warmoadgens, moaxdinos sab-
oloo gadawyvetilebis gamotana imasTan dakavSirebiT, rom konvenciiT gacx-
adebuli uflebis SezRudva SeiZleba gamarTlebuli iyos me-8 muxlis me-2 pun-
qtis Tanaxmad. amitomac, Sefasebis zRvari, sasamarTlos Tanaxmad, damokide-
bulia garemoebaTa or ZiriTad kompleqtze:

1. imis gansazRvrisas, me-8 muxlis SezRudva gamarTlebulia Tu ara sa-
zogadoebrivi interesis safuZvelze, romelsac me-2 punqti uSvebs.

2. imis Sefasebisas, saxelmwifom qmediTi nabijebi gadadga Tu ara pozi-
tiuri valdebulebebis Sesrulebis mizniT, romelsac mas xsenebuli debuleba
akisrebs.

Sefasebis zRvari, romliTac aRWurvilia kompetenturi erovnuli orga-
noebi, gansxvavdeba garemoebebTan, gansaxilvel saganTan da mis warmomav-
lobasTan mimarTebiT. me-8 muxlis Tanaxmad, Sefasebis zRvris sferos dad-
genisas gasaTvaliswinebeli faqtorebi moicavs Semdegs:

• arsebobs Tu ara erTiani sistema konvenciis xelmomwer saxelmwifo-
Ta kanonebs Soris2 _ maSin rodesac dadgenili praqtika arsebobs, Sefasebis
zRvari viwroa da misgan gadaxvevis gamarTleba rTuli iqneba. meores mxriv,
maSin, rodesac saerTo midgoma farTod ar aris gavrcelebuli, sasamarTlos
mier mopasuxe saxelmwifoebisaTvis SeTavazebuli diskrecia iqneba generous.3

• Sefasebis zRvari gansxvavebulia konteqstis Sesabamisad da igi gan-
sakuTrebulad farTod iqna dadgenili, magaliTad, iseT sferoebSi, rogor-
icaa bavSvis dacva. am sakiTxTan mimarTebiT sasamarTlom aRiara, rom arse-
bobs gansxvavebuli midgomebi bavSvis socialuri uzrunvelyofis sakiTxTan
da maRali xelSemkvreli saxelmwifoebis ojaxebSi saxelmwifos CarevasTan
dakavSirebiT. konvenciis WrilSi amgvari saqmeebis ganxilvisas sasamarTlo
iTvaliswinebs xsenebuls, aZlevs ra saxelmwifoebs diskreciis sazoms. sasa-
marTlom aseve aRiara, rom erovnul doneze dadgenil mgrZnobiare da ko-
mpleqsur sakiTxebTan maTi siaxlovis gaTvaliswinebiT, qveynis organoe-
bi ukeTes mdgomareobaSi imyofebian, raTa moaxdinon TiToeuli konkret-
uli saqmis garemoebaTa Sefaseba da dasaxon yvelaze misaRebi RonisZiebe-
bi. magaliTad, socialuri uzrunvelyofis saqmeebSi, xelisuflebis erovnu-
li organoebi sargebloben saqmesTan dakavSirebul pirebTan pirdapiri urT-
ierTobiT, im konkretul safexurze, rodesac socialuri uzrunvelyofis
RonisZiebebi gaTvaliswinebulia dauyovnebliv an maTi implementaciis
Semdgom.4 Sedegad, moqmedebis xasiaTTan mimarTebiT saxelmwifo sargeblobs
diskreciis xarisxiT, romliTac, me-8 muxlis Sesabamisad, xdeba piradi da ojax-
uri cxovrebis pativiscema.

• is faqti, rom wes-Cveulebebi, politika da praqtika sagrZnoblad gan-
sxvavdeba maRal xelSemkvrel saxelmwifoebs Soris, xandaxan gamoiyeneba Se-
fasebis zRvris arsebobis mxardasaWerad.

2 Rasmussen v. Denmark, 1984  wlis 28 noembris ganaCeni, me-40 punqti.
3 pozitiur valdebulebebTan dakavSirebiT ix. 1.2 nawili.
4 Olsson (No. 2) v. Sweden, 1992 wlis 30 oqtombris ganaCeni.

me-8 muxli _ piradi da ojaxuri cxovrebis pativiscemis ufleba
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• sasamarTlom Handyside-s saqmeze daadgina, rom SeuZlebeli iyo sxvadasx-
va maRali xelSemkvreli saxelmwifoebis Sida samarTalSi zneobis evropuli
koncefciis erTgvarovani formis gamonaxva. sasamarTlom ganacxada:

zneobis moTxovnebis Sesaxeb Sesabamisi kanonebis TvalTaxedva drodadro
icvleba, gansakuTrebiT Cvens droSi, rodesac xdeba konkretul sakiTxze ar-
sebuli mosazrebebis swrafi da Sorsmimavali evolucia.

Tumca, Dudgeon-isa5 da Norris-is6 saqmeebSi sasamarTlom uaryo, TiTqos Se-
fasebis zRvari sakmarisad farTo iyo imisaTvis, raTa neba daerTo gaerTianeb-
uli samefosTvis da irlandiisaTvis, SeenarCunebinaT homoseqsualizmis krim-
inalizacia. rac Seexeba zneobis dacvis areals, sasamarTlo ar daeTanxma, rom
zRvari saerTo winadadebis msgavsad farTo iyo.

me-8 muxli _ gamoyenebuli testebi

individis mier konvenciis me-8 muxlis Sesabamisad Setanili saCivris ganx-
ilvis procesi moicavs orsafexurian tests. pirveli safexuri exeba me-8 mux-
lis gamoyenebas; sxva sityvebiT rom vTqvaT, moxda Tu ara im uflebis SezRud-
va, romlis darRvevasac individi asaCivrebs, ufleba, romelic konvenciis me-
8 muxlis 1-li punqtiT garantirebulia. xSir SemTxvevaSi, xsenebuli xdeba
msjelobis sakiTxi, magaliTad, ras warmoadgens piradi cxovreba an sacxovre-
beli me-8 muxlis 1-li punqtis mniSvnelobiT. im SemTxvevaSi, Tu evropuli sasa-
marTlos praqtikaze dayrdnobiT mosamarTle CaTvlis, rom individis mier
gamoyenebuli ufleba (magaliTad, ufaso sacxovrebliT uzrunvelyofis
ufleba) faqtobrivad ar moicavs me-8 muxlis 1-li punqtiT garantirebul
uflebas, me-8 muxli ar gamoiyeneba da saCivris ganxilvac iqve Sewydeba.

Tumca, im SemTxvevaSi, Tu aRmoCnda, rom me-8 muxlis gamoyeneba SesaZlebe-
lia, sasamarTlo gadava Sefasebis meore safexurze. yvelaze Sesaferis situa-
ciad gamogvadgeba Semdegi: rodesac ganmcxadebeli ambobs, rom saxelmwifos
qmedebam, misi azriT, daarRvia me-8 muxliT gacxadebuli uflebebi, sasamarT-
lo ganixilavs, SesaZlebelia Tu ara me-8 muxliT gacxadebuli uflebebis
SezRudva gamarTlebuli iyos me-8 muxlis me-2 punqtis moTxovnebTan dakav-
SirebiT. ganmcxadeblebi (Tumca, arcTu ise xSirad) aseve asaCivreben _ saxelm-
wifos an sajaro xelisuflebas unda emoqmeda, magram maT es ar gaakeTeso, rac,
ganmcxadeblebis mtkicebiT, me-8 muxliT gacxadebuli uflebebis @pativisce-
mis~ aRiarebas niSnavs. aseT SemTxvevaSi, sasamarTlo ganixilavs, hqonda Tu ara
saxelmwifos am SemTxvevaSi pozitiuri valdebuleba, emoqmeda me-8 muxlis�
@pativiscemis~ elementis Sesabamisad. zemoT warmodgenili me-8 muxlis meore
safexuris orive saxis midgoma detalurad iqneba gaanalizebuli winamdebare
saxelmZRvaneloSi.

1-li safexuri: me-8 muxlis 1-li punqti

1.1. saCivari xvdeba Tu ara me-8 muxlis 1-li punqtiT daculi erT-erTi
uflebis moqmedebis farglebSi?

5 Dudgeon v. the United Kingdom, 1981 wlis 22 oqtombris ganaCeni.
6 Norris v. Ireland, 1988 wlis 26 oqtomberi.
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1.2. dadebiTi pasuxis SemTxvevaSi, ekisreba Tu ara saxelmwifos pozitiuri
valdebuleba, pativi sces individis uflebas da moxda Tu ara amis Sesruleba?

me-2 safexuri: me-8 muxlis me-2 punqti

2.1. hqonda Tu ara adgili me-8 muxlis SezRudvas?

2.2. dadebiTi pasuxis SemTxvevaSi,

2.2.1. daSvebulia Tu ara kanoniT?

2.2.2. emsaxureba Tu ara kanonier mizans?

2.2.3. aucilebelia Tu ara demokratiul sazogadoebaSi?

am testis gamoyenebas axdens sasamarTlo, rodesac saqme exeba me-8 muxls.
xSir SemTxvevaSi, ra Tqma unda, sasamarTlo ar axdens TiToeuli konkretuli
sakiTxis detalur ganxilvas, magram, miuxedavad amisa, saboloo gadaw-
yvetilebis gamotanamde igi mainc iyenebs testis TiToeul safexurs. winamde-
bare saxelmZRvanelos momdevno ori nawili ganixilavs am testis or safexur-
Tan dakavSirebul sakiTxebs, xolo saxelmZRvanelos bolo nawilSi ki mocemu-
li iqneba me-8 muxlTan Sesabamisobis arsebiTi sakiTxebi.

me-8 muxlis testis 1-li safexuri

1.1. saCivari xvdeba Tu ara me-8 muxlis 1-li punqtiT daculi erT-erTi
uflebis moqmedebis farglebSi?

me-8 muxlis dacvis sakiTxi wamoiWreba im SemTxvevaSi, rodesac warmodge-
nili saCivari xvdeba konkretuli debulebis moqmedebis farglebSi, rac imas
niSnavs, rom is unda exebodes am debulebiT dacul erT an ramdenime pirad in-
teress, kerZod ki _ pirad cxovrebas, ojaxur cxovrebas, sacxovrebelsa da
mimoweras.

me-8 muxlis 1-li punqtis Tanaxmad, vis funqcias warmoadgens Sesabami-
si interesis gansazRvra?

unda aRiniSnos, rom ganmcxadebels SeuZlia, gansazRvros is interesi,
romlis dacvasac igi moiTxovs da warudginos is sasamarTlos me-8 muxlis
1-li punqtis WrilSi. ase magaliTad, saqmeSi “Gaskin v. the United Kingdom” ganm-
cxadebelma daarwmuna sasamarTlos Semadgenlobis umravlesoba, rom misi in-
teresi, romelic saxelmwifo mzrunvelobis qveS misi aRzrdis Sesaxeb adgi-
lobrivi xelisuflebis xelT arsebuli informaciis xelmisawvdomobasTan iyo
dakavSirebuli, exeboda mis pirad da ojaxur cxovrebas da ara zogad inter-
ess informaciis xelmisawvdomobasTan dakavSirebiT, romelic scdeba me-8 mux-
lis moqmedebis farglebs.7 amasTan, maSin, rodesac individi ganacxadSi asa-
Civrebs me-8 muxlis erTze meti uflebis darRvevas, sasamarTlo ar aris valde-
buli, miuTiTos konkretul individualur uflebaze miuxedavad imisa, rom,
SesaZlebelia, saqme gvqondes ramdenime uflebis savaraudo darRvevasTan. ma-

7 Gaskin v. the United Kingdom, 1989 wlis 7  ivlisis ganaCeni, seria A # 160.

me-8 muxli _ piradi da ojaxuri cxovrebis pativiscemis ufleba
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galiTad, saqmeSi “Klass v. Germany”8 sasamarTlom daadgina, rom saCivari, romel-
ic exeboda komunikaciebis (fosta da telefoni) Semowmebas, warmoadgenda pi-
rad cxovrebaSi, ojaxur cxovrebasa da mimoweraSi Carevas.

me-8 muxlis 1-li punqtis gamoyenebasTan dakavSirebuli sasamarTlos
midgoma

me-8 muxlis 1-li punqtiT daculi oTxi koncefciis mniSvneloba ar atarebs
ganmartebiT xasiaTs da sasamarTlo Tavs aridebs wesebis dadgenas daculi
uflebebis mniSvnelobebTan dakavSirebiT. kerZod, sasamarTlos midgoma me-8
muxlis gamoyenebis gansazRvraSi mdgomareobs. maSin, rodesac sasamarTlos
mobiluri midgoma nebas rTavs mas, gaiTvaliswinos socialuri, samarTlebrivi
da teqnologiuri miRwevebi evropis sabWos sivrceSi, es midgoma rTuls xdis,
gadaWriT ganvsazRvroT, Tu ras warmoadgens piradi cxovreba, ojaxuri cx-
ovreba, sacxovrebeli an mimowera. zemoT xsenebuli oTxi interesis Sinaarsis
zogadi saxelmZRvanelo warmodgenilia qvemoT. Tumca, mniSvnelovania imis
gaTvaliswineba, rom koncefciebi dinamiuria. es ki gamoixateba imaSi, rom maTi
mniSvneloba cvalebadia da SeuZlia, moicvas sakiTxTa farTo speqtri,
romelTagan nawili erTmaneTTan aris dakavSirebuli, zogierTi ki Tanxvedria.

1.1.1. piradi cxovreba

piradi cxovrebis mniSvneloba

sasamarTlos Tanaxmad, piradi cxovreba warmoadgens farTo koncefcias,
romelic ar eqvemdebareba amomwurav definicias.9 es koncefcia piradi cx-
ovrebis xelSeuxeblobis uflebasTan SedarebiT calsaxad farTo xasiaTs
atarebs. Tumca, igi exeba sferos, romlis Tanaxmadac yvelas SeuZlia, Tavisu-
flad miiRos misi pirovnebis ganviTarebisa da ganxorcielebis ufleba. 1992
wels sasamarTlom ganacxada:

... unda aRiniSnos, rom [piradi cxovrebis] cnebis @Sida wriT~ Semofar-
gvla Zalze SezRuduli iqneboda _ individi SeiZleba mis mier arCeuli
Tavisi piradi cxovrebiT cxovrobdes da misgan gamoricxavdes gare sam-
yaros, romelic ar Sedis am wreSi. piradi cxovrebis pativiscema aseve
unda moicavdes, garkveul farglebSi, sxva adamianebTan urTierTobis
damyarebisa da ganviTarebis uflebas.10

zemoxsenebulidan gamomdinare, piradi cxovreba aucileblad moicavs sxva
adamianebTan da gare samyarosTan urTierTobebis damyarebis uflebas.

rogor urTierTobebs warmoadgens piradi cxovreba?

urTierTobebi, romlebic scdeba ojaxuri cxovrebis farglebs

urTierTobebi, romlebic me-8 muxlis WrilSi scdeba ojaxuri cxovrebis
farglebs, SesaZloa, iTvaliswinebdes piradi cxovrebis debulebiT dacvas.
xsenebuli kategoria moicavs:

8 Klass v. Germany, 1993 wlis 22 seqtembris ganaCeni, seria A # 269, 41-e punqti.
9 Costello-Roberts v. the United Kingdom, 1993 wlis 25 martis ganaCeni, 36-e punqti.
10 Niemietz v. Germany, 1992 wlis 16 dekembris ganaCeni.
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• urTierTobebi mSvileblebsa da naSvilebs Soris;11

• urTierTobebi im mSoblebs Soris, romlebic qorwinebaSi ar imyofebian;12

• urTierTobebi homoseqsualebsa da maT mSoblebs Soris _ bavSvebTan
erTad an maT gareSe.13

piradi cxovreba ar vrceldeba patronisa da misi Sinauri cxovelis urT-
ierTobaze.14

ra moculobiT xvdeba sqesobrivi aqtiuroba piradi cxovrebis farglebSi?

piris seqsualuri cxovreba aris misi piradi cxovrebis nawili. aqedan ga-
momdinare, piradi cxovreba axdens im sferos garantirebas, romelSic pirs
SeuZlia daamyaros sxvadasxva saxis, maT Soris, sqesobrivi urTierTobebi.
Sesabamisad, piris seqsualuri identity-s arCevanis dadastureba da daSveba xvdeba
me-8 muxlis dacvis sferoSi. saqmeSi “Dudgeon v. the United Kingdom”15 sasamarT-
lom daadgina, rom ganmcxadeblis piradi garemoebebis gaTvaliswinebiT moq-
medi kanonmdebloba, romelic ukanonod Tvlida homoseqsualur urTierTo-
bas, pirdapir exeboda mis pirad cxovrebas. sasamarTlom amis Semdgomac ram-
denjerme daadastura, rom seqsualuri orientacia da saqmianoba exeba piradi
cxovrebis intimur aspeqts. damatebiT unda aRiniSnos, rom daxuruli karis
miRma ganxorcielebuli nebismieri sqesobrivi saqmianoba ar xvdeba me-8
muxlis moqmedebis farglebSi. saqmeSi “Laskey, Jaggard & Brown v. the United King-
dom”16 ganmcxadeblebi monawileobas iRebdnen erTobliv sado-mazoxistur
saqmianobaSi seqsualuri gratifikaciis mizniT. sanam sasamarTlo oficialu-
rad miiRebda gadawyvetilebas _ ganmcxadeblebis saqcieli xvdeboda Tu ara
piradi cxovrebis farglebSi _ man gamoxata daTqma me-8 muxlis dacvis nebar-
TvasTan dakavSirebiT im moculobiT to extend to activities, romelic moicavs xalxis
mniSvnelovan raodenobas; specialurad the provision of specially equipped chambers;
axali wevrebis SerCeva da videofirebis gadaReba, romlebic gavrcelebul iqna
wevr saxelmwifoebSi.

ra moculobiT xvdeba socialuri saqmianoba piradi cxovrebis far-
glebSi?

precedentuli samarTali mowmobs, rom @viwro wris~ miRma arsebobs pira-
di urTierTobebis sfero.

• saqmeSi “McFeeley v. the United Kingdom”17 komisiam winadadeba wamoayena, rom
sxva pirebTan urTierTobebis mniSvneloba aseve exebodes patimrebs da, Sesa-
bamisad, piradi cxovrebis pativiscema moiTxovdes patimrobaSi myofi pire-
bis asociaciis xarisxs. xsenebulidan gamomdinare, sxva pirebTan gaerTianeb-

11 ganacxadi # 8257/78, 1978 wlis 10 ivlisi, 13 DR (gadawyvetilebebi da rekomendaciebi) 248.
12 ganacxadi # 15817/89, 1990 wlis 1 oqtomberi, 66 DR 251.
13 ganacxadi # 15666/89, Kerkhonev v. the Netherlands, 1992 wlis 19 maisi, ar aris  gamoqveynebuli.
14 ganacxadi # 6825/75, 1976 wlis 4 marti, 5 DR 86.
15 Dudgeon v. the United Kingdom, 1981 wlis 22 oqtombris ganaCeni.
16 Laskey, Jaggard & Brown v. the United Kingdom, 1997  wlis 19 Tebervlis ganaCeni.
17 ganacxadi # 8317/78, McFeeley & Ors v. the United Kingdom, 1980 wlis 15 maisi, 20 DR 44.

me-8 muxli _ piradi da ojaxuri cxovrebis pativiscemis ufleba
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adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

is Tavisufleba warmoadgens piradi cxovrebis damatebiT socialur maxasi-
aTebels.

• evropuli sasamarTlos rigma mosamarTleebma gamoTqves azri pirad
cxovrebasTan dakavSirebiT, romelic Tavis TavSi moicavs imis SesaZleblo-
bas, rom piradi cxovrebis erT-erT aspeqts warmoadgendes socialuri cx-
ovrebiT efeqtiani sargebloba. xsenebuli gulisxmobs, kulturul da
lingvistur sakiTxebSi gacnobierebis mizniT, sxva pirebTan socialur urT-
ierTobebSi Sesvlis SesaZleblobas. es elementebi gansakuTrebiT ikveTeba
imigraciis saqmeebSi.18

exeba Tu ara biznes-urTierTobebi pirad cxovrebas?

saqmeSi “Niemietz v. Germany”19 sasamarTlo mzad iyo mieCnia, rom biznesis kon-
teqstSi arsebuli zogierTi piradi urTierToba SesaZloa moxvdes piradi
cxovrebis farglebSi.

ra saxis saqmianoba da RonisZiebebi exeba pirad cxovrebas?

satelefono mosmena yovelTvis exeba Tu ara pirad cxovrebas?

dadgenil iqna, rom piradi komunikaciebis Semowmebis mizniT, faruli te-
qnologiuri xelsawyoebis gamoyeneba xvdeba piradi cxovrebis farglebSi.
amasTan, es debuleba gamoiyeneba satelefono saubris Sinaarsis miuxedavad.

• saqmeSi “A v. France”20 mTavroba amtkicebda, rom Cawerili saubrebi, rom-
lebic dakavSirebuli iyo mkvlelobis CadenasTan, ar exeboda pirad cxovre-
bas. komisiam daadgina Semdegi: is faqti, rom saubari warmoadgenda sazoga-
doebrivi interesis sagans, ar ukargavda mas pirad xasiaTs. sasamarTlom es
argumenti miiRo.

• saqmeSi “Halford v. the United Kingdom”21 satelefono saubrebi CaiTvala
saqmianad an piradad, vinaidan ofisis telefoni iqna gamoyenebuli.

• amis sapirispirod, maSin, rodesac ganmcxadebelma samoqalaqo TviTm-
frinavisTvis gamoiyena radio arxi, Semowmeba ar CaiTvala pirad cxovrebaSi
Carevad, vinaidan saubrebis warmoeba ganxorcielda im talRis meSveobiT,
romelic xelmisawvdomi iyo sxva momxmareblebisaTvis da, Sesabamisad, pirad
komunikaciad ver CaiTvleboda.22

saxelmwifos mxridan piradi monacemebis Segroveba exeba Tu ara pirad
cxovrebas?

individis Tanxmobis gareSe saxelmwifos Tanamdebobis pirTa mxridan
masze informaciis Segroveba yovelTvis exeba piris pirad cxovrebas da, Se-
sabamisad, xvdeba me-8 muxlis 1-li punqtis moqmedebis farglebSi. magaliTad:

18 ix. winamdebare saxelmZRvanelos qvemore nawili imigraciasTan dakavSirebiT.
19 Niemietz v. Germany, 1992 wlis 16 dekembris ganaCeni.
20 A v. France, 1993 wlis 23 noembris ganaCeni.
21 Halford v. the United Kingdom, 1997  wlis 25 ivnisis ganaCeni.
22 ganacxadi # 21353/93, 1985 wlis 27 Tebervali.
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• oficialuri sensusi,23 romelic moicavs savaldebulo kiTxvebs
sqesTan, ojaxur mdgomareobasTan, dabadebis adgilTan da sxva saxis detalur
pirad informaciasTan dakavSirebiT;

• TiTis anabeWdebis, fotosuraTisa da sxva saxis piradi informaciis
Cawera policiis24 mxridan, miuxedavad imisa, rom policiis dosie saidumloa;25

• samedicino monacemebis Segroveba da samedicino Canawerebis gakeTeba;26

• sagadasaxado xelisuflebis mier piraduli xasiaTis danaxarjebTan
dakavSirebuli informaciis (da pirad cxovrebasTan dakavSirebuli intimuri
xasiaTis informaciis) gamoZalva;27

• piradobis damadasturebeli imgvari sistema, romelic moicavs
rogorc administraciul da samoqalaqo, aseve janmrTelobasTan, socialur
uzrunvelyofasa da gadasaxadebTan dakavSirebul sakiTxebs.

piradi monacemebis xelmisawvdomoba

ar aris gamoricxuli, rom saxelmwifos Canawerebze xelmisawvdomobis
SeuZlebloba Seexos pirad cxovrebas, rac sasurveli informaciis saxezea
damokidebuli. saqmeSi “Gaskin v. the United Kingdom”28 sasamarTlom daadgina Sem-
degi: gamomdinare iqidan, rom ganmcxadebelTan dakavSirebuli dokumentacia
exeboda misi bavSvobis, ganviTarebisa da istoriis metad piradul aspeqtebs
(da amitomac warmoadgenda @mis warsulTan da aRzrdasTan mimarTebiT infor-
maciis principul wyaros~), am informaciaze xelmisawvdomobis SeuZleblobam
wamoWra me-8 muxlTan dakavSirebuli sakiTxebi.

exeba Tu ara saxelebis/gvarebis regulacia pirad cxovrebas?

marTalia, me-8 muxli ar moicavs raime saxis konkretul miniSnebas gvarebT-
an dakavSirebiT, magram individis gvari udavod exeba mis pirad da ojaxur cx-
ovrebas gamomdinare iqidan, rom is warmoadgens individTa piradi identi-
ficirebis saSualebas. is faqti, TiTqos gvarebis gamoyenebis regulaciasTan
mimarTebiT, SesaZloa, arsebobdes saxelmwifo interesi, ar aris sakmarisi im-
isaTvis, rom piradi da da ojaxuri cxovrebis farglebidan amoviRoT piris
gvarTan dakavSirebuli sakiTxi.29 msgavsi principebi exeba saxelsac, romelic
aseve dakavSirebulia pirad da ojaxur cxovrebasTan, vinaidan is warmoadgens
ojaxebsa da sakrebuloebSi pirovnebis damadasturebel saSualebas.30

presis SemoWra exeba Tu ara pirad cxovrebas?

presis mxridan ganxorcielebuli SemoWrebis an piradi cxovrebis metad in-
timuri, cilismwamebluri, safuZvels moklebuli detalebis mediis saSu-

23 ganacxadi # 9072/82, X v. the United Kingdom, 1982 wlis 6 oqtomberi, 30 DR 229.
24 Murray v. the United Kingdom, 1994  wlis 28 oqtombris ganaCeni, seria A # 300-A.
25 Leander v. Sweden, 1987  wlis 26 martis ganaCeni, seria A # 116.
26 ganacxadi # 14661/81, 1991 wlis 9 ivlisi, 71 DR 141.
27 ganacxadi # 9804/82, 1982 wlis 7 dekemberi, 31 DR 231.
28 Gaskin v. the United Kingdom, 1989 wlis 7  ivlisis ganaCeni, 89-e punqti.
29 Stjerna v. Finland, 1994  wlis 25 noembris ganaCeni, seria A # 299-B.
30 Guillot v. France, 1996 wlis 24  oqtombris ganaCeni, RJD 1996-V, # 19.
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adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

alebiT gamJRavnebis dacvis ararseboba jer-jerobiT strasburgSi ar gamxdara
mniSvnelovani gasaCivrebis sagani. zogierTi ganacxadi, rogoricaa “Irish”-is
saqme (romelSic ganmcxadebeli asaCivrebda, rom sadazRvevo kompaniis mier
saxlis gareT fotosuraTebis gadaRebam daarRvia misi piradi cxovrebis ufle-
ba)31 da “earlisa da kauntes spenseris mier warmodgenili saqme” (romelic exe-
boda presis mier maTi piradi cxovrebis gaSuqebis farglebs)32 dauSveblad
gamocxadda arsebiT ganxilvaze Sinasaxelmwifoebrivi mimarTvis saSualebeb-
is aramowurvis gamo. imis gansazRvrisas, presis mxridan ganxorcielebuli
SemoWrebis Sedegad unda wamoiWras Tu ara pirad cxovrebasTan dakavSirebuli
sakiTxebi, yuradReba unda mieqces piris mier sasamarTlos winaSe dayenebuli
sakiTxis moculobas, piradi cxovrebis sferoSi SemoWris xasiaTsa da xarisxs.

samarTlebrivi kavSirebis gansazRvra

meurveobis//mamobrivi procedurebi

rogorc aRmoCnda, sakuTar gogonasTan mamis samarTlebriv urTierTo-
basTan dakavSirebuli gansazRvreba exeba pirad cxovrebas miuxedavad imisa,
rom meurveobis//mamobrivi procedurebi, romlebic mas surda, ganexor-
cielebina, miznad isaxavda kanonSi arsebuli ojaxuri kavSirebis gauqmebas.33

Tumca, xSir SemTxvevaSi, amgvari samarTlebrivi kavSirebi warmoadgens ojax-
ur cxovrebas.

transseqsualebi

dadginda, rom transseqsualebisaTvis sqesis xelaxla dafiqsirebis mizniT
saxelisa da oficialuri dokumentaciis Secvlaze uaris sakiTxebi exeba pira-
di cxovrebis pativiscemis uflebas me-8 muxlis 1-li punqtis WrilSi.34

fizikuri da moraluri xelSeuxebloba

saqmeSi “X & Y v. the Netherlands”35 sasamarTlom daadgina, rom piradi cxovre-
ba aris koncefcia, romelic moicavs piris fizikur da moralur xelSeuxeblo-
bas misi sqesobrivi cxovrebis CaTvliT. aRniSnul saqmeSi, romelic exeboda 16
wlis fsiqikurad daavadebuli gogonas mimarT srulwlovani mamakacis seqsu-
alur Zaladobas, SeuZlebeli iyo am mamakacis mimarT sisxlis samarTlebrivi
braldebis wayeneba holandiis kanonmdeblobaSi arsebuli xarvezis gamo, ra-
mac wamoWra sakiTxi me-8 muxlis 1-li punqtis WrilSi. sasamarTlom naTeli
mohfina, rom erTi piris mier ganxorcielebulma fizikurma Tavdasxmam Sei-
Zleba xelyos meore piris piradi cxovreba.

fizikuri xelSeuxeblobis SezRudva exeba Tu ara pirad cxovrebas?

maSin, rodesac piris fizikuri xelSeuxeblobis garkveulma SezRudvebma
SesaZloa gamoiwvios individis piradi cxovrebis uflebis darRveva, yvela

1

31 ganacxadi # 18760/91, v. Ireland, 1993 wlis 1 dekemberi.
32 ganacxadebi # 28851/95 da # 28852/95, Spencer v. the United Kingdom, 1998 wlis 16 ianvari.
33 Rasmussen v. Denmark, 1984  wlis 25 noembris ganaCeni, seria A # 87.
34 B v. France, 1992 wlis 25 martis ganaCeni, seria A # 232-C.
35 X & Y v. the Netherlands, 1985 wlis 26 martis ganaCeni, 22-e punqti.
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saxis amgvari qmedeba ar gamoiwvevs xsenebuls. saqme “Costello-Roberts v. the United
Kingdom”36 exeboda patara biWunas sxeulebrivi sasjelis Sesabamisobis sak-
iTxs me-8 muxlTan. am saqmeSi sasamarTlom aRniSna Semdegi:

 ganaTlebis dargSi gatarebulma RonisZiebebma, SesaZloa, garkveul
garemoebebSi ziani miayenos piradi cxovrebis pativiscemis uflebas, ma-
gram ara yvela qmedeba. RonisZieba, romelic negatiurad moqmedebs
piris fizikur Tu moralur xelSeuxeblobaze, aucileblad iwvevs amg-
var SezRudvas.37

Tumca, am saqmeSi sasamarTlom daadgina, rom

gaTvaliswinebul iqna konvenciis daniSnuleba da mizani da mxedvelo-
baSi iqna miRebuli, rom bavSvis skolaSi gagzavna aucileblad moicavs
misi piradi cxovrebis SezRudvis garkveul xarisxs. aqedan gamomdinare,
sasamarTlom CaTvala, rom qmedeba, romelmac ganapiroba ganmcxadeb-
lis saCivari, ar iwvevs fizikuri da moraluri xelSeuxeblobis negati-
ur zians, raTa qmedeba moeqces me-8 muxliT gaTvaliswinebuli akrZa-
lvis farglebSi.38

unda aRiniSnos, rom sasamarTlom mxedvelobaSi miiRo sasjelis Sedare-
biT umniSvnelo xasiaTi da misi gamoyeneba saskolo garemoSi, rac mis gadaw-
yvetilebaSic aisaxa.

savaldebulo samedicino mkurnaloba exeba Tu ara pirad cxovrebas?

savaldebulo samedicino mkurnaloba, rac ar unda mcire iyos, xvdeba me-8
muxlis 1-li punqtis moqmedebis farglebSi. magaliTad:

• patimrebisaTvis narkotikebze Semowmebis mizniT, mZRolebisaTvis
sistemaSi alkoholze Semowmebis mizniT an mamobis dadgenis procedurisas
sisxlisa da Sardis analizebis gakeTeba;39

• savaldebulo vaqcinacia, kbilebis mkurnaloba, tuberkulozis anali-
zebi an bavSvebisaTvis rentgenis gadaReba;40

• sakvebis savaldebulo administrireba.41

saxelmwifos mxridan dawesebuli usafrTxoebis zomebi exeba Tu ara
pirad cxovrebas?

uamravi RonisZieba, romlebsac saxelmwifo sazogadoebis usafrTxoebis
mizniT awesebs (rogoricaa usafrTxoebis remnebis an warmoebaSi damcavi
mowyobilobebis gamoyenebis savaldebulo xasiaTi), aseve xvdeba me-8 muxlis
1-li punqtis CarCoebSi miuxedavad imisa, rom xsenebuli TiTqmis calsaxad iqne-
ba gamarTlebuli me-8 muxlis me-2 punqtis WrilSi.

36 Costello-Roberts v. the United Kingdom, 1993 wlis 25 martis ganaCeni.
37 Costello-Roberts v. the United Kingdom, 1993 wlis 25 martis ganaCeni, 36-e punqti.
38 Costello-Roberts v. the United Kingdom, 1993 wlis 25 martis ganaCeni, 36-e punqti.
39 ganacxadi # 8278/78, 1979 wlis 13 dekemberi, 18 DR 154 (sisxlis analizi); ganacxadi # 21132/93,
Peters v. the Netherlands, 1994  wlis 6 aprili 77-A DR 75 (Sardis analizi).
40 ganacxadi # 10435/83, 1978 wlis 12 ivlisi, 14 DR 31.
41 Herczegfalvy v. the Austria, 1992 wlis 24  seqtembris ganaCeni.
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1.1.2 ojaxuri cxovreba

ojaxuri cxovrebis koncefciam konvenciis moqmedebis ganmavlobaSi gan-
icada cvalebadoba da kvlavac ganviTarebas eqvemdebareba (Tu gaviTval-
iswinebT socialur da samarTlebriv cvlilebebs). amgvarad, piradi cxovreb-
is koncefciis msgavsad, sasamarTlom ojaxuri cxovrebis ganmartebasTan mi-
marTebiT SeinarCuna mobiluri midgoma (mxedvelobaSi miiRo ra gansxvavebu-
li midgoma sakuTrebis ojaxuri ganawilebis Tanamedrove sakiTxebTan, ganqor-
winebebSi monawileobasTan da samedicino miRwevasTan dakavSirebiT). am de-
bulebis Tanaxmad, ojaxuri cxovreba ganekuTvneba piradul sferoSi, sadac
igi aRWurvilia saxelmwifos mxridan ukanono Carevisagan dacvis funqciiT.
Tumca, me-8 muxli ar moicavs ojaxuri cxovrebis Seqmnis uflebas (magaliTad,
qorwinebis an bavSvebis yolis SesaZleblobas).42

ras warmoadgens ojaxuri cxovreba?

rogorc wesi, sasamarTlo TiToeul konkretul saqmeSi arsebuli faqteb-
is gaTvaliswinebiT iRebs gadawyvetilebas ojaxuri cxovrebis arsebobasTan
dakavSirebiT. xolo zogadi principi, romelic unda iqnes gamoyenebuli, mxa-
reebs Soris axlo piradi kavSirebis arsebobaSi mdgomareobs. Tumca, sasa-
marTlos TiToeul konkretul saqmeze gakeTebuli midgoma gulisxmobs, rom
yovelTvis ar aris im urTierTobebis gadaTvlis SesaZlebloba, romlebic war-
moadgens (an ar warmoadgens) ojaxur cxovrebas. amasTan, urTierTobaTa mzardi
raodenoba amJamad sargeblobs me-8 muxlis avtomaturi dacviT.

qorwinebaze dafuZnebuli ojaxi

• me-8 muxliT dacva yovelTvis vrceldeba qorwinebebze, romlebic unda
warmoCindes, rogorc kanonieri da namdvili. iseT qorwinebebs, romlebsac
ar gaaCnia arsebiTi mxare an mxolod formalur saxels atarebs (rogoricaa fiq-
tiuri qorwineba, romlis mizans warmoadgens imigraciis wesebis Tavidan acileba
an moqalaqeobis miReba), SesaZloa, ascdes me-8 muxlis moqmedebis farglebs.

• mSoblebis kanonier da namdvil qorwinebaSi dabadebuli bavSvi
gaxdeba urTierTobis ipso jure nawili am momentidan da bavSvis dabadebis
faqtidan gamomdinare.43 amitomac qorwinebaSi myofi mSoblebisa da maTi
Svilebis urTierToba yovelTvis xvdeba me-8 muxlis 1-li punqtis moqmedebis
farglebSi.

warmoadgens Tu ara qorwineba ojaxuri cxovrebiT sargeblobisaTvis
aucilebel pirobas?

• me-8 muxli avtomaturad exeba dedasa da mis Svils Soris arsebul
urTierTobas mSoblis saqorwino mdgomareobis miuxedavad.44 amgvari urTier-
Toba yovelTvis moiTxovs me-8 muxliT dacvas.

42 adamianis uflebaTa evropuli konvenciis me-12 muxli axdens daqorwinebisa da ojaxis
Seqmnis garantirebas.
43 Berrehab v. the Netherlands, 1988 wlis 21 ivnisis ganaCeni.
44 Marckx v. Belgium, 1979 wlis 13 ivnisis ganaCeni.
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• dauqorwinebeli wyvilebi, romlebic maT SvilebTan erTad cx-
ovroben, rogorc wesi, sargebloben ojaxuri cxovrebiT. xsenebuli dadgenil
iqna Johnston45-is saqmeSi _ sasamarTlo darwmunda maTi urTierTobis stabil-
ur xasiaTsa da im faqtSi, rom is arafriT gansxvavdeboda qorwinebaze
dafuZnebuli ojaxisagan.

warmoadgens Tu ara Tanacxovreba ojaxuri cxovrebiT sargeblobi-
saTvis aucilebel pirobas?

Tanacxovreba ar warmoadgens ojaxuri cxovrebis sine qua non-s (savaldebu-
lo piroba), mSoblis saqorwino mdgomareobis miuxedavad.46 xsenebulidan ga-
momdinare ojaxis wevrebs, romlebic erTad ar cxovroben ganqorwinebis, col-
qmris cal-calke cxovrebisa Tu SeTanxmebis safuZvelze, SeuZliaT isarge-
blon me-8 muxlis dacviT.

SesaZlebelia Tu ara ojaxuri cxovrebis arseboba Tanacxovrebis an
qorwinebis gareSe?

saqmeSi “Boughanemi v. France”47 sasamarTlom daadgina:

ojaxuri cxovrebis koncefcia, romelzec dafuZnebulia me-8 muxli,
gulisxmobs mSobelsa da mis Svils Soris kavSirs Tanacxovrebis ararse-
bobis SemTxvevaSic (miuxedavad imisa, es ukanaskneli kanonier CarCoSi
jdeba Tu ara). Tumca, gamoricxuli ar aris, am kavSiris Sewyveta gamoi-
wvios rigma movlenebma, romlebsac, SesaZloa, adgili hqondes gamonak-
lis SemTxvevebSi.48

aRniSnuli principis gamoyenebisas ganmcxadeblis urTierToba qorwineb-
is gareSe dabadebul vaJiSvilTan (romelTanac mas gaaCnda mcire kavSiri), Cai-
Tvala ojaxur cxovrebad am debulebis gagebiT. xolo, gamonaklis SemTxveve-
bad ar iqna miCneuli arc mamis mxridan Svilis dagvianebuli cnoba, arc bavS-
visTvis finansuri daxmarebis aRmouCenloba da arc is gadawyvetileba, rom-
lis Tanaxmadac mamam, konvenciis monawile saxelmwifodan imigraciisas Svili
naTesavebs dautova mosavlelad.49 is prezumfcia, rom me-8 muxli avtomaturad
exeba mSoblisa da Svilis urTierTobas, maTi xasiaTis miuxedavad, gamoyeneb-
ul iqna “Söderbäck”-is saqmeSi, romelic Svilad ayvanas exeboda.50 am saqmeSi dadgin-
da, rom dauqorwinebeli mama da misi gogona sargeblobdnen ojaxuri cxovrebiT
miuxedavad im faqtisa, rom maTi Tanacxovreba da mudmivi kontaqti saxeze ar iyo.

gamoiyeneba Tu ara me-8 muxli im SemTxvevaSi, rodesac ojaxur cxovre-
bis Seqmnas safrTxe emuqreba?

im garemoebaSi, rodesac erT-erTma mSobelma xeli SeuSala ojaxuri kav-
Siris ganviTarebas bavSvTan mimarTebiT, ojaxuri cxovrebis potenciali Sei-

45 Johnston v. Ireland, 1986 wlis 18 dekembris ganaCeni.
46 magaliTisaTvis ix. Berrehab v. the Netherlands, 1988 wlis 21 ivnisis ganaCeni (ganqorwinebaSi
myofi mama) da Kroon and Ors-is saqme, 1994  wlis 27  oqtombris ganaCeni (dauqorwinebeli).
47 Boughanemi v. France, 1996 wlis 24  aprilis ganaCeni.
48 Boughanemi v. France, 1996 wlis 24  aprilis ganaCeni, 35-e punqti.
49 ix. saqme C v. Belgium, 1996 wlis 7  agvistos ganaCeni da Ahmut v. the Netherlands, 1996 wlis 28
noemberis ganaCeni.
50 ix. Söderbäck v. Sweden, 1998 wlis 28 oqtombris ganaCeni.
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Zleba ar aRmoCndes sakmarisi imisaTvis, rom gamoiwvios me-8 muxliT dacva.
xsenebulma asaxva hpova saqmeSi “Keegan v. Ireland”,51 romelSic ganmcxadeblis
gogona wardgenil iqna gasaSvileblad bavSvis dedis mier mamis Tanxmobisa
da informirebis gareSe (riTac mamas CamoerTva sakuTar gogonasTan axlo pi-
radi kavSiris damyarebis SesaZlebloba). Tumca, bavSvis mSoblebs Soris ar-
sebuli urTierTobis xasiaTis gaTvaliswinebiT (isini Tanacxovrebas eweod-
nen, dagegmili hqondaT orsuloba da apirebdnen daqorwinebas) sasamarTlom
daadgina, rom mamasa da Svils Soris arsebuli potenciuri ojaxuri cxovre-
ba metyvelebda imaze, rom maTi urTierToba xvdeboda me-8 muxlis moqmedeb-
is farglebSi miuxedavad imisa, rom maT erTmaneTi mxolod erTxel hyav-
daTYnanaxi.

iarsebebs Tu ara ojaxuri cxovreba sisxlismieri kavSiris gareSe?

maSin, rodesac sasamarTlo imis gansazRvrisas, arsebobs Tu ara ojaxuri
cxovreba, naTlad axdens aqcentirebas situaciis socialur da ara biologiur
realobaze, mxolod erTxel iqna dadgenili, rom ojaxuri cxovreba arsebob-
da maT Soris sisxlismieri kavSiris ararsebobis miuxedavad. saqmeSi “X, Y
& Z v. the United Kingdom”52 sasamarTlom daadgina, rom transseqsuals, romel-
mac mdedrobiTi sqesi mamrobiTiT Seicvala da mis bavSvs (romelic donoris
mier xelovnuri ganayofierebis gziT (AID) daibada) Soris urTierToba war-
moadgenda ojaxur cxovrebas. sasamarTlom gadawyvetilebis gamotanisas
mniSvnelovnad CaTvala Semdegi: rom maTi urTierToba yvela danarCenSi ga-
nusxvavebeli iyo tradiciul ojaxSi arsebuli urTierTobebisagan da me-
ore, rom transseqsuali AID-is procesSi monawileobda, rogorc bavSvis
mama.

am etapze, sasamarTlos ar aqvs gadawyvetileba miRebuli msgavsi sqe-
sis mqone pirTa urTierTobebis ojaxuri cxovrebis CarCoebSi moqceva-ar-
moqcevis sakiTxis irgvliv. saqmeSi “Kerkhoven v. the Netherlands”, komisiam ar
miiCnia, rom or qalsa da axalSobils (romelic SeeZina erT-erT qalbatons
AID-is daxmarebiT) Soris arsebuli stabiluri urTierTobebi warmoadgen-
da ojaxur cxovrebas.53 imis miuxedavad, rom isini erTobliv ojaxur cxovre-
bas eweodnen da bavSvTan mimarTebiT inawilebdnen mSoblis movaleobebs,
maTi ganacxadi, romelic samarTlebrivi cnobis faqtTan iyo dakavSirebu-
li, miekuTvna mxolod da mxolod pirad cxovrebas. maSin, rodesac sasamarT-
lo ganixilavs am sakiTxs, igi aucileblad miiCnevs, misdios Tavisave pre-
cedents (X, Y & Z-is saqme). es ki imas gulisxmobs, rom ojaxuri cxovreba
moicavs msgavsi sqesis mqone pirTa urTierTobebs, miuxedavad sisxlismieri
kavSirebis ararsebobisa.

sisxlismieri kavSiris arseboba TavisTavad sakmarisia Tu ara?

maSin, rodesac biologiuri kavSiris ararseboba ar gamoiwvevs im urTier-
Tobis gamoricxvas, romelic dakavSirebulia ojaxur cxovrebasTan, marto

51 Keegan v. Ireland, 1994  wlis 26 maisis ganaCeni.
52 X, Y & Z v. the United Kingdom, 1997  wlis 22 aprilis ganaCeni.
53 ganacxadi # 15666/89, Kerkhoven, Hinke & Hinke  v. the Netherlands, 1992 wlis 19 maisi, ar aris
gamoqveynebuli.
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sisxlismieri da genetikuri kavSiri, rogorc Cans, ar aris sakmarisi am mizni-
saTvis. amgvarad, spermis donorsa da bavSvis dabadebas Soris urTierTobis
arseboba ar warmoadgens ojaxur cxovrebas me-8 muxlis WrilSi, Tu ar iqneba
saTanado mtkicebuleba, rom maT Soris sisxlismier kavSirTan erTad arsebobs
axlo piradi kavSirebi.54

sxva saxis rogori urTierToba warmoadgens ojaxur cxovrebas?

sxva urTierTobebTan dakavSirebiT sasamarTlo ojaxuri cxovrebis arse-
bobas gansazRvravs TiToeul konkretul saqmesTan dakavSirebul faqtebze
dayrdnobiT. rac Seexeba ojaxuri da sxva msgavsi ganawilebis ufro farTo
TvalTaxedvas, precedentuli samarTali aris Semdegnairi:

• ojaxuri cxovreba SeiZleba arsebobdes bavSvebsa da maT bebia-babuebs
Soris, vinaidan maTi roli @ojaxur cxovrebaSi udavod mniSvnelovania~.55

• Siblings, orive, rogorc bavSvebi56 da rogorc srulwlovanebi,57 aseve
xvdebian ojaxuri cxovrebis mniSvnelobis CarCoebSi.

• urTierToba biZas an deidasa da maT ZmiSvilsa Tu disSvils Soris
SesaZloa moxvdes ojaxuri cxovrebis mniSvnelobis CarCoebSi maSin, rodesac
arsebobs konkretuli mtkicebuleba maT piradul kavSirebs Soris. Sesabamis-
ad, saqmeSi “Boyle v. the United Kingdom”58 ojaxuri cxovrebis arseboba dadginda
biZasa da mis ZmisSvils (an disSvils) Soris iqedan gamomdinare, rom biWi Sa-
baT-kviras biZasTan atarebda. xolo biZa adgilobrivma xelisuflebam Seaf-
asa rogorc @kargi adamiani, romelic aRWurvilia mamis TvisebebiT~.

• ojaxuri cxovreba SeiZleba arsebobdes mSoblebsa da Svilebs Soris,
romelTa dabadebac dakavSirebulia meore urTierTobasTan; an im SvilebT-
an, romlebic daibadnen qorwinebis gareSe; an qorwinebaSi myof pirTa urTier-
Tobebis Sedegad, romelic ganxorcielda gareSe pirTan, gansakuTrebiT maSin,
rodesac bavSvebis paternity aRiarebul iqna da mxareebs gaaCniaT axlo piradi
kavSirebi.59

• urTierToba mSvileblebsa da naSvilebs Soris principulad wamoW-
ris me-8 muxliT dacvis sakiTxs.60

• bavSvsa da mis mSvileblebs Soris kavSiri warmoadgens Tu ara ojaxur
cxovrebas, damokidebuli iqneba saqmeSi arsebul faqtebze, kerZod, bavSvis
axlo pirad kavSirebze mis biologiur mSoblebTan da drois xangrZlivobaze,
rac man mzrunvelobiT ojaxSi gaatara.61 rac ufro xangrZlivia saxelmwifo
mzrunvelobis zomebi, miT ufro metad SesaZlebeli xdeba ojaxuri kavSirebis
dadgenis albaToba.

54 ganacxadi # 16944/90, G  v. the Netherlands, 1993 wlis 8 Tebervali, 16 EHRR 38.
55 Marckx v. Belgium, 1979 wlis 13 ivnisis ganaCeni, 45-e punqti.
56 Olsson v. Sweden, 1988 wlis 24  martis ganaCeni.
57 Boughanemi v. France, 1996 wlis 24  aprilis ganaCeni.
58 ganacxadi # 16580/90, Boyle v. the United Kingdom, komisiis moxseneba, 1993 wlis 9 Tebervali.
59 ganacxadi # 11418/85, Jolie & Lebrun  v. Belgium, 1986 wlis 14  maisi, DR 47, gv. 243.
60 ganacxadi # 9993/82, X v. France, 1982 wlis 5 oqtomberi, DR 31, gv. 241, 5 EHRR 302; Söderbäck v.
Sweden, 1998 wlis 28 oqtombris ganaCeni.
61 ganacxadi # 8257/78, X  v. Switzerland, 1978 wlis 10 ivlisi, DR 13, gv. 248.
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eqvemdebareba Tu ara ojaxuri cxovreba dasasruls?

ukve Seqmnili ojaxuri cxovrebis dasasruls ar iwvevs ganqorwineba62, arc
is faqti, rom mxareebi erTad aRar cxovroben.63 arc im SemTxvevaSi xdeba ojax-
uri cxovrebis dangreva, rodesac gadawyvetileba aris miRebuli bavSvis
mzrunvelobis qveS gadacemaze.64 miuxedavad Semdgomi movlenebisa (rogori-
caa Svilad ayvana65 an gaZeveba),66 sasamarTlom daadgina, rom ojaxuri cxovre-
bis dasrulebas SeiZleba adgili hqondes mxolod gamonaklis SemTxvevebSi.67

1.1.3. sacxovrebeli

sacxovreblis mniSvneloba

zogadad, me-8 muxlis mniSvnelobiT, sacxovrebeli warmoadgens adgils, sa-
dac piri cxovrobs gansazRvrul safuZvelze. amitomac SeiZleba, yvela
sacxovrebeli adgili warmoadgendes sacxovrebels me-8 muxlis 1-li punqtis
mniSvnelobiT. dasasvenebeli saxlebi da samsaxurebrivi agarakebi an sxva saxis
droebiTi grZelvadiani sacxovrebeli, SesaZloa, warmoadgendes gamonakliss.

mesakuTreoba sakmarisi pirobaa imisaTvis, rom warmoadgendes sacx-
ovrebels?

saqmeSi “Gillow v. the United Kingdom”68 sasamarTlom daadgina, rom ganmcxade-
blebs, romlebsac sakuTrebaSi gaaCndaT saxli, magram iq 19 wlis ganmavlobaSi
ar cxovrobdnen, ueWvelad SeeZloT misTvis sacxovrebeli ewodebinaT me-8
muxlis gagebiT. miuxedavad maTi xangrZlivi aryofnisa, yovelTvis gaaCndaT
dabrunebis ganzraxva. maT SeinarCunes sakmarisi gangrZobadi kavSirebi
qonebasTan. es ki sakmarisi aRmoCnda imisaTvis, rom CaTvliliyo sacxovre-
blad.

sawarmos Senoba warmoadgens Tu ara sacxovrebels?

1992 wels sasamarTlom moaxdina sacxovreblis mniSvnelobis gafarToeba,
ramac moicva sawarmos zogierTi Senoba im konteqstSi, rom gamarTlebuli Seiq-
na amgvari Senobebis Cxreka me-8 muxlis WrilSi. saqmeSi “Niemietz v. Germany”,69

sasamarTlom gadawyvita, rom sacxovrebeli SeiZleba moicavdes, magaliTad,
garkveuli profesiis mqone piris ofiss. imis gaTvaliswinebiT, rom profesia-
sTan Tu biznesTan dakavSirebuli saqmianoba SesaZloa warmoebdes piris pi-
rad rezidenciaSi, xolo saqmianobebi, romlebic met-naklebad kavSirSia, Sei-
Zleba ganxorcieldes ofisSi an komerciul SenobebSi, zusti gansazRvrebis

62 ganacxadi # 8427/78, Hendriks v. the Netherlands, komisiis moxseneba, 1982 wlis 8 marti, DR 29, gv. 5,
5 EHRR 223.
63 Berrehab v. the Netherlands, 1988 wlis 21 ivnisis ganaCeni.
64 Andersson v. Sweden, 1992 wlis 25 Tebervlis ganaCeni, 72-e punqti.
65 ganacxadi # 7626/76, X v. the United Kingdom, 1977  wlis 11 ivlisi, DR 11, gv. 160.
66 ganacxadi # 14830/89, Yousef v. the United Kingdom, komisiis moxseneba, 1992 wlis 30 ivnisi, 43-e
punqti.
67 Boughanemi v. France, 1996 wlis 24  aprilis ganaCeni.
68 Gillow v. the United Kingdom, 1986 wlis 24  noembris ganaCeni, 46-e punqti.
69 Gillow v. the United Kingdom, 1986 wlis 24  noembris ganaCeni, 46-e punqti.
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gakeTeba yovelTvis ar xerxdeba. am garemoebebSi sawarmos Senobebs ekuTvnis
me-8 muxliT dacva.

1.1.4. mimowera

piris mimoweris dacvis ufleba warmoadgens sxva pirebTan ganuwyveteli
da akrZaluli komunikaciis uflebas.

ras warmoadgens mimowera?

maSin, rodesac mimoweris mniSvneloba naTlad moicavs dokumentacias,
romelic gadaadgilebas axdens fostis saSualebiT, sasamarTlom daadgina,
rom es koncefcia aseve moicavs satelefono komunikaciebsa70 da teleqsiT ga-
dacemul Setyobinebebs.71 imis gaTvaliswinebiT, rom am gziT ukve movaxdineT
sacxovreblis pirdapiri mniSvnelobis gadmocema, mizanSewonili iqneboda,
mogvexdina am koncefciis imgvari interpretacia, rom misdios teqnolo-
giebis ganviTarebas (romlebmac SesaZloa moitanos komunikaciis axali me-
Todebi, rogoricaa eleqtronuli fosta, misi sferos dacvis farglebSi).
Tumca, dacvis Sesabamisi done SeiZleba gansxvavdebodes komunikaciis gamoy-
enebuli meTodis tipis farglebSi.

aris Tu ara komunikaciis Sinaarsi mniSvnelovani?

me-8 muxlis dacva gvTavazobs masTan dakavSirebul komunikaciis saSuale-
bebs an meTods (da ara mis Sinaarss). Sesabamisad, saxelmwifos ar SeuZlia, war-
moadginos argumenti, rom, magaliTad, danaSaulebriv qmedebebTan dakavSire-
buli satelefono saubrebi scdeba me-8 muxlis 1-li punqtis moqmedebis far-
glebs.72 saqmeSi “Halford v. the United Kingdom”73 saqmiani Tu piradi satelefono
saubrebi moxvda aRniSnul farglebSi, vinaidan adgili hqonda samsaxurebrivi
telefonis gamoyenebas.

aqvs Tu ara gamgzavnis an adresatis pirovnebas arsebiTi mniSvneloba?

korespondenciis gamgzavnis an adresatis pirovneba miiRebs monawileobas
imis gansazRvrisas, Tu ras moiTxovs me-8 muxli. magaliTad, sasamarTlom naT-
lad gansazRvra, rom iuristebsa da maT klientebs (gansakuTrebiT ki dapatim-
rebul pirebs) Soris arsebuli werilebi da sxva saxis korespondencia sarge-
blobs dacvis maRali xarisxiT.

1.2. ekisreba Tu ara saxelmwifos pozitiuri valdebuleba pativi sces
me-8 muxliT gacxadebul uflebas da moxda Tu ara amis Sesruleba?

vinaidan me-8 muxlis arsebiT mizans warmoadgens @sajaro xelisuflebis
mxridan ukanono qmedebisagan individis dacva~, sasamarTlom daadgina, rom

70 Klass v. Germany, 1978 wlis 6 seqtembris ganaCeni, 41-e punqti.
71 ganacxadi # 21482/93, Campbell Christie v. the United Kingdom, 1994  wlis 27  ivnisi, DR 78A, gv. 119.
72 A v. France, 1993 wlis 23 noemberis ganaCeni.
73 Halford v. the United Kingdom, 1997  wlis 25 ivnisi.
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damatebiT SeiZleba arsebobdes ganuyofeli pozitiuri valdebulebebi im
Rirebulebebis efeqtiani pativiscemisaTvis, romlebsac igi Seicavs.74 xseneb-
ulidan gamomdinare, piris ojaxur da pirad cxovrebaSi, sacxovrebelsa da mi-
moweraSi ukanonod Caurevlobis negatiur valdebulebasTan erTad, saxelm-
wifos SeiZleba aseve moeTxovos, imoqmedos affirmatively am debulebaSi Camoy-
alibebuli piradi interesebis farTo diapazonis pativiscemis mizniT. me-
8 muxlis intepretaciis safuZvels warmoadgens misi Semxebloba individis
uflebaze, pativi scen misi piradi da ojaxuri cxovrebis uflebas, ramac neba
darTo sasamarTlos, gadaebijebina mis valdebulebebs right to be left alone miRma.
saqmeSi “X & Y v. the Netherlands”75 sasamarTlom daadgina, rom

 [me-8 muxli] ara mxolod avaldebulebs saxelmwifos, Tavi Seikavos
SezRudvisagan. am ZiriTad negatiur valdebulebasTan erTad, SeiZle-
ba arsebobdes piradi da ojaxuri cxovrebis efeqtiani pativiscemis
pozitiuri valdebuleba. ... aseTma valdebulebam, SeiZleba, saWiro gax-
ados iseTi RonisZiebebis gatareba, romlebic uzrunvelyofen piradi
cxovrebis pativiscemis uflebas, Tundac individebs Soris urTierTo-
baTa sferoSi.

xsenebulidan gamomdinare, garkveul garemoebebSi konvencia mosTxovs sax-
elmwifos, gadadgas nabijebi individebis me-8 muxliT gacxadebuli uflebeb-
is uzrunvelyofis mizniT da konvenciam aseve SeiZleba mosTxovos saxelmwi-
foebs, daicvas pirebi sxva kerZo individebis qmedebebisgan, romlebic axdenen
am pirebis uflebebis efeqtiani sargeblobis SezRudvas.

ra dros xdeba pozitiuri valdebulebis gamoyeneba?

unda aRiniSnos, rom sirTulesTan aris dakavSirebuli im garemoebebis gam-
ovlena, romlebic me-8 muxlTan SesabamisobaSi moiTxovs pozitiur qmedebas//
÷÷÷÷÷÷÷÷ ÷÷÷÷÷÷÷÷÷÷÷÷. sasamarTlom daadgina, rom @pativiscemis~ cneba ar war-
moadgens naTlad gansazRvruls. imis gaTvaliswinebiT, rom maRal xelSemkvrel
saxelmwifoebSi pirobebi da garemoebebi sxvadasxvagvaria, ojaxuri cxovreb-
is pativiscemis uzrunvelyofisaTvis arsebuli moTxovna sagrZnoblad cvale-
badobs sxvadasxva saqmeSi. amitomac aRiarebulia, rom Sefasebis farTo zR-
vari saxelmwifoebs uflebamosilebas aniWebs, gadawyviton, Tu ra saxis @pa-
tiviscema~ moiTxoveba konkretuli ganacxadisas. sasamarTlos TqmiT, saxelm-
wifom, imis gansazRvrisas, arsebobs Tu ara pozitiuri valdebuleba, yuradRe-
ba unda miaqcios, dadgenili iqna Tu ara samarTliani balansi sazogadoeb-
is zogad interesebsa da individis interesebs Soris. daculi uflebis Si-
naarsis gansazRvrisas, sasamarTlom daadgina, rom me-8 muxlis me-2 abzacSi
aRniSnuli miznebi SeiZleba relevanturi iyos. Sesabamisad, testebic gansx-
vavebulia me-8 muxlis me-2 punqtis Tanaxmad da aucilebelia balansis dadge-
na ukve dafuZnebul uflebasa da Tanafardobis interesebs Soris, romlis
dacvasac saxelmwifo miznad isaxavs. xSir SemTxvevaSi pozitiur valdebule-
bebsa da me-8 muxlis me-2 punqtis WrilSi saqmis normaluri gziT ganxilvas
Soris gansxvaveba will be apparent from the Court’s reasoning but not its conclusion.76 praq-

74 Kroon v. the Netherlands, 1994  wlis 27  oqtombris ganaCeni, 31-e punqti.
75 X & Y v. the Netherlands, 1985 wlis 26 martis ganaCeni.
76 magaliTisTvis ix. Gaskin v. the United Kingdom, 1989 wlis 7  ivlisis ganaCeni, 42-e punqti.
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tikuli TvalsazrisiT, farTo sazogadoebis interesebi SeiZleba aRmoCndes
ufro mZime balansis (individze garkveuli tvirTvis dakisrebiT) da gairkves,
rom misi interesi naTlad aRemateba sazogadoebis interesebs. magaliTad,
precedentuli samarTali miuTiTebs, rom rodesac saqme gvaqvs mniSvnelovan
individualur uflebasTan da ganmcxadebeli awydeba araxelsayrel mdgomar-
eobas, SesaZloa wamoiWras pozitiuri valdebuleba. meores mxriv, rodesac es
araxelsayreli mdgomareoba arcTu didia an saqme gvaqvs mniSvnelovan saxelm-
wifo interesTan, maSin xsenebuli naklebad mosalodnelia.

saqmeSi “Marckx v. Belgium” sasamarTlom daadgina, rom dauqorwinebel de-
dasa da mis Svils Soris arsebuli ojaxuri cxovrebis pativiscema saxelmwi-
fos pozitiur valdebulebas akisrebda, rac bavSvis dabadebis momentidan misi
ojaxSi integraciis uzrunvelyofisaTvis zomebis miRebas gulisxmobda.77 am
saqmeSi araxelsayreli momentebi ufro didi iyo saxelmwifos interesTan Se-
darebiT, rac misi mxridan qorwinebaze dafuZnebuli ojaxis dacvaSi mdgomar-
eobda. damatebiT unda aRiniSnos, rom Sefasebis zRvari, romliTac saxelmwifo
sargeblobs, viwro iyo imis gamo, rom maRal xelSemkvrel saxelmwifoebSi ar-
sebuli samarTlebrivi da socialuri pirobebi dauqorwinebeli dedebisa da
maTi Svilebis uTanasworo mopyrobis aRmofxvris zogad mimarTulebebs asax-
avda. xsenebulze imoqmeda qorwinebis gareSe dabadebuli bavSvebis samarT-
lebrivi statusis Sesaxeb evropuli konvenciis miRebam.78 ojaxuri cxovrebis
pativiscemis pozitiuri valdebulebisaTvis aucilebeli aRmoCnda bavSvis mis
ojaxSi integraciis uzrunvelyofis mizniT zomebis miReba.

Tumca, sasamarTlom gamoitana gansxvavebuli gadawyvetileba saqmeSi “X, Y
& Z v. the United Kingdom”. pirvel rigSi unda aRiniSnos, rom sasamarTlom daadg-
ina _ konvenciis maRal xelSemkvrel saxelmwifoebSi am sferoSi saerTo midg-
omis ararseboba gulisxmobda, rom saxelmwifo Sesabamisi mxareebis (donoris
mier xelovnuri ganayofierebis gziT (AID) dabadebuli bavSvi da misi trans-
seqsuali mama) ojaxuri cxovrebis pativiscemis gamovlinebisas aRWurvili iyo
Sefasebis farTo zRvriT. Sedegad, ojaxuri cxovrebis pativiscemis poziti-
uri valdebulebis Sinaarsi gansxvavdeboda Marckx-is saqmeSi arsebulisgan da
me-8 muxlis dasakmayofileblad nakleb qmedebas saWiroebda. ufro konkret-
ulad, sasamarTlom uaryo, rom maTi ojaxuri cxovrebis pativiscema saxelm-
wifosagan bavSvis dabadebis mowmobaSi transseqsualis (rogorc bavSvis mamis)
gvaris dafiqsirebas moiTxovda.79 vidre ar iqneba dadgenili, rom donoris mier
xelovnuri ganayofierebis gziT (AID) dabadebuli bavSvis warmomavlobis cnoba
winaaRmdegobaSi modis sazogadoebis interesebTan, es ukanaskneli bavSvis
keTildReobisaTvis aucilebel pirobad ar CaiTvleba.

me-8 muxlis testis me-2 safexuri

2.1. hqonda Tu ara adgili me-8 muxlis SezRudvas?

vinaidan erTxel ukve dadginda, rom dava exeba pirad an ojaxur cxovrebas,
sacxovrebels an mimoweras, sasamarTlo saCivris arsebiT ganxilvas moaxdens
me-8 muxlis me-2 punqtis WrilSi. me-8 muxlis me-2 punqtis Tanaxmad:

77 Marckx v. Belgium, 1979 wlis 13 ivnisis ganaCeni.
78 evropuli xelSekrulebebis seria (ETS) # 85.
79 X, Y & Z-is saqmeze 1985 wlis 26 marts gamotanili ganaCeni.
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dauSvebelia sajaro xelisuflebis Careva am uflebis ganxorcielebisas,
garda iseTi Carevisa, romelic daSvebulia kanoniT da aucilebelia demokra-
tiul sazogadoebaSi erovnuli uSiSroebis, sazogadoebrivi usafrTxoebis an
qveynis ekonomikuri keTildReobis interesebisaTvis, an uwesrigobis, an dan-
aSaulis Tavidan asacileblad, janmrTelobis, an zneobis, an sxvaTa uflebaTa
da TavisuflebaTa dasacavad.

ra warmoadgens SezRudvas?

vinaidan erTxel ukve dadginda, rom dava exeba me-8 muxls, testis Semdgom
safexurs warmoadgens imis gansazRvra, gasaCivrebuli RonisZieba zRudavs Tu
ara am uflebas. magaliTad:

• mSoblebisTvis Svilebis CamorTmeva da saxelmwifo mzrunvelobis qveS
maTi daqvemdebareba;80

• patimarTa mimoweris SeCereba;81

• piris saxlis Cxreka;82

• policiis gasaidumloebul dokumentebTan dakavSirebuli informaciis
Segroveba da Senaxva.83

ra unda daamtkicos ganmcxadebelma?

SezRudvis faqtis mtkicebis tvirTi ekisreba ganmcxadebels. magaliTad,
saqmeSi “Campbell v. the United Kingdom”84 mTavrobam ganacxada, rom patimris saCi-
vari, romelSic ganmcxadebeli misi mimoweris pativiscemis uflebis SezRud-
vas asaCivrebda, dausabuTebeli iyo. man ver daamtkica, rom romelime konkre-
tuli werili gaxsnili iyo. Tumca, sasamarTlom daadgina, rom am saqmeSi adg-
ili hqonda SezRudvas konvenciis miznebisaTvis, vinaidan arsebuli cixis re-
Jimi iZleoda werilebis gaxsnisa da wakiTxvis saSualebas. aseT garemoebebSi,
ganmcxadebels SeeZlo, Tavi gamoecxadebina me-8 muxlis WrilSi misi mimower-
is pativiscemis uflebis SezRudvis msxverplad. amrigad, maSin, rodesac ganm-
cxadebeli ver axerxebs dazianebuli masalis sicxadis dadgenas, rac, SesaZloa,
warmoadgendes SezRudvas, sakmarisia, man moaxdinos SesaZleblobis demon-
strireba, rom adgili hqonda SezRudvas.

kanonmdeblobis arseboba aris Tu ara sakmarisi?

saqmeSi “Dudgeon v. the United Kingdom”85 ganmcxadebeli asaCivrebda, rom kanon-
mdebloba, romelic axdenda homoseqsualuri urTierTobis kriminalizacias,
aramarTlzomierad zRudavda misi piradi cxovrebis pativiscemis uflebas me-
8 muxlis WrilSi. imis gamo, rom urTierT TanxmobiT srulwlovani mamakacebis

80 Olsson  v. Sweden, 1988 wlis 24  martis ganaCeni.
81 Campbell & Fell v. the United Kingdom, 1984  wlis 28 ivnisis ganaCeni.
82 Chappell v. the United Kingdom, 1989 wlis 30 martis ganaCeni.
83 Leander v. Sweden, 1987  wlis 26 martis ganaCeni.
84 Campbell v. the United Kingdom, 1992 wlis 25 martis ganaCeni.
85 Dudgeon v. the United Kingdom, 1981 wlis 22 oqtombris ganaCeni.
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winaaRmdeg gamoZiebis aRZvras garkveuli drois ganmavlobaSi adgili ar hqon-
da, samarTaldarRvevasTan dakavSirebiT ganmcxadeblisTvis msjavri ar dau-
diaT da mis winaaRmdeg sisxlis samarTlebrivi devna ar uwarmoebiaT, mTavro-
ba amtkicebda, rom ganmcxadeblis piradi cxovrebis pativiscemis ufleba
SezRudul iqna kanonmdeblobis arsebobis gamo. Tumca, sasamarTlom daadgi-
na _ imis saSiSroeba, rom aseT qmedebas SeiZleba adgili hqonoda, arc iluzi-
uri iyo da arc Teoriuli. amitomac ganmcxadeblis piradi garemoebebis
gaTvaliswinebiT, am kanonmdeblobis arseboba pirdapir exeboda mis pirad
cxovrebas.

saidumlo meTvalyureobis Sesaxeb kanonmdeblobis arseboba rodis Sei-
Zleba aRmoCndes sakmarisi pirad cxovrebaSi Casarevad?

xelisuflebis organoebis ganzraxvis Tanaxmad, saidumlo meTvalyureo-
bis mravali subieqti ar aris informirebuli CarevasTan dakavSirebiT. sxvebi
SeiZleba daeWvdnen amis Sesaxeb, magram ar gaaCndeT sakmarisi mtkicebuleba.
imis dasabuTebis sirTulem, rom misi komunikaciebi Semowmebul iqna, ganmcxa-
debeli SeiZleba miiyvanos saCivramde, rom kanonmdeblobis arseboba zRudavs
mis pirad cxovrebasa da mimoweras me-8 muxlis WrilSi. es saCivari warmatebas
miaRwevs mxolod garkveul garemoebebSi.

• saqmeSi “Klass v. Germany”86 sasamarTlom daadgina Semdegi _ individs Seu-
Zlia gaasaCivros, rom igi aRmoCnda saidumlo RonisZiebebis arsebobiT (an
saidumlo RonisZiebebis damSvebi kanonmdeblobiT) gamowveuli darRvevis
msxverpli, imis mtkicebis gareSe, rom aseTi RonisZiebebi faqtobrivad mis mi-
marT iqna gamoyenebuli. Tumca, sasamarTlom naTlad aRniSna, rom xsenebuls
adgili eqneba mxolod garkveuli pirobebis Tanaxmad. Sesabamisi pirobebi
TiToeul konkretul saqmeSi unda ganisazRvros konvenciiT ganmtkicebuli
uflebis Tanaxmad, romelic savaraudod darRveul iqna gamiznuli RonisZie-
bebis saidumlo xasiaTiT da ganmcxadebelsa da xsenebul RonisZiebebs Soris
arsebuli kavSiriT.

• saqmeSi “Malone v. the United Kingdom”87 sasamarTlos winaSe iyo dava imas-
Tan dakavSirebiT, ganxorcielda Tu ara ganmcxadeblis telefonze saidumlo
meTvalyureoba eleqtronuli xelsawyos daxmarebiT. mTavrobam ar uaryo, rom
erTi satelefono saubari Semowmebul iqna policiis mier, magram uari ganacx-
ada zedmiwevniT gaemJRavnebina, Tu ra moculobiT moxda (saerTod Tu moxda)
misi satelefono zarebisa da fostis sxvagvari Semowmeba. sasamarTlom aRniS-
na, rom:

rogorc moparuli nivTebis miRebaSi eWvmitanili, iyo im pirTa jgufis
wevri iyo, romelTa winaaRmdegac safosto da satelefono Semowmebis
mizniT RonisZiebebi xorcieldeboda.88

Sedegad, sasamarTlom daadgina, rom im kanonebisa da praqtikis arseboba,
romlebic nebas rTavs da afuZnebs komunikaciebis saidumlo meTvalyureobis
ganxorcielebis sistemas, warmoadgenda me-8 muxlis WrilSi ganmcxadeblis

86 Klass v. Germany, 1978 wlis 6 seqtembris ganaCeni, 34-e punqti.
87 Malone v. the United Kingdom, 1984  wlis 2 agvistos ganaCeni.
88 Malone v. the United Kingdom, 1984  wlis 2 agvistos ganaCeni, 64-e punqti.
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uflebebis SezRudvas, @garda mis winaaRmdeg faqtobrivad ganxorcielebuli
nebismieri RonisZiebisa~.

2.2 hqonda Tu ara adgili me-8 muxlis SezRudvas?

2.2.1. daSvebulia Tu ara kanoniT?

2.2.2. emsaxureba Tu ara kanonier mizans?

2.2.3. aucilebelia Tu ara demokratiul sazogadoebaSi?

imisaTvis, rom qmedeba CaiTvalos konvenciasTan Sesabamisad, me-8 muxlis
1-li punqtiT daculi uflebebis SezRudva unda akmayofilebdes me-2 punqtSi
Camoyalibebul kriteriums. kerZod, SezRudva daSvebuli unda iyos kanoniT,
emsaxurebodes me-2 punqtSi CamoTvlil erT-erT kanonier mizans da aucile-
beli iyos demokratiul sazogadoebaSi, an iyos am miznis ganxorcielebis pro-
porciuli.

2.2.1. SezRudva daSvebulia Tu ara kanoniT?

RonisZieba, romelic warmoadgens me-8 muxlis SezRudvas, mxolod im SemTx-
vevaSi iqneba Sesabamisi am debulebasTan, rodesac daSvebulia kanoniT. im
SemTxvevaSi, Tu gasaCivrebuli RonisZieba akmayofilebs kanonierebis xseneb-
ul moTxovnas, maSin igi gamoiwvevs me-8 muxlis darRvevasa da saqme iqve das-
ruldeba. kanonis garkveuli sferoebi gansakuTrebiT ususuri Cans am sakiTx-
Tan mimarTebiT, saidumlo meTvalyureobis, bavSvis dacvisa da patimarTa mi-
moweris Semowmebis Sesaxeb kanonmdeblobis CaTvliT.

ra aris terminis _ @daSvebulia Tu ara kanoniT~ _ mniSvneloba?

imisaTvis, rom @daSvebuli iyos kanoniT~, gasaCivrebul SezRudvas unda
gaaCndes samarTlebrivi safuZveli, Sesabamisi kanoni unda iyos sakmarisad
zusti da Seicavdes sajaro xelisuflebis mxridan TviTnebobis damcav
meqanizms.

SezRudvas unda gaaCndes samarTlebrivi safuZveli

RonisZiebebi problematuri iqneba im SemTxvevaSi, rodesac isini ar aris
nebadarTuli kanoniT da, sanacvlod, regulirdeba administraciuli praq-
tikiT, an sxva arasavaldebulo xasiaTis saxelmZRvanelo principiT. adminis-
traciuli praqtika, miuxedavad imisa, rom kargadaa damkvidrebuli, mainc ar
uzrunvelyofs @kanoniT~ moTxovnil garantias.

• saqmeSi “Malone v. the United Kingdom”89 sasamarTlom ganixila sakiTxi, gaaCn-
da Tu ara kanonieri safuZveli satelefono saubrebis Semowmebis uflebam-
osilebas. am droisaTvis, satelefono mosmenebs aregulirebda administraci-
uli praqtika, romlis detalebi ar iyo gamoqveynebuli da ar arsebobda konkre-
tuli kanoniT gaTvaliswinebuli uflebamosileba. sasamarTlom aRniSna, rom

89 Malone v. the United Kingdom, 1984  wlis 2 agvistos ganaCeni.
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ar arsebobda sakmarisi sizuste gamoyenebis sferosTan an moqmedebis xas-
iaTTan dakavSirebiT, romelSic xelisuflebis organoebis diskrecia, sai-
dumlod mousminon satelefono saubrebs, ganxorcielebuli iyo. gamom-
dinare iqidan, rom es gaxldaT administraciuli praqtika, SesaZlebeli iyo
misi Secvla nebismier dros da warmoadgenda me-8 muxlis darRvevas.

• SedarebiT axal saqmeSi “Khan v. the United Kingdom”90 sasamarTlom daadg-
ina, rom gaerTianebuli samefos xelisuflebis organoebis mxridan faruli
mosasmeni xelsawyos gamoyeneba daSvebuli iyo kanoniT me-8 muxlis mniSvnelo-
biT. ar arsebobda sakanonmdeblo sistema, romelic moaxdenda amgvari xe-
lsawyoebis gamoyenebis kontrols, rac regulirdeboda gaerTianebuli same-
fos Sinagan saqmeTa saministros (Home Office) saxelmZRvanelo principebiT.
Tumca, es arc samarTlebrivad savaldebulo xasiaTs atarebda da arc sazoga-
doebis mxridan iyo xelmisawvdomi.

ganWvretadobis moTxovna

me-8 muxlis kanonierebis moTxovnis dakmayofilebis mizniT, Sesabamisi
kanonis xarisxi imgvari unda iyos, rom xelmisawvdoms warmoadgendes Sesa-
bamisi pirebisaTvis. aseve, formulirebuli iyos sakmarisi sizustiT, rac
maT miscems SesaZleblobas _ saWiroebisamebr, Sesabamisi daxmarebiT _ gan-
Wvriton (Seqmnili garemoebebisaTvis gonivrul farglebSi) is Sedegebi,
romlebic aseT moqmedebas SeiZleba mohyves.91 xsenebuli cnobilia, rogorc
ganWvretadobis moTxovna da gulisxmobs Semdegs: is kanoni, romelic aniWebs
diskrecias, Tavis mxriv ar modis SeusabamobaSi me-8 muxlTan manam, sanam dis-
kreciis sfero da misi ganxorcielebis xasiaTi miTiTebulia sakmarisi si-
zustiT, TviTneburi Carevis sawinaaRmdegod individisTvis adekvaturi dacvis
micemis mizniT.92 damatebiT unda aRiniSnos, rom administraciuli organoeb-
is mxridan diskreciis ganxorcielebam, SesaZloa, daakmayofilos me-8 muxlis
moTxovnebi, sadac is eqvemdebareba sasamarTlo kontrols. aSkaraa, rom kano-
nis zogierTi sfero moiTxovs sxvebTan SedarebiT ufro did diskrecias, rom-
liTac sajaro xelisuflebis organoebi unda iqnen aRWurvili. am kanonebis
Sesabamisoba me-8 muxlTan ganxilulia evropuli sasamarTlos mier.

bavSvis damcavi kanoni

saqmeSi “Olsson v. Sweden”93 ganmcxadeblebi amtkicebdnen, rom Sesabamisi
kanonmdebloba ar awesebda SezRudvebs diskreciasTan dakavSirebiT, ramac es
ukanaskneli bavSvTa saxelmwifo mzrunvelobis sferoSi socialuri dacvis
uwyebebs gadasca. es ise bundovnad iyo Camoyalibebuli, rom misi Sedegebi ganu-
Wvreteli iyo. marTalia, sasamarTlom daadastura, rom SvedeTis kanoni Camoy-
alibebuli iyo zogadi terminebiT, sasamarTlom mainc daadgina _ kanoni ak-
mayofilebda me-8 muxlis me-2 punqtis samarTlebriv moTxovnebs. konkretu-
lad ki, sasamarTlom daadgina _ rodesac SeiZleba saWiro gaxdes bavSvis sax-

90 Khan v. the United Kingdom, 2000 wlis 12 maisis ganaCeni.
91 Andersson v. Sweden, 1992 wlis 25 Tebervlis ganaCeni, 75-e punqti.
92 Olsson v. Sweden, 1988 wlis 24  martis ganaCeni, 62-e punqti.
93 Olsson v. Sweden, 1988 wlis 24  martis ganaCeni. ix. Andersson v. Sweden, 1992 wlis 25 Tebervlis
ganaCeni, 62-e punqti.
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elmwifo mzrunvelobis qveS gadacema da rodesac mzrunvelobis gadaw-
yvetileba (romlis implementaciis sakiTxic SeiZleba dadges) cvalebadia,
TiTqmis SeuZlebelia kanonis imgvarad formulireba, rom gaTvaliswineb-
ul iqnes yvela SesaZlo SemTxveva. kanonmdeblobis Tanaxmad ganxorciele-
bul diskreciasTan dakavSirebiT, sasamarTlom xazgasmiT miuTiTa _ ukanono
Carevis winaaRmdeg kanonmdebloba uzrunvelyofs garantiebs im moculo-
biT, rom kanoniT miniWebuli TiTqmis yvela uflebamosileba eqvemdebareboda
gadaxedvas administaciuli sasamarTloebis mier sxvadasxva safexurebze.

saidumlo meTvalyureoba

saidumlo meTvalyureobis Sesaxeb kanoni, naTeli mizezebis gamo, ganWvre-
tadobis moTxovnasTan mimarTebiT problematurad iqna gamovlenili. Sedegad,
wamoiWra sakiTxi, Tu rogor xdeba am moTxovnis gamoyeneba aRniSnul sferoSi.
saqmeSi “Malone v. the United Kingdom” sasamarTlom daadastura, rom konvenciis
moTxovnebi, romlebic dakavSirebulia ganWvretadobasTan,

SeuZlebelia, iyos zustad iseTi komunikaciebis Semowmebis gansakuTre-
bul konteqstSi, romelic ganxorcielda sapolicio gamoZiebis mizniT,
vinaidan ganWvretadobis moTxovna warmoudgenelia, niSnavdes, rom in-
divids SesaZlebloba mieces, ganWvritos xelisuflebis mxridan misi
komunikaciebis savaraudo Semowmeba, raTa man imoqmedos Sesabamisad.

zemoxsenebuli saqmis msgavsad, saqmeSi “Leander v. Sweden”94 sasamarTlom
daadgina, rom individma ver SeZlo, ganeWvrita, kerZod ra saxis Semowmebas ga-
naxorcielebda policiis konkretuli samsaxuri. Tumca, sasamarTlom aRniS-
na, rom moqalaqeebisaTvis zogadad xelmisawvdom sistemaSi

kanoni sakmarisad zustad unda ayalibebdes terminebs, romliTac ...
axdens adekvatur miTiTebas im garemoebebsa da pirobebze, rodesac sax-
elmwifo xelisuflebis organoebi uflebamosilebi arian, mimarTon
piradi cxovrebisa da mimoweris pativiscemis uflebaSi saidumlo da
potenciurad saxifaTo SezRudvas.

satelefono mosmena

safrangeTis winaaRmdeg arsebul or saqmeSi _ Kruslin-is saqme95 da Huvig-is
saqme96 _ sasamarTlo Seudga Semdegi sakiTxis ganxilvas _ safrangeTis kanoni,
romelic axdenda policiis mxridan satelefono mosmenebis daregulirebas,
SesabamisobaSi modioda Tu ara me-8 muxlis me-2 punqtis ganWvretadobis moTx-
ovnasTan. sasamarTlom daadgina, rom:

satelefono saubrebis mosmena, iseve rogorc satelefono saubrebis sxvag-
vari miyuradeba, piradi cxovrebisa da mimoweris uflebis gansakuTrebiT mniS-
vnelovani SezRudvaa da amitom unda emyarebodes kanons, romelic gansakuTre-
biT zustia. mniSvnelovania zusti, detaluri wesebis arseboba am sakiTxze, gan-
sakuTrebiT imis gaTvaliswinebiT, rom teqnologia, romelic SeiZleba gamoy-
enebul iqnes, ganuwyvetliv viTardeba.

94 Leander v. Sweden, 1987  wlis 26 martis ganaCeni.
95 Kruslin v. France, 1990 wlis 24  aprilis ganaCeni.
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amasTan dakavSirebiT, sasamarTlom CaTvla, rom safrangeTis kanonma (daw-
erilma da dauwerelma)

gonivruli sizustiT ar miuTiTa sajaro xelisuflebisaTvis miniWebu-
li Sesabamisi diskreciis ganxorcielebis sferosa da xasiaTze. xolo b-
nma krusinma ver isargebla dacvis im minimaluri xarisxiT, romliTac
kanonis uzenaesobis principis Tanaxmad, moqalaqeebi demokratiul sa-
zogadoebaSi sargebloben.

saqmeSi “Rotaru v. Romania”97 ganmcxadebeli Cioda, rom rumineTis dazvervis
samsaxurma (RIS) Seinaxa da gamoiyena dosie, romelic Seicavda masTan dakav-
Sirebul pirad informacias, romelTagan garkveuli nawili, misi gancxadeb-
iT, iyo araswori da Seuracxmyofeli. ZiriTadi problema mdgomareobda Sem-
degSi _ kanoni, romelic iZleoda amgvari Carevis SesaZleblobas, iyo Tu ara
xelmisawvdomi ganmcxadeblisaTvis da ganWvretadi mis SedegebTan mimarTebiT.
sasamarTlom Tavdapirvelad aRniSna, rom TviTnebobis riski gansakuTrebiT
didia maSin, rodesac aRmasrulebeli xelisuflebis uflebamosilebis
ganxorcieleba xdeba saidumlod. SemdgomSi man daadgina _

gamomdinare iqidan, rom komunikaciebis saidumlo meTvalyureobasTan
dakavSirebuli RonisZiebebis praqtikaSi implementacia ar aris Ria Se-
sabamisi individebis an farTo sazogadoebis ganxilvisaTvis, xsenebuli
winaaRmdegobaSi iqneboda sasamarTlo diskreciasTan mimarTebiT kano-
nis uzenaesobis principTan, romelic miniWebuli aqvs aRmasrulebel xe-
lisuflebas. Sesabamisad, kanoni unda miuTiTebdes nebismieri aseTi dis-
kreciis sferoze (romelic xelisuflebis kompetentur organoebs aqvT
miniWebuli) da sakmarisi sizustiT misi ganxorcielebis xasiaTze _
iTvaliswinebs ra Sesabamisi RonisZiebis kanonier mizans TviTneburi
Carevis sawinaaRmdegod individis adekvaturi dacvis mizniT.98

sakiTxi exeboda Semdegs: qveynis kanoni sakmarisi sizustiT adgenda Tu ara
im garemoebebs, Tu rodis SeeZlo rumineTis dazvervis samsaxurs (RIS) ganmcx-
adeblis pirad cxovrebasTan dakavSirebuli informaciis Senaxva da gamoyene-
ba. Sesabamisi kanonis Tanaxmad, is informacia, romelic gavlenas axdens
erovnul uSiSroebaze, SeiZleba mopovebul, Caweril da arqivSi Senaxul iqnes
saidumlo failebSi. amis gamo sasamarTlom aRniSna, rom qveynis kanonis arc
erTi debuleba ar adgens raime SezRudvas xsenebuli uflebamosilebebis ganx-
orcielebaze. magaliTad, sasamarTlom ganmarta, rom qveynis Sesabamisi kano-
ni ar awesebs romelime maTgans:

• informaciis saxeoba, romelic SeiZleba daeqvemdebaros Caweras;

• xalxis kategorias, romelTa winaaRmdeg saidumlo RonisZiebebi
(rogoricaa informaciis Segroveba da Senaxva) SeiZleba gamoyenebul iqnes;

• garemoebebi, romlis drosac aseTi RonisZiebebi SeiZleba gamoyenebul iqnes.

kanoni arc mopovebuli informaciisa da misi Senaxvis xandazmulobaze
awesebs raime SezRudvas.99 damatebiT, im garantiebTan dakavSirebiT, romlebic

96 Huvig v. France, 1990 wlis 24  aprilis ganaCeni.
97 Rotaru v. Romania, 2000 wlis 4  maisis ganaCeni.
98 Malone v. the United Kingdom, 1984  wlis 2 agvistos ganaCeni, 67-e punqti da Rotaru v. Romania, 2000
wlis 4 maisis ganaCeni, 55-e punqti.
99 Rotaru v. Romania, 2000 wlis 4  maisis ganaCeni, 57-e punqti.
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aucilebeli iyo uflebamosilebis TviTneburad gamoyenebisagan dasacavad
(moipovon da arqivSi Seinaxon informacia dacvis mizniT), sasamarTlom miuTi-
Ta, rom rumineTis kanoni ar awesebda zedamxedvelobis raime proceduras, arc
nabrZanebi RonisZiebis ZalaSi yofnisas da arc Semdgom. saboloo jamSi, sasa-
marTlom daadgina, rom ar mieTiTebina gonivruli sizustiT sajaro xelisu-
flebisaTvis miniWebuli Sesabamisi diskreciis ganxorcielebis sferosa da
xasiaTze. amitomac rumineTis dazvervis samsaxuris (RIS) mxridan ganmcxadeb-
lis piradi cxovrebis Sesaxeb informaciis Senaxva da gamoyeneba ar CaiTvala
@kanoniT daSvebulad,~ ramac gamoiwvia me-8 muxlis darRveva.

patimarTa uflebebi

saqmeSi “Herczegfalvy v. Austria”100 dadgenil iqna, rom ganWvretadobis moTxov-
na ar aRmoCnda damakmayofilebeli avstriis kanonmdeblobis Tanaxmad. aRniS-
nuli kanonmdebloba nebas rTavda fsiqikurad daavadebuli piris kurators,
gadawyvetileba mieRo misi mimoweris gagzavna-argagzavnis sakiTxze. kuratoris
uflebamosilebebi dadgenili iyo Zalian zogadad. sasamarTlos Tanaxmad,

SezRudvebis saxis daSvebis Sesaxeb raime detalis ararsebobis SemTx-
vevaSi, an maTi miznis, xangrZlivobisa da moculobis Tu zomebis gada-
saxedad, [es] debulebebi ar gvTavazobs TviTnebobis winaaRmdeg dacvis
minimalur xarisxs, romelsac moiTxovs kanonis uzenaesobis principi
demokratiul sazogadoebaSi.101

amitomac maSin, rodesac debulebis (da ara kanonis) gamoyeneba xdeba, Sei-
Zleba dasaSvebi iyos, aucileblad farTo iuridiuli uflebamosilebis gamoy-
eneba piradi da kerZo komunikaciebis Semowmebis mizniT. xsenebuli dasaSvebia
mxolod im moculobiT, rom Sesabamisi aqtebi xelmisawvdomi iyos patimroba-
Si myofi pirebisaTvis. amitomac, saqmeSi “Silver v. the United Kingdom”102 ganmcxa-
deblis werilebis SeCereba xdeboda cixis ufrosis im direqtivebis Sesabamis-
ad, romlebsac ar gaaCnda kanonis Zala da romlebic ar iyo xelmisawvdomi pa-
timrisaTvis. am saqmeSi ganmcxadeblis mimoweris pativiscemis uflebis
SezRudva ar CaiTvala kanonTan Sesabamisad, ramac gamoiwvia me-8 muxlis me-2
punqtis darRveva.

sasamarTlom msgavsi gadawyvetileba gamoitana SedarebiT axal saqmeSi
“Niedbala v. Poland”103, romelSic patimrobaSi myofma ganmcxadebelma gaasaCivra
ombudsmenisaTvis gagzavnili werilis Semowmebisa da dagvianebis faqti. ganm-
cxadeblis mtkicebiT, qmedeba winaaRmdegobaSi movida me-8 muxlTan. rac Seex-
eba sakiTxs, daSvebuli iyo Tu ara kanoniT patimrisTvis mimoweris SezRudva,
rogorc amas me-8 muxlis me-2 punqti moiTxovs, sasamarTlom miuTiTa Semdeg
problemebze poloneTis Sesabamis kanonTan mimarTebiT:

• ar arsebobda samarTlebrivi debulebebi, romlebic TavdebiT gaTa-
visuflebuli pirebis mimoweris Semowmebis efeqtiani gasaCivrebis samarT-
lebrivi safuZveli iqneboda.

100 Herczegfalvy v. Austria, 1992 wlis 24  seqtembris ganaCeni.
101 Herczegfalvy v. Austria, 1992 wlis 24  seqtembris ganaCeni, 91-e punqti.
102 Silver v. the United Kingdom, 1983 wlis 25 martis ganaCeni.
103 Niedbala v. Poland, 2000 wlis 12 ivlisis ganaCeni.
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• poloneTis kanoni nebas rTavs sisxlis samarTlis saqmiT dakavebul
organoebs, ganaxorcielon patimarTa mimoweris avtomaturi Semowmeba.

• Sedegad, kanonma ar gansazRvra im pirTa kategoriebi, romlebTanac pa-
timars SeeZlo mimowera. Sesabamisad, ombudsmenTan mimowera aseve eqvemdebare-
boda Semowmebas.

• Sesabamisi debulebebi ar adgens Semowmebis ganxorcilebis principebs,
gansakuTrebiT, isini ar azustebs xerxsa da drois farglebs, romelSic is unda
ganxorcieldes.

• vinaidan Semowmeba avtomaturi iyo, administracia ar iyo valdebuli,
patimrisaTvis gaecno dasabuTebuli gadawyvetileba Semowmebis ganxor-
cielebis mizezebis Sesaxeb.104

zemoxsenebulis gaTvaliswinebiT, sasamarTlom daadgina, rom poloneTis
kanons gonivruli sizustiT ar miuTiTebia sajaro xelisuflebisaTvis mini-
Webuli Sesabamisi diskreciis ganxorcielebis sferosa da xasiaTze patimar-
Ta mimoweris kontrolTan dakavSirebiT, ramac gamoiwvia me-8 muxlis me-2 pun-
qtis darRveva.

2.2.2. SezRudva emsaxureboda Tu ara kanonier mizans?

maSin, rodesac SezRudva kanoniT daSvebulad dadgindeba, sasamarTlo ga-
dava im sakiTxis ganxilvaze, emsaxureba Tu ara igi kanonier mizans me-8 muxlis
me-2 punqtis WrilSi. me-8 muxlis me-2 punqti moicavs mizanTa nusxas, romleb-
sac saxelmwifo SeiZleba daeyrdnos. magaliTad, saxelmwifos SeuZlia, war-
moadginos Semdegi argumentebi:

• individebTan dakavSirebuli informaciis Segroveba da Senaxva war-
moadgens @erovnuli uSiSroebis interesebs~;

• patimarTa korespodenciis Semowmeba miznad isaxavs @uwesrigobis an
danaSaulis~ Tavidan acilebas;

• sacxovreblidan bavSvebis abusive gadayvana an uari erTi mxaris meurve-
obaze miznad isaxavs @janmrTelobis an zneobis~ an @sxvaTa uflebaTa da Tavisu-
flebaTa dacvas~;

• gaZevebasTan da deportaciasTan dakavSirebuli brZaneba emsaxureba
@qveynis ekonomikuri keTildReobis~ interesebs.

mopasuxe saxelmwifos ekisreba, gansazRvros SezRudvis mizani an mizne-
bi. is faqti, rom daSvebuli SezRudvis safuZveli farToa (magaliTad, erovnu-
li uSiSroebis interesebisas), imas niSnavs, rom saxelmwifos SeuZlia, xSirad
gaakeTos ÷÷÷÷÷÷÷÷÷÷÷÷÷÷ saqme SezRudvis gasamyareblad. ganmcxadebeli xSir
SemTxvevaSi asaCivrebs, rom saxelmwifos mier warmodgenili mizezi ar aris
SezRudvis motivirebis @realuri~ mizezi, Tumca sasamarTlom ÷÷÷÷÷÷ ar mi-
iRo es saCivari. faqtobrivad, sasamarTlos SeeZlo, mcire yuradReba mieqcia
saxelmwifos mier warmodgenili miznebisaTvis, rogorc misi qmedebis safuZv-

104 Niedbala v. Poland, 2000 wlis 12 ivlisis ganaCeni, 81-e punqti.
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lisTvis, romelic xSirad warmodgenili miznebis kondensirebas (rogoricaa
janmrTelobisa da zneobis da sxvaTa uflebaTa da TavisuflebaTa dacva) erT
mizanSi axdens.105 amitomac, umravles saqmeSi, sasamarTlo miiRebs, rom sax-
elmwifoebi moqmedebdnen saTanado mizniT, xolo sasamarTlo iSviaTad Thus,
in most cases, the Court will accept that States were acting for a proper purpose and it has rarely if
ever rejected the legitimate aim or aims identified, even where this may be disputed by the applicant.

2.2.3. SezRudva aucilebelia Tu ara demokratiul sazogadoebaSi?

me-8 muxlis testis bolo safexuri imaSi mdgomareobs, rom gansazRvros _
aris Tu ara SezRudva @aucilebeli demokratiul sazogadoebaSi.~

ra aris @aucilebelis~ mniSvneloba

aSkarad ar aris sakmarisi, saxelmwifos gaaCndes @garkveuli~ mizezi RonisZ-
iebebis misaRebad, ramac gamoiwvia Careva, vinaidan Careva unda iyos @aucile-
beli~. @aucilebelias~ mniSvneloba sasamarTlom naTelhyo saqmeSi “Handyside
v. the United Kingdom.”106 da aRniSna, rom

… igi ar warmoadgens “indispensable”sinonims ... da arc iseTi mobiluroba
gaaCnia, rogorc Semdeg gamoTqmebs: @dasaSvebi~, @Cveulebrivi~, @xel-
sayreli~, @gonivruli~ an @sasurveli~.

sasamarTlom saqmeSi “Olsson v. Sweden”107 daadgina, rom

... aucileblobis cneba gulisxmobs, SezRudva warmoadgendes gada-
udebel socialur aucileblobas. gansakuTrebiT, proporciuli iyos
kanonier mizanTan.

amitomac terminis @aucilebeli~ Zalian gadaWarbebuli da generous gan-
marteba uaryofil iqna sasamarTlos mier, rac sanacvlod emsaxureba propor-
ciulobis politikas.

demokratiuli sazogadoebis statusi//xasiaTi

SeiZleba gasakviric iyos, rom sasamarTlom detalurad ar aRwera, Tu ras
miiCnevs igi demokratiuli sazogadoebis Tvisebad. Tumca, saqmeSi “Dudgeon v.
the United Kingdom”108 sasamarTlom imsjela Semwynareblobisa da farTo
azrovnebis Sesaxeb, rogorc demokratiuli sazogadoebis or niSan-Tvisebaze.
me-8 muxlis konteqstSi sasamarTlom xazi gausva demokratiul sazogadoeba-
Si kanonis uzenaesobis mniSvnelobasa da konvenciiT ganmtkicebuli uflebeb-
is TviTneburi SezRudvis aRkveTis saWiroebas. damatebiT, sasamarTlos Tanax-
mad, konvenciis mizania, SeinarCunos da ganamtkicos demokratiuli sazogadoe-
bis idealebi da Rirebulebebi.109 Tumca, saboloo jamSi, is, Tu ra aris auci-

105 ix. Open Door Counselling v. Ireland, 1992 wlis 29 oqtombris ganaCeni.
106 Handyside v. the United Kingdom, 1976 wlis 7dekembris ganaCeni.
107 Olsson v. Sweden, 1988 wlis 24  martis ganaCeni.
108 Dudgeon v. the United Kingdom, 1981 wlis 22 oqtombris ganaCeni, 53-e punqti.
109 Soering v. the United Kingdom, 1989 wlis 7  ivlisis ganaCeni, 84-e punqti.
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lebeli demokratiul sazogadoebaSi me-8 muxlis miznebisaTvis, gan-
sazRvrulia individualuri uflebebisa da sazogadoebis interess Soris bal-
ansis dadgeniT proporciulobis principis gamoyenebiT.

ra aris proporciulobis principi?

mTlianobaSi proporciulobis principi aRiarebs, rom adamianis uflebebi
ar aris absoluturi da rom individis uflebebis ganxorcieleba yovelTvis
unda Semowmdes ufro farTo sazogadoebrivi interesiT. xsenebuli prin-
cipi aris erTi mimarTuleba, romelSic es balansia miRweuli da misi gamoyene-
ba, konvenciis Tanaxmad, sasamarTlos winaSe Setanili ganacxadis sivrceSi am-
Jamad farTod gamoiyeneba. sasamarTlo xSirad axdens Semdegis Sexsenebas:

inherent mTlian konvenciaSi aris samarTliani balansis Zebna sazogadoe-
bis zogadi interesis moTxovnebsa da individis fundamenturi uflebe-
bis dacvis moTxovnebs Soris.110

rogor xdeba proporciulobis principis gamoyeneba me-8 muxlis WrilSi?

qveynis Sida gadawyvetilebebis me-8 muxlTan Sesabamisobis sakiTxis gada-
xedvis mizniT, sasamarTlo mimarTavs proporciulobis tests, romelic
moicavs individis uflebebisa da saxelmwifos interesebis balansirebas.
Tumca, sasamarTlo ar gvTavazobs erovnuli sasamarTloebis gadawyvetile-
bebis apelirebas da, amitomac, igi Tavs ikavebs nebismieri individualuri saq-
mis arsebiT ganxilvaze azris Secvlisagan. amis nacvlad sasamarTlos roli
imis gansazRvraSi mdgomareobs, xelisuflebis organoebs mTlianad saqmis
gaTvaliswinebiT gaaCniaT Tu ara @Sesabamisi da sakmarisi mizezebi~ sadao
RonisZiebebis gamosayeneblad.111 imis gadawyveta, SezRudva proporciulia
Tu ara mizanTan, warmoadgens kompleqsur process, romelic iTvaliswinebs
mravali faqtoris ganxilvas. xsenebuli moicavs interess, daculi iyo SezRud-
visa da SezRudvis sisastikisagan. aseve, gadaudebel socialur aucileblo-
bas, romelic saxelmwifom unda daakmayofilos.

• magaliTad, SezRudvisagan dacvis interesTan dakavSirebiT, sasamarT-
lom saqmeSi “Dudgeon v. the United Kingdom”112 miuTiTa, rom sqesobrivi urTier-
TobebiT piradi sargeblobis SezRudvis gamarTleba moiTxovda @gansakuTre-
bulad seriozul mizezebs~. amitomac zogierTi ufleba sxvebTan SedarebiT
garduvalad uzrunvelyofilia ufro meti mniSvnelobiT, rac metad rTuls
gaxdis aseTi uflebebis SezRudvis gamarTlebas.

• rac Seexeba SezRudvis xasiaTs, naTelia, rom rac ufro Sorsmimavali
da sastikia SezRudva, miT ufro myari mizezebi moiTxoveba mis gasamarTle-
blad. ufro woniani mizezebi esaWiroeba mSoblisa da mzrunvelobis qveS myo-
fi bavSvis kontaqtis akrZalvis gamarTlebas, vidre, magaliTad, aseTi kontaq-
tis SezRudvas.

• gadaudebeli socialuri aucilebloba, romelic emsaxureba SezRud-
vas, aseve moiTxovs seriozul msjelobas. erovnuli uSiSroebis dacvis mizniT

110 Soering v. the United Kingdom, 1989 wlis 7  ivlisis ganaCeni.
111 Olsson v. Sweden, 1988 wlis 24  martis ganaCeni.
112 Dudgeon v. the United Kingdom, 1981 wlis 22 oqtombris ganaCeni.
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gamoyenebuli RonisZiebebi SeiZleba ufro advilad gamarTlebadi iyos, vidre
isini, romlebic exeba, magaliTad, zneobis dacvas. amasTan, yuradReba gasamax-
vilebelia im faqtzec, rom demokratiuli sazogadoebis xasiaTi mniSvnelo-
vania (rogorc es araerTgzis aRniSna sasamarTlom) garantiebis ganxorcieleb-
isas im mizniT, rom dacul iqnes individi uflebamosilebis TviTneburad gamoy-
enebisagan.

Sefasebis zRvari

naTelia, rom sasamarTlo aniWebs saxelmwifos Sefasebis zRvars imis gada-
wyvetisas, me-8 muxlis uflebaSi Careva gamarTlebulia Tu ara am debulebis
me-2 abzacis Tanaxmad. Sefasebis zRvari, romliTac aRWurvilia kompetenturi
erovnuli organoebi, gansxvavdeba garemoebebTan, gansaxilvel saganTan da
mis warmomavlobasTan mimarTebiT. winamdebare saxelmZRvaneloSi ukve aRin-
iSna, rom Sefasebis zRvris sferos gansazRvrisas gasaTvaliswinebeli faq-
torebi moicavs erTiani sistemis arsebobas maRal xelSemkvrel saxelmwifo-
Ta kanonebs Soris, ganxilul sferosTan dakavSirebul mgrZnobiare sakiTxeb-
sa da maRali xelSemkvreli saxelmwifoebis farglebSi arsebul wes-Cveule-
bebs, politikasa da praqtikas Soris gansxvavebas.113

rogorc wesi, Sefasebis zRvris sfero gansxvavdeba konteqstis Sesabamis-
ad. magaliTad, igi gansakuTrebulad farTod iqna dadgenili iseT sferoeb-
Si, rogoricaa bavSvis dacva. am sakiTxze sasamarTlom aRiara, rom arsebobs
gansxvavebuli midgomebi bavSvis socialuri uzrunvelyofis sakiTxTan da sax-
elmwifos mxridan maRali xelSemkvreli saxelmwifoebis ojaxebSi saxelmwi-
fos CarevasTan dakavSirebiT. konvenciis WrilSi amgvari saqmeebis ganxilvi-
sas sasamarTlo iTvaliswinebs xsenebuls, aZlevs ra saxelmwifoebs diskreci-
is sazoms, rodesac am sferoSi moqmedebs. damatebiT unda aRiniSnos, rom sasa-
marTlom aseve aRiara _ erovnul doneze dadgenil mgrZnobiare da kompleq-
sur sakiTxebTan maTi siaxlovis gaTvaliswinebiT, qveynis organoebi ukeTes
mdgomareobaSi imyofebian, raTa moaxdinon TiToeuli konkretuli saqmis
garemoebaTa Sefaseba da dasaxon yvelaze misaRebi RonisZiebebi. magaliTad,
socialuri uzrunvelyofis saqmeebSi, xelisuflebis erovnuli organoebi
sargebloben Sesabamis pirebTan pirdapiri kavSiriT im konkretul safexurze,
rodesac socialuri uzrunvelyofis RonisZiebebi gaTvaliswinebulia an
gasaTvaliswinebelia dauyovnebliv maTi implementaciis Semdgom.114 Sedegad,
moqmedebis xasiaTTan dakavSirebiT saxelmwifo sargeblobs diskreciis xarisx-
iT, romliTac me-8 muxlis Sesabamisad piradi da ojaxuri cxovrebis pativis-
cema xdeba. es asaxvas hpovebs im gziT, rom Carevasa da mis mizans Soris balansi
Sefasebulia.

113 ix. zemoT.
114 Olsson (No. 2) v. Sweden, 1992 wlis 30 oqtombris ganaCeni.
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nawili II: materialuri samarTali

winamdebare saxelmZRvanelos meore nawili detalurad ayalibebs me-8 mux-
liT daculi oTxi uflebis _ piradi da ojaxuri cxovrebis, sacxovreblisa da
mimoweris pativiscemis _ Sesaxeb adamianis uflebaTa komisiisa da sasamarT-
los arsebiT precedentul samarTals. iqedan gamomdinare, rom mizani mdgo-
mareobs konkretuli RonisZiebebisa da qmedebebis me-8 muxlTan Sesabamisobis
sakiTxis aRweraSi (maSin, rodesac konvenciis safuZvelze Seqmnil organoebs
ar mouxdeniaT yvela SesaZlo scenaris ganxilva), es analizi ar SeiZleba amom-
wuravi iyos. sasamarTlos mier precedentuli samarTliT dafuZnebuli da
msjelobebis Sedegad Camoyalibebuli zogadi wesebi Sesabamisad unda iqnes
gamoyenebuli.

piradi cxovreba

piradi cxovrebis pativiscemis uflebis Sesaxeb arsebuli precedentuli
samarTali moicavs sxvadasxva dargis farTo speqtrs: informaciis Segroveba
da Senaxva, pirad informaciaze xelmisawvdomoba, saxelebis/gvarebis regu-
laciisa da fizikuri da moraluri xelSeuxeblobis sakiTxebs. mimowerasTan
dakavSirebuli sakiTxebi, romlebic piradi cxovrebis Tanxvedria, ganxilulia
winamdebare saxelmZRvanelos bolos.

piradi informaciis Segroveba da Senaxva

saxelmwifos mxridan individis Tanxmobis gareSe mis Sesaxeb piradi infor-
maciis Segrovebis, Senaxvisa da gamoyenebis moculoba damokidebuli iqneba me-
8 muxlTan mis Sesabamisobaze. amgvari RonisZiebebi, rogorc wesi, iyofa or kat-
egoriad: danaSaulis aRkveTisa da danaSaulis gamoZiebis Tu gaxsnis mizniT
policiis mxridan informaciis Segroveba da Senaxva da erovnuli uSiSroebis
dacvis mizniT uSiSroebis samsaxurebis mxridan failebis warmoeba.

ra saxis informaciis Segroveba da Senaxva SeuZlia policias?

fotosuraTebi

policiis mxridan fotosuraTebis gadaReba warmoadgens Tu ara individe-
bis pirad cxovrebaSi Carevas, damokidebuli iqneba imaze, Tu ramdenad
ganekuTvneboda igi pirad sakiTxebsa Tu sazogadoebriv incidentebs, amis Sed-
egad miRebuli masala gaTvaliswinebuli iyo Tu ara SezRuduli gamoyenebi-
saTvis, an ramdenad xelmisawvdomi iyo igi farTo sazogadoebisaTvis.115 saqme
“Friedl v. Austria”116 exeboda im faqts, rom venis policiis uwyebebma moaxdines fo-
tosuraTebis gadaReba demonstraciis msvlelobisas, romelSic ganmcxadebe-
li monawileobda. amis Semdgom, policiam daadgina ganmcxadeblis pirovneba,
moaxdina piradi monacemebis Cawera da msgavs SemTxvevebTan dakavSirebul ad-
ministraciul failSi monacemebis Senaxva. komisiam daadgina, rom xsenebuli
qmedeba ar warmoadgenda piradi cxovrebis pativiscemis uflebis SezRudvas
da wina planze wamoswia misi gadawyvetilebis sami mizezi:

115 ganacxadi # 5877/72, 1972 wlis 12 oqtomberi.
116 Friedl v. Austria, komisiis moxseneba, 1994  wlis 19 maisi, gv. 20.
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• ganmcxadeblis piradi cxovrebis @Sida wreSi~ Carevas adgili ar hqon-
da, vinaidan xelisuflebis organoebi ar Sesulan mis saxlSi da iq ar mouxde-
niaT fotosuraTebis gadaReba;

• fotosuraTebi ganekuTvneboda sajaro incidents, kerZod, sazogadoe-
briv SenobaSi mravali piris Sekrebas, romelSic ganmcxadebeli nebayoflo-
biT iRebda monawileobas;

• maTi gadaReba moxda mxolod da mxolod Sekrebis xasiaTisa da masSi
monawileTa moqmedebis aRricxvis mizniT _ Sesabamis samarTaldarRvevebze
sagamoZiebo moqmedebebis ganxorcielebis TvalsazrisiT.

saboloo daskvnis gakeTebisas komisiam gaiTvaliswina is faqtic, rom
mTavrobam warmoadgina Semdegi mtkicebulebebi:

fotosuraTze gamosaxuli pirebi darCnen anonimurad, vinaidan maTi fo-
toebis qveS ar arsebobs raime saxeli. Cawerili piradi monacemebi da
gadaRebuli suraTebi ar Sesula monacemTa damuSavebis sistemaSi, xolo
monacemTa damuSavebis TvalsazrisiT, ar momxdara fotosuraTebze aR-
beWdil pirTa identificireba.

wina sisxlis samarTlis saqmeebTan dakavSirebuli dosie

komisiam daadgina, rom wina sisxlis samarTlis saqmeebTan dakavSirebu-
li dosies SenaxviT gamowveuli individis pirad cxovrebaSi Careva Sedar-
ebiT umniSvnelo xasiaTs atarebs. amitomac, Tanamedrove demokratiul sa-
zogadoebaSi SeiZleba is CaiTvalos saWirod danaSaulis aRsakveTad.117 saqme-
Si “Friedl v. Austria” xelisuflebis organoebma daadgines ganmcxadeblis pira-
doba sagzao moZraobis wesebis darRvevisaTvis sisxlis samarTlebrivi devnis
ganxorcielebis mizniT. Tumca, sisxlis samarTlebrivi devna ar ganxorciele-
bula am danaSaulebis trivialuri xasiaTis gaTvaliswinebiT. komisiis Tanax-
mad, mopovebuli informacia moTavsebuli iyo mxolod da mxolod zogad
administraciul failSi, riTac ganxorcielda Sesabamisi movlenebis Cawera
da ar momxdara monacemTa damuSavebis sistemaSi informaciis moTavseba.
rodesac es ukanaskneli simarTles Seesabameba, maSin me-8 muxlis SezRudvis
Sesabamisobis sakiTxi Tavidan unda iqnes ganxiluli.

teroristul saqmianobasTan dakavSirebuli dokumentebi

informacia, romelic policias SeuZlia kanonierad Seinaxos Tavis doku-
mentebSi, moicavs rogorc wina samarTaldarRvevebTan dakavSirebul dokumen-
tebs, aseve gamoZiebisas mopovebul informacias (maSin, rodesac piris mimarT
sisxlis samarTlebrivi devna ar warmoebs da ar arsebobs gonivruli eWvi Se-
sabamisi individis winaaRmdeg nebismier samarTaldarRvevasTan dakavSirebiT).
es ukanaskneli specialurad daSvebulia im SemTxvevebisTvis, roca gan-
sakuTrebulma ganxilvebma (rogoricaa organizebul terorizmTan brZo-
la) SeiZleba gaamarTlos Sesabamisi masalis SenarCuneba

117 ganacxadi # 1307/61, 1962 wlis 4 oqtomberi, koleqcia 9, gv. 53.
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• saqmeSi “McVeigh v. the United Kingdom”118 ganmcxadeblebi dakiTxes,
gaCxrikes, auRes TiTis anabeWdebi da moaxdines maTi fotografireba teror-
izmis winaaRmdeg brZolis Sesaxeb kanonmdeblobis Sesabamisad. isini amtki-
cebdnen, rom Sesabamisi dosies Semdgomi SenarCuneba maT pirad cxovrebaSi
Carevaa. Tumca, komisiam gaiziara mosazreba, rom es informacia mniSvnelo-
vani iyo uSiSroebis miznebisaTvis da rom arsebobda terorizmTan brZolis
gadaudebeli socialuri aucilebloba, ramac gadawona ganmcxadebelTa
uflebis SezRudva. es sasamarTlom am SemTxvevaSi marTlzomierad CaTvala.

• saqmeSi “Murray v. the United Kingdom”119 dakavebasTan dakavSirebuli ganm-
cxadeblis piradi monacemebisa da fotosuraTis aRricxva CaiTvala teror-
istuli danaSaulis gamoZiebis procesis kanonier CarCoebSi arsebulad. sasa-
marTlos Tanaxmad, arc erTi Cawerili piradi monacemi ar aRmoCnda dakave-
basTan da dakiTxvis procedurebTan Seusabamo. xsenebuli saqme gviCvenebs, rom
sasamarTlo yuradRebiT swavlobs im informaciis xasiaTsa da moculobas,
romlis Cawerac moaxdines policiisa da uSiSroebis Zalebma. es ki eqvemde-
bareba Sefasebis farTo zRvars, romelic, rogorc wesi, aseT saqmeebSi gamoiy-
eneba.

erovnuli uSiSroebis dacvis mizniT piradi informaciis Segroveba

sasamarTlom gaiziara mosazreba, rom erovnuli uSiSroebis dacvisaTvis
saxelmwifoebs unda hqondeT kanonebi, romlebic xelisuflebas aniWebs ufle-
bamosilebas, Seagrovos da Seinaxos informacia sazogadoebisaTvis xelmiu-
wvdomel dosieSi.120 sasamarTlo aseve daeTanxma mosazrebas, rom xelisufle-
bas unda SeeZlos am informaciis gamoyeneba erovnuli uSiSroebisaTvis mniS-
vnelovan Tanamdebobebze kandidatTa vargisianobis Sesafaseblad. saxelmwi-
fos valdebulebaa, daadginos aseTi gamonaklisi pirobebi da specialuri Tan-
amdebobebi. Tumca, amgvar saqmeebSi sasamarTlom ganacxada, rom darRvevis
winaaRmdeg adekvaturi da efeqtiani garantiebis arseboba uzrunvelyofil
unda iqnes. sasamarTlom damatebiT aRniSna, rom xsenebuli garantiebis arse-
boba aucilebelia im riskis gaTvaliswinebiT, rom @erovnuli uSiSroebis
dacvisaTvis arsebuli saidumlo meTvalyureobis sistema Zirs uTxris an anad-
gurebs demokratias misi dacvis safuZvelze~.121 amitomac, saxelmwifoebs san-
acvlod unda gaaCndeT garantiebis adekvaturi sistema, romelic saxelmwi-
fos mxridan uflebamosilebis borotad gamoyenebisa da, me-8 muxlis dar-
Rvevis aRkveTis mizniT, dacvis minimalur standartebs uzrunvelyofs.

ra saxis procesualuri garantiebis saWiroeba arsebobs?

saqmeSi “Leander v. Sweden”122 sasamarTlom detalurad imsjela individis me-
8 muxlis dacvisaTvis saWiro procesualuri garantiebis xasiaTze. ganmcxa-
debels uari eTqva mudmivi samuSaos miRebaze da gaTavisuflebul iqna droe-
biTi samuSaodan im mizeziT, rom konkretuli saidumlo informaciis arse-

118 McVeigh, O’Neill and Evans v. the United Kingdom, 1981 wlis 18 marti, DR 24, gv. 15.
119 Murray v. the United Kingdom, 1994  wlis 28 oqtombris ganaCeni.
120 Leander v. Sweden, 1987  wlis 26 martis ganaCeni, 59-e punqti.
121 Leander v. Sweden, 1987  wlis 26 martis ganaCeni, me-60 punqti.
122 Leander v. Sweden, 1987  wlis 26 martis ganaCeni.
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bobam, xelisuflebis SexedulebiT, igi arasaimedo adamianad aqcia. ganmcxa-
debeli asaCivrebda im faqts, rom am informaciis Senaxvam da gavrcelebam, iseve
rogorc sawinaaRmdegos mtkicebis SesaZleblobaze uarma, gamoiwvia me-8 mux-
lis 1-li punqtiT garantirebuli misi piradi cxovrebis pativiscemis ufleb-
is darRveva. sasamarTlom aRniSna, rom kadrebis kontrolisa da marTvis siste-
ma warmoadgenda ganmcxadeblis pirad cxovrebaSi Carevas. Tumca, amave dros,
sasamarTlom daadgina, rom xsenebuli aucilebeli iyo demokratiul sazoga-
doebaSi ganmcxadeblis uflebebis darRvevisagan dacvis mizniT arsebul ga-
rantiebTan dakavSirebiT. im nusxidan, romelic Tormet garantias moicavs da
romelic SvedeTis mTavrobis Tanaxmad, warmoadgens darRvevis winaaRmdeg
adekvatur garantiebs, sasamarTlom gansakuTrebuli yuradReba gaamaxvila rig
debulebebze, romlebic SemuSavebul iqna kadrebis kontrolisa da marTvis
sistemis uaryofiTi gavlenis gardauval minimumamde Semcirebaze. esenia:

• policiis erovnuli sabWo sargeblobda diskreciiT, Tu ra saxis infor-
macia SeiZleba moTavsebuliyo dosieSi, Tumca, xsenebuli regulirdeboda
kanoniT da mTavrobis mier gamocemuli instruqciebiT ganisazRvreboda;

• policiis saidumlo dosieSi informaciis moTavseba Semdeg moTxovnebs
eqvemdebareboda: informacia esaWiroeboda policiis konkretul ganyofile-
bas da gamiznuli iyo @erovnuli uSiSroebis winaaRmdeg mimarTuli samarTal-
darRvevebis~ aRkveTisa Tu aRmoCenisaTvis;

• dadgenil iqna, rom Sesabamisi kanoni Seicavs konkretul da detalur
debulebebs, Tu ra saxis informaciis gadacema SeiZleba, xelisuflebis romel
organoebs SeiZleba Seatyobino informacia, ra garemoebebSi SeiZleba am Set-
yobinebis gagzavna da ra proceduras unda mimarTos policiis erovnulma sab-
Wom, rodesac iRebs gadawyvetilebas informaciis gacemasTan dakavSirebiT;

• dabolos, policiis saidumlo dosieSi arsebuli informaciis gamoy-
eneba piradi kontrolis farglebs gareT SezRuduli iyo (rogorc amas praq-
tika gviCvenebs) generaluri prokuraturis saqmeebsa da SvedeTis moqalaqeo-
bis miRebasTan dakavSirebuli saqmeebze.123

saqmeSi “Leander v. Sweden” sasamarTlom gansakuTrebuli mniSvneloba miani-
Wa im faqts, rom sistemis jerovani zedamxedveloba daevala parlamentsa
da damoukidebel institutebs, rogoricaa iusticiis kancleri, saparlamen-
to ombudsmeni da marTlmsajulebis saparlamento komiteti.124 damatebiT,
policiis erovnuli sabWos operirebis TvalsazrisiT, sasamarTlom mniS-
vnelovnad miiCnia, rom sabWos parlamentis wevrebi

monawileobdnen yvela im gadawyvetilebaSi, gaices Tu ara informacia
momTxovni uwyebis sasargeblod. kerZod, TiToeuli maTgani aRWurvil-
ia vetos uflebiT, romlis gamoyenebac avtomaturad aRukveTs sabWos
informaciis gacemas. aseT SemTxvevebSi informaciis gacemaze gadaw-
yvetileba SeiZleba miRebul iqnes mTavrobis mier mxolod imis
Semdgom, Tu sakiTxi maT winaSe warmodgenili iqneba policiis erovnu-
li komisris an erT-erTi parlamentaris mier. warmodgenili pirdapiri

123 Leander v. Sweden, 1987  wlis 26 martis ganaCeni, 62-e punqti.
124 Leander v. Sweden, 1987  wlis 26 martis ganaCeni, 65-e punqti.
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da marTlzomieri kontroli dosies yvelaze mniSvnelovan aspeqtze (in-
formaciis gacema) uzrunvelyofs ukanono qmedebebis winaaRmdeg Zir-
iTad garantiebs.125

SvedeTis kadrebis kontrolisa da marTvis sistemaSi arsebuli garantiebi
(erTad aRebuli) am saqmeSi sakmarisad CaiTvala me-8 muxlis me-2 punqtis moTx-
ovnebis dasakmayofileblad. mTlianobaSi sasamarTlo individualurad
gaiTvaliswinebs TiToeuli saqmis arsebiT mxares da Tavs Seikavebs sxva iuris-
diqciebis sistemebze miniSnebebis gakeTebisagan. sasamarTlos roli imaSi
mdgomareobs, rom gansazRvros, am saqmeze gansakuTrebuli yuradRebis gamax-
vilebiT, sistema laxavs Tu ara konvenciis garantiebiT dawesebul zRvarsa
da demokratiuli sazogadoebis dacvis moTxovnebs, aseve, axdens Tu ara indi-
vidualur uflebebs Soris kompromisis miRwevas.

saxelmwifos xelT arsebuli piradi monacemebis xelmisawvdomoba

xSir SemTxvevaSi, piradi informaciis Semcveli saxelmwifo dosies gacno-
bis SeuZleblobam SeiZleba wamoWras pirad cxovrebasTan dakavSirebuli sak-
iTxebi da ara im faqtma, rom es monacemebi inaxeba saxelmwifos CanawerebSi.
saqmeSi “Gaskin v. the United Kingdom”126 ganmcxadebelma, romelic adreuli asak-
idan saxelmwifo meurveobis qveS imyofeboda manam, sanam igi zrdasruli ad-
amiani gaxdeboda, moisurva, gascnoboda mis Sesaxeb arsebul dosies, romelic
exeboda saxelmwifo meurveobis qveS misi yofnis periods. Leander-is saqmis sa-
pirispirod, Gaskin-is saqmeSi ganmcxadebelma ar gaasaCivra is faqti, rom sax-
elmwifom informacia mis Sesaxeb Seagrova da Seinaxa. amis magivrad, man gaasa-
Civra is faqti, rom saxelmwifo organos mxridan aseT informaciaze Seuferx-
ebel xelmisawvdomobaze uari warmoadgenda misi piradi cxovrebis pativis-
cemis Seusruleblobas me-8 muxlis WrilSi. sasamarTlom yovelgvari dab-
rkolebis gareSe gadawyvita, rom am dosieSi arsebuli informacia exeboda gan-
mcxadeblis pirad da ojaxur cxovrebas da xelmisawvdomobis ararsebobam
wamoWra sakiTxi me-8 muxlis WrilSi. sasamarTlom Semdeg imsjela im sakiTxze,
dadgenil iqna Tu ara samarTliani balansi sazogadoebis zogad interesebsa
(socialuri uzrunvelyofis dosies konfidencialuri sistemis SenarCuneba)
da individis interesebs (miuwvdebodes xeli mis pirad cxovrebasTan dakavSire-
bul informaciaze) Soris. am ukanasknelTan dakavSirebiT sasamarTlom aRniS-
na, rom ganmcxadeblis mdgomareobaSi myof pirebs aqvT konvenciiT daculi @sa-
sicocxlo interesi~ iseTi informaciis miRebaSi, rac aucilebelia maTTvis,
raTa icodnen TavianTi bavSvobisa da ganviTarebis Sesaxeb. rac Seexeba zogad
interess, sasamarTlom xazi gausva obieqturi da sando informaciis miRe-
basa da saxelmwifos arqivis konfidencialuri sistemis SenarCunebas
Soris arsebiTi kavSiris arsebobas. Sedegad, sasamarTlom daadgina, rom
sistema, romelic dosieze xelmisawvdomobas damokidebuls xdis informaci-
is gamcemi moxelis mxridan Tanxmobis gacemaze, principSi SesabamisobaSi mo-
dis me-8 muxlTan. Tumca, garkveul SemTxvevebSi vawydebiT problemebs indi-
vidis interesebis uzrunvelyofisas, magaliTad, rodesac individi iTxovs mis
pirad da ojaxur cxovrebasTan dakavSirebul dosieze xelmisawvdomobas ma-

125 Leander v. Sweden, 1987  wlis 26 martis ganaCeni, 65-e punqti.
126 Gaskin v. the United Kingdom, 1989 wlis 7  ivlisis ganaCeni.
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Sin, rodesac dosies gamcem moxelesTan ar xerxdeba dakavSireba an kidev
aramarTlzomierad acxadebs uars dosies gacemaze. sasamarTlos Tanaxmad,
amgvari sistema mxolod im SemTxvevaSi iqneba Sesabamisi proporciulobis prin-
cipTan, Tu

igi iZleva SesaZleblobas, damoukidebelma organom gamoitanos sab-
oloo gadawyvetileba _ gaices Tu ara xilmisawvdomobis nebarTva ma-
Sin, rodesac informaciis gamcemi moxele ar pasuxobs an uars acxadebs
Tanxmobis gacemaze.127

amgvari procedurebis ararsebobis SemTxvevaSi, sasamarTlo daadgens me-8
muxlis darRvevas.

piradi monacemebis mesame mxarisaTvis an sazogadoebisaTvis gamJRavneba

piradi monacemebis dacva warmoadgens fundamentur mniSvnelobas piris
mier piradi da ojaxuri cxovrebiT sargeblobis sakiTxSi. Sedegad, misi sazoga-
doebisaTvis an mesame mxarisaTvis gamJRavneba warmoadgens pirad cxovrebaSi
Carevas. amasTan, am qmedebis gamarTleba nakleb sirTulesTan aris dakavSire-
buli, vidre misi Senaxva. zogadad, sazogadoebrivma interesma
gamJRavnebasTan dakavSirebiT unda gadawonos individis piradi cxovreb-
is xelSeuxeblobis ufleba miznisa da misi Tanmxlebi garantiebis gaTval-
iswinebiT.

gamJRavneba danaSaulis gamoZiebisa da sisxlis samarTlebrivi devnis
dros

saqmeSi “Doorson v. the Netherlands”128 komisiam ganixila sakiTxi, pirad cxovre-
baSi Careva, rac policiis dosiedan ganmcxadeblis fotosuraTis mesame pire-
bisaTvis Cvenebam gamoiwvia, gamarTlebuli iyo Tu ara me-8 muxlis me-2 punq-
tis Tanaxmad. sasamarTlom daadgina, rom Careva, romelic miznad isaxavda dan-
aSaulis aRkveTas, proporciulad CaiTvala xsenebul mizanTan Semdegi mize-
zebis gamo:

• fotosuraTi gamoyenebuli iyo mxolod da mxolod sagamoZiebo mizniT;

• zogadad xelmisawvdomi iyo sazogadoebisaTvis;

• policiis mxridan fotosuraTis gadaReba moxda wina dakavebis dros
kanonis moTxovnebis sruli dacviT da ara im gziT, rom gamoewvia mis pirad
cxovrebaSi Careva.

policiis mxridan presisaTvis informaciis gamJRavneba

policiis mxridan presisaTvis dakavebis detalebis gamJRavneba SesaZloa
problematuri iyos da es damokidebulia saqmis garemoebebze. 1995 wels ganm-
cxadebelma gaasaCivra is detalebi, romlebic daibeWda presaSi misi dakavebis
Semdgom (igi biWunaze ÷÷÷÷÷÷÷÷÷÷÷÷/indecent TavdasxmaSi iyo eWvmitanili). gan-

127 Gaskin v. the United Kingdom, 1989 wlis 7  ivlisis ganaCeni, 49-e punqti.
128 Doorson v. the Netherlands, 1993 wlis 29 noemberi, DR 75, gv. 231.
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mcxadeblis mtkicebiT, misi saxlidan policiis mier didi odenobiT bavSvis
pornografiis konfiskaciam daarRvia misi piradi cxovrebis pativiscemis
ufleba. igi asaCivrebda im faqts, rom policiam presas araswori detalebi mi-
awoda im detalebTan erTad, romlis meSveobiTac mis samezoblos SesaZleblo-
ba miecemoda, amoecnoT igi. komisiam daadgina _ Tu davuSvebT, rom es iyo Careva,
igi gamarTlebuli iyo, rogorc movlenaTa faqtobrivi mokle mimoxilva, rac
emsaxureboda kanonier mizans _ sazogadoebis informirebas zogadi intere-
sis sakiTxebTan dakavSirebiT.

samedicino monacemebisa da konfidencialuri informaciis gamJRavneba

sasamarTlos Tanaxmad, konvenciis maRali xelSemkvreli saxelmwifoeb-
is samarTlebriv sistemaSi sasicocxlo princips warmoadgens samedicino
monacemebis konfidencialurobis dacva.129 misi mniSvneloba exeba ara mxolod
individis pirad cxovrebas, aramed samedicino profesiisa da, zogadad, janm-
rTelobis dacvis sistemaSi mis konfidencialurobas. Sesabamisad, misi kon-
fidencialurobis daucvelobam SeiZleba is pirebi, romelTac esaWiroebaT
samedicino daxmareba, iqamdec miiyvanos, rom Tavi Seikavon Sesabamisi mkur-
nalobis miRebisaTvis saWiro piradi informaciis gamJRavnebisagan an, pirvel
rigSi, aseTi daxmarebis Ziebisagan. rogorc sasamarTlom aRniSna, es ara mx-
olod safrTxeSi Caagdebs maT janmrTelobas, aramed, rodesac saqme gvaqvs
gadamdeb daavadebebTan, mTeli sazogadoebis janmrTelobas daayenebs safrTx-
is winaSe.

ra garemoebebSi aris dasaSvebi samedicino monacemebis gamJRavneba

saqmeSi “Z v. Finland”130 ganmcxadebeli asaCivrebda im faqts, rom misi samedi-
cino monacemebi, maT Soris, adamianis imunodeficitis (HIV) statusi, gamo-
aSkaravebul iqna sisxlis samarTalwarmoebis mizniT, ramac gamoiwvia misi pi-
radi cxovrebis pativiscemis uflebis darRveva me-8 muxlis WrilSi. xsenebu-
li argumentaciis safuZvelze sasamarTlom daadgina:

adamianis imunodeficitis (HIV) statusTan dakavSirebuli informaciis
metad intimuri da mgrZnobiare xasiaTidan gamomdinare, nebismieri sax-
elmwifo RonisZieba, romelic SesaZleblobas iZleva pacientis Tanx-
mobis gareSe aseTi informaciis komunikaciasa Tu gamJRavnebas, evrop-
uli sasamarTlos mxridan yvelaze yuradRebian Seswavlas moiTxovs,
rogorc amas efeqtiani dacvis uzrunvelsayofad SemuSavebuli garan-
tiebi axdens.131

sasamarTlo aseve daeTanxma, rom samedicino monacemebis konfidencial-
urobis dacvasTan dakavSirebuli pacientisa da sazogadoebis interesebi
mTlianobaSi SeiZleba gadawonos danaSaulis gamoZiebisa da sisxlis sa-
marTlebrivi devnis interesma, aseve, sasamarTlo samarTalwarmoebis saja-
roobam. TiToeuli saqme arsebiTad unda iqnes ganxiluli da gaTvaliswineb-
ul unda iqnes Sefasebis zRvari, romliTac saxelmwifo sargeblobs am sferoSi.

129 Z v. Finland, 1997  wlis 25 Tebervali.
130 Z v. Finland, 1997  wlis 25 Tebervali.
131 Z v. Finland, 1997  wlis 25 Tebervali, 96-e punqti.
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saqmeze “Z v. Finland” sasamarTlom daaskvna, rom mowmis samedicino monace-
mebis gamJRavneba @aucilebeli~ iyo, me-8 muxlis me-2 punqtis mniSvnelobiT
sasamarTlo procesis warmoebis miznebisaTvis. Tumca, sasamarTlom daadgi-
na, rom saapelacio sasamarTlos ganaCenSi mowmis saxelis/gvarisa da misi
imunodeficitis (HIV) statusis gamoqveyneba ar emsaxureboda kanonier mi-
zans. konvenciis me-8 muxlis darRveva aseve dadginda im faqtze dayrdnobiT,
rom damnaSavis dosie, romelic Seicavda ganmcxadeblis samedicino monaceme-
bis (adamianis imunodeficitis (HIV) statusi) detalebs, sazogadoebisaTvis
xelmisawvdomi xdeboda 10 wlis ganmavlobaSi maSin, rodesac igi SeiZleba cocx-
ali yofiliyo.

sadazRvevo kompaniisaTvis samedicino monacemebis gamJRavneba

saqmeSi “MS v. Sweden”132 sasamarTlom daadgina, rom saxelmwifos samedici-
no dawesebulebebis mxridan momCivnis samedicino istoriasTan dakavSirebu-
li detalebis socialuri dazRvevis dawesebulebebisaTvis gadacema legit-
imur xasiaTs atarebda. xsenebuli RonisZieba proporciuli gaxldaT, vinaid-
an gamJRavnebuli detalebi pretenziasTan Sesabamisi iyo, arsebobda konfi-
dencialurobis valdebuleba da danaSaulis CadenisaTvis dadga momsaxure
personalis samoqalaqo da sisxlis samarTlebrivi pasuxismgeblobis sakiTxi.

saxelebi/gvarebi

sasamarTlos midgoma

piradi saxelebis/gvarebis regulirebasTan dakavSirebuli sakiTxebi me-8
muxlis Tanaxmad xvdeba piradi da ojaxuri cxovrebis farglebSi. Tumca, is
faqti, rom sasamarTlos arasodes daudgenia am debulebis darRveva aRniSnul
sferoSi, imaze metyvelebs, rom am sakiTxze ar Rirs yuradRebis gamaxvileba.
pirvel rigSi, gamomdinare iqedan, rom maRali xelSemkvreli saxelmwifoebis
farglebSi arsebobs patara erTiani sistema gvaris Secvlisa da arCevis nebar-
Tvaze dawesebul SezRudvebTan dakavSirebiT, am sferoSi sasamarTlo Sefase-
bis farTo zRvars awesebs. damatebiT, sasamarTlom ganacxada, rom arsebobs
misaRebi msjelobebi sazogadoebriv interesze, romlebic SeiZleba gamoy-
enebul iqnes gvaris Secvlisa da arCevis SezRudvebis regulaciis gasa-
marTleblad. xsenebuli moicavs:

• gvarebis stabilurobis mniSvnelobas;

• mosaxleobis zust registracias;

• piradobis damadasturebel saSualebebTan dakavSirebul garantiebs;

• konkretuli gvaris matareblebis dakavSirebas dadgenil ojaxTan.

miuxedavad imisa, rom amgvari SezRudvebi CaiTvala piradi cxovrebis pa-
tiviscemis uflebasTan Sesabamisad, qorwinebasTan dakavSirebiT, mamakacebT-
an da qalebTan gansxvavebuli wesebis gamoyeneba CaiTvala diskriminaciad da
gamoiwvia me-14 muxlis darRveva me-8 muxlTan erTad.133

132 MS v. Sweden, 1997  wlis 27  agvisto.
133 Burghartz v. Switzerland, 1994  wlis 22 Tebervali.
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gvarebis Secvla

saqmeSi “Sterjna v. Finland” fineli ganmcxadebeli asaCivrebda im faqts, rom
finuri kanonmdebloba ar iTvaliswinebda gvaris Secvlis uflebas, rac ar-
Rvevda me-8 muxls. kerZod, man ganacxada, rom misi Sveduri gvari dakavSirebu-
li iyo rig problemebTan _ finur enaze molaparakeni arasworad gamoTqvamd-
nen mis gvars, rac iwvevda fostis dagvianebas da zedmetsaxelis warmoqmnas.
Tumca, sasamarTlo ar iyo darwmunebuli, rom misi gvari gansakuTrebul ux-
erxulobas iwvevda an Taviseburi iyo. amasTan, sasamarTlom aRniSna, rom mrava-
li gvari iwvevs zedmetsaxels da damaxinjebas.

saxelebis registracia

saqmeSi “Guillot v. France” sasamarTlom daadgina, rom bavSvis “Fleur de Marie”-
is saxeliT registraciis akrZalva SesabamisobaSi modioda me-8 muxlTan. sasa-
marTlo am gadawyvetilebamde miiyvana im faqtma, rom bavSvs, oficialur do-
kumentebSi Tu ara, yoveldRiur cxovrebaSi mainc SeuZlia am saxelis gamoy-
eneba. aseve dadginda, rom @garTulebebma~, romlebic SeiZleba gamoiwvios
oficialuri miznebisaTvis erTi saxelis, xolo araoficialurad sxva saxelis
gamoyenebam, ar wamoWra pirad Tu ojaxur cxovrebaSi Carevis sakiTxi.

fizikuri da moraluri xelSeuxebloba

me-8 muxlis dakmayofilebis mizniT rodis arsebobs pozitiuri valde-
bulebebis saWiroeba?

saxelmwifos SeiZleba daekisros pozitiuri valdebuleba, daicvas pirebi
maTi fizikuri da moraluri xelSeuxeblobis darRvevisagan. saqme “X & Y v. the
Netherlands”134 exeboda 16 wlis fsiqikurad daavadebuli gogonas mimarT srul-
wlovani mamakacis seqsualur Zaladobas. holandiis kanonmdeblobaSi arsebu-
li xarvezis gamo SeuZlebeli iyo am mamakacis mimarT sisxlis samarTlebrivi
braldebis wayeneba. ganmcxadebeli miuTiTebda, rom aman gamoiwvia misi ufle-
bebis darRveva me-8 muxlis WrilSi. pasuxad, sasamarTlom daadgina, rom Sei-
Zleba arsebobdes pozitiuri valdebulebebi, romlebic saxelmwifosagan
RonisZiebebis miRebas moiTxovs, Tundac, individebs Soris urTierTobaTa
sferoSi. X & Y-is saqmis faqtebTan dakavSirebiT, sasamarTlom daadgina, rom
samoqalaqo samarTlebrivi dacvis saSualeba gvTavazobda arasakmaris dac-
vas sastiki da Zaladobrivi savaraudo samarTaldarRvevebis xasiaTidan
gamomdinare. damatebiT, sisxlis samarTlis kanonmdeblobaSi xarvezis arse-
boba niSnavda, rom igi ar uzrunvelyofda ganmcxadebels dacviT. Sedegad, sax-
elmwifom ver uzrunvelyo pozitiuri valdebulebis Sesruleba, daecva misi
fizikuri xelSeuxeblobis ufleba, rac iwvevda me-8 muxlis darRvevas.135

ra SemTxvevaSi arRvevs samedicino mkurnaloba me-8 muxls?

samedicino Carevebis umravlesoba, romlebic warmoadgens fizikuri xel-
Seuxeblobis SezRudvas, rogorc piradi cxovrebis nawili, gamarTlebul iqne-

134 X & Y v. the Netherlands, 1985 wlis 26 martis ganaCeni.
135 ix. zemore.
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ba farTo sazogadoebis janmrTelobisa da uflebebis dacvis saWiroebidan ga-
momdinare. magaliTad, ganixilavda ra sakvebis savaldebulo administrire-
bis sakiTxs saqmeSi “Herczegfalvy v. Austria”,136 sasamarTlom daadgina, rom qmedeba
SesabamisobaSi modioda ganmcxadeblis pirad cxovrebasTan, vinaidan im droi-
saTvis zogadad miRebuli fsiqiatriuli Teoriis principebis Tanaxmad, samed-
icino aucilebloba amarTlebda mopyrobas.

sxeulis (SiSveli) Cxrekebi Seesabameba Tu ara piradi cxovrebis pativiscemas?

sxeulis (SiSveli) Cxrekebi, reqtaluri Semowmebis CaTvliT, romlebic ganx-
orcielebul iqna usafrTxoebis mizniT, ar iqna miCneuli Seusabamod me-8 mux-
lTan miuxedavad imisa, rom aseTi RonisZiebebi, rogorc wesi, warmoadgens pi-
radi cxovrebis uflebaSi Carevas. saqmeSi “McFeeley v. the United Kingdom”137 Crdi-
loeT irlandiis mazes cixis uSiSroebis gansakuTrebuli normebi moiTx-
ovda sxeulis (SiSvel) xSir Cxrekas, vinaidan cixeSi ukanono gziT xdeboda
saSiSi nivTebis Setana. komisiam daadgina, rom maSin, rodesac garemoebebi pi-
radad Seuracxmyofeli iyo, isini ar iyo ganzrax damamcirebeli gansakuTre-
biT imis gaTvaliswinebiT, rom ar arsebobda fizikuri kontaqti da mesame ofic-
eri, rom Tavi aeridebina ukanono qmedebebisagan.

homoseqsualobis kriminalizacia SesabamisobaSi modis Tu ara me-8 muxlTan?

saqmem “Dudgeon v. the United Kingdom”138 daafuZna mniSvnelovani principi _ pi-
radi sqesobrivi urTierToba, romelic individualuri piradi sferos umniS-
vnelovanes elements warmoadgens, ar SeiZleba akrZalul iqnes mxolod imit-
om, rom man SeiZleba Sokireba gaukeTos da Seuracxyos sxvebi. piradi cxovre-
bis am intimur aspeqtSi unda arsebobdes gansakuTrebiT seriozuli mizeze-
bi, raTa Careva gamarTlebul iqnes. sasamarTlom am konteqstTan dakavSire-
biT xazgasmiT aRniSna demokratiuli sazogadoebis ori niSanTviseba: Semwy-
narebloba da farTo azrovneba. amitomac, Dudgeon-is saqmeSi sasamarTlom
daadgina, rom mamakacebs Soris urTierT TanxmobiT homoseqsualuri urTier-
Tobis kriminalizacia warmoadgenda ganmcxadeblis pirad cxovrebaSi
gaumarTlebel Carevas.

saqmeSi “Norris v. Ireland”139 sasamarTlom miiRo msgavsi gadawyvetileba irlan-
diis kanonTan dakavSirebiT, ramac moaxdina homoseqsualuri urTierTobis
kriminalizacia da uaryo ganacxadi, rom saxelmwifoebi unda sargeblobdnen
gafarToebuli diskreciiT konkretul sazogadoebaSi arsebuli zneobis
dacvasTan mimarTebiT. Tumca, sasamarTlom daadgina, rom Sefasebis zRvari
rCeba maRal xelSemkvrel saxelmwifoebTan, rogorc Sesabamisi garantia
Tanxmobis mimcemis asakis CaTvliT _ axalgazrdis dacvis mizniT.

SesaZlebelia Tu ara piradi sqesobrivi urTierToba odesme daregu-
lirdes?

sasamarTlom arc Tu ise didi xnis win ganixila sakiTxi, Tu ra moculobiT
SeiZleba piradi sqesobrivi urTierTobis regulireba. saqmeSi “Laskey, Jaggard

136 Herczegfalvy v. the Austria, 1992 wlis 24  seqtembris ganaCeni.
137 ganacxadi # 8317/78, McFeeley v. the United Kingdom, 1980 wlis 15 maisi.
138 Dudgeon v. the United Kingdom, 1981 wlis 22 oqtombris ganaCeni.
139 Norris v. Ireland, 1988 wlis 26 oqtombris ganaCeni.
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& Brown v. the United Kingdom”140 ganmcxadeblebis winaaRmdeg aRZrul iqna saqme im
faqtze, rom isini monawileobas iRebdnen jgufur sado-mazoxistur qmedebeb-
Si. ganmcxadebelTa mtkicebiT, amiT dairRva piradi cxovrebis ufleba me-8
muxlis WrilSi. sasamarTlom dasva kiTxva _ amgvari qmedebebi SeiZleba Tu ara
CaiTvalos piradi cxovrebis aspeqtad xsenebuli debulebis Tanaxmad. Tumca,
sasamarTlom aucileblad ar miiCnia, aRniSnuli sakiTxi gadaewyvita. amis mi-
uxedavad, im qmedebebze gamoZiebis aRZvra, rogoricaa Tavdasxma da sxeu-
lis dazianeba (miuxedavad srulwlovan msxverplTa Tanxmobisa) gamarTle-
bul iqna janmrTelobis dacvis mizniT _ gaTvaliswinebul iqna ra Sesabamisi
qmedebebis eqstremaluri xasiaTi.

saqmeSi “ADT v. the United Kingdom”141 sasamarTlom ganixila ganmcxadeblis
winaaRmdeg aRZruli gamoZieba imasTan dakavSirebiT, misi sqesobrivi urTier-
Tobis videofirze Cawera warmoadgenda Tu ara misi piradi cxovrebis ufleb-
is pativiscemaSi gaumarTlebel Carevas. maSin, rodesac sasamarTlo daeTanx-
ma mTavrobas _ garkveulwilad, sqesobrivi urTierTobebi SeiZleba ganxor-
cielebul iqnes imgvarad, raTa SesaZlebeli iyos saxelmwifos mxridan Care-
vis gamarTleba _ sasamarTlom daadgina, rom saqme am SemTxvevasTan ar hqon-
daT. kerZod, ganmcxadebeli monawileobda sqesobriv urTierTobebSi megobre-
bis SezRudul raodenobasTan erTad iseT garemoebaSi, rodesac naklebad Sesa-
Zlebeli iyo, sxvebi saqmis kursSi yofiliyvnen, ra xdeboda sinamdvileSi. mi-
uxedavad imisa, rom aRniSnuli qmedebebi videofirze iqna Cawerili, sasamarT-
lom CaTvala, rom ganmcxadeblis winaaRmdeg gamoZieba unda dawyebuliyo mx-
olod qmedebebze da ara maT Cawerasa Tu sajaro reestrSi/âñåîáùåå äîñòîÿíèå Ses-
vlis riskze. amgvarad, qmedebebi warmoadgenda namdvilad @pirads~, rac imas
niSnavs, rom Sefasebis viwro zRvari gamoiyeneba sxva saqmeebSi, romlebic exe-
ba piradi cxovrebis intimur aspeqtebs. am faqtorebis Sedegad sasamarTlom
daaskvna, rom moqmedi kanonmdeblobis SenarCuneba da ganmcxadeblis winaaRm-
deg gamoZiebis aRZvra, me-8 muxlis me-2 punqtis Tanaxmad, iyo araproporciu-
li zneobisa da sxvaTa uflebebisa da Tavisuflebebis dacvis mizanTan.

transseqsualebisaTvis sqesis Secvlis araRiareba

sasamarTlos Tanaxmad, transseqsualebi moiTxoven maTi sqesis Secvlis
aRiarebasa da konvenciiT ganmtkicebuli sxva uflebebiT sargeblobas, rom-
lebic exeba samarTlebriv, socialur, samedicino da eTnikur sakiTxebs. amit-
omac maRal xelSemkvrel saxelmwifoTa Soris naTeli konsensusis ararsebo-
bisas sasamarTlo uzrunvelyofilia Sefasebis farTo zRvriT am sferoSi.
amasTan, man Tanmimdevrulad ar daadgina, rom piradi cxovrebis pativisce-
ma moiTxovs dabadebis mowmobaSi cvlilebebis Setanas, rac gulisxmobs
transseqsualis Secvlili sqesis dosieSi Caweras.142 amis Sesabamisad, sasa-
marTlom daakmayofila argumenti, rom, vinaidan dabadebis registaciis siste-
ma dafuZnebulia faqtebis Caweraze dabadebis momentisaTvis, nebismieri
Semdgomi cvlileba warmoadgens dosies falsificirebas. sasamarTlo aseve
daeTanxma im arguments, rom RonisZiebebs, romlebic transseqsualebs sqesis
Secvlis gamJRavnebisagan icavs, SeiZleba gaaCndes uaryofiTi gavlena ojaxSi

140 Laskey, Jaggard & Brown v. the United Kingdom, 1997  wlis 19 Tebervlis ganaCeni.
141 ADT v. the United Kingdom, 2000 wlis 31 ivlisis ganaCeni.
142 Rees v. the United Kingdom, 1986 wlis 17  oqtombris ganaCeni; Cossey v. the United Kingdom, 1990 wlis
27  seqtembris ganaCeni; Sheffield and Horsham  v. the United Kingdom, 1998 wlis 30 ivlisis ganaCeni.
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dabneulobis, garTulebis savaraudo riskisa da memkvidreobis sakiTxebis
CaTvliT. zemoxsenebulidan gamomdinare, sasamarTlom daaskvna, rom sazoga-
doebis zogadi interesisa da individis interesebis dabalansebisas, scales
gadaixara zogadi interesis sasargeblod. amas gansakuTrebiT adgili aqvs
maSin, rodesac transseqsualebs SeuZliaT, Seicvalon saxelebi da oficial-
uri dokumentacia. evropuli sasamarTlos precedentuli samarTlis miuxe-
davad, sasamarTlom dauSva, rom is acnobierebs problemebis seriozulobas,
romlebsac transseqsualebi awydebian am sferoSi da amitom ganacxada, rom
pozicia momavalSic unda daeqvemdebaros gadaxedvas.

piradi cxovreba da mimowera

komunikaciebis, satelefono mosmenebisa Tu werilobiTi korespodenciis
Semowmeba zogadad warmoadgens me-8 muxlis 1-li punqtiT daculi erTze meti
interesis SezRudvas, xSir SemTxvevaSi ki, piradi cxovrebisa da mimoweris pa-
tiviscemis uflebaSi Carevas. sadavo sakiTxebi iseT saqmeebSi, romelTa ganx-
ilvac zemoT ukve moxda, will invariably be ganmcxadebels SeuZlia Tu ara daamt-
kicos, rom Carevas savaraudod adgili hqonda, gasaCivrebuli RonisZieba daS-
vebuli iyo Tu ara kanoniT da SesabamisobaSi modioda Tu ara me-8 muxlis me-2
punqtTan. Tu ra moculobiT SeiZleba komunikaciebis Semowmebis gamarTleba maSin,
rodesac adgili aqvs pirad cxovrebasa da mimoweraSi Carevas, dadgenilia qvemoT.

fostis saSualebiT mimoweris Semowmeba

vrceldeba Tu ara mimoweris pativiscemis ufleba patimrebze me-8 mux-
lis WrilSi?

maSin, rodesac warmodgenili argumentebis Tanaxmad, patimarTa mxridan
konvenciiT ganmtkicebuli uflebebis ganxorcieleba iTvaliswinebda SezRud-
vebs, sasamarTlom es winadadeba uaryo saqmeSi “Golder v. the United Kingdom”,143

Tumca, sasamarTlom daadgina, rom msjavrdebulis mimoweris pativiscemis
uflebis SezRudvis @aucilebloba~ aRqmul unda iqnes Tavisuflebis aRkve-
Tis Cveulebrivi da gonivruli moTxovnebis gaTvaliswinebiT. aRniSnul
faqtebTan dakavSirebiT sasamarTlom daadgina, rom patimrisaTvis xelis SeSlam
_ Tavis advokatTan awarmoos mimowera _ daarRvia konvenciis me-8 muxli.

ra SemTxvevebSi da ra formiTaa daSvebuli administraciis mxridan pa-
timarTa mimoweris Semowmeba?

saqmeSi “Campbell v. the United Kingdom”144 ganmcxadebeli amtkicebda, rom wer-
ilebi Tavis advokatsa da komisiasTan gaixsna da wakiTxul iqna cixis adminis-
traciis mier, ramac sasamarTlos SesaZlebloba misca, daewesebina gansazRvru-
li miTiTebebi, Tu rogor da rodis SeeZlo administracias, gaexsna patimarTa
korespondencia. sasamarTlom aRniSna, rom patimris mimowera advokatTan
privilegirebulia me-8 muxlis mixedviT da gansakuTrebiT mniSvnelovania pa-
timris konteqstSi, rodesac advokatisTvis misi klientis piradad monaxule-
ba SeiZleba garTulebuli iyos, magaliTad, cixis Sori adgilmdebareobis gamo.

143 Golder v. the United Kingdom, 1971 wlis 17  ivnisis ganaCeni.
144 Campbell v. the United Kingdom, 1992 wlis 25 martis ganaCeni.
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Sesabamisad, am uflebis SezRudva moiTxovs mniSvnelovan gamarTlebas. sasa-
marTlom ganacxada, rom advokatTan konfidencialuri mimoweris mizani Seu-
Zlebelia miRweul iqnes maSin, rodesac komunikaciis es saSualebebi eqvemde-
bareba avtomatur kontrols. amgvarad, nebismieri aseTi saxis SezRudva
moiTxovs solid gamarTlebas. According to the Court, the special protection which corre-
spondence between a prisoner and his lawyer enjoys under the Convention means that sasa-
marTlos Tanaxmad, specialuri dacva, Tu romeli mimowera sargeblobs pa-
timarsa da mis advokats Soris konvenciis Tanaxmad, gulisxmobs, rom cixis
administracias SeuZlia, gaxsnas advokatisagan patimris saxelze Semosuli
werili,

rodesac mas aqvs dasabuTebuli eWvi varaudisaTvis, rom werili Seicavs
ukanono masalas, romelic ver iqna aRmoCenili Semowmebis Cveulebrivi
saSualebiT.145

miuxedavad xsenebulisa, werili SeiZleba gaixsnas, magram ar unda iqnes wa-
kiTxuli. jerovani garantiebi unda iqnes daculi werilis wakiTxvis winaaRm-
deg, magaliTad, werilis gaixsnas patimris TandaswrebiT. advokatisadmi mima-
rTuli patimris werilebis wakiTxvasTan dakavSirebiT Campbell-is saqmeSi sasa-
marTlom daadgina, rom aRniSnuli SeiZleba daSvebul iqnes mxolod gamonak-
lis SemTxvevebSi, kerZod, maSin,

rodesac administracias aqvs dasabuTebuli eWvi, rom advokatTan mimow-
eris uflebiT borotad sargebloben, rac imiT gamoixateba, rom werilis Si-
naarsi safrTxes uqmnis cixis uSiSroebas an sxvaTa usafrTxoebas, an sxvagvar-
ad danaSaulebrivi xasiaTisaa.146

sasamarTlos Tanaxmad, is, Tu ra miiCneva @dasabuTebul eWvad~, damokide-
bulia yvela garemoebaze, magram igi gulisxmobs iseTi faqtis an informaciis
arsebobas, romelic daakmayofilebs obieqtur damkvirvebels imaSi dasarw-
muneblad, rom advokatTan urTierTobis gza borotad gamoiyeneba.147

mTavroba amtkicebda, rom patimarsa da mis advokats Soris mimowerisaTvis
specialuri statusis miniWeba gamoiwvevda amgvari sistemis borotad gamoy-
enebis risks, Tumca, sasamarTlom daadgina, rom borotad gamoyenebis Sesa-
Zlebloba gadawonil iqna advokatsa da mis klients Soris arsebuli kon-
fidencialurobis pativiscemis saWiroebiT. amitomac naTelia, rom patima-
rsa da mis advokats Soris arsebuli korespondenciis Semowmeba warmoadgens
me-8 muxlSi Carevas, rac SeiZleba gamarTlebuli iyos mxolod gamonaklis
garemoebebSi.

igive wesebi vrceldeba Tu ara winaswar patimrobaSi myofi pirebis mi-
mowerazec?

saqmeSi “Schönenberger & Durmaz v. Switzerland”148 sasamarTlom daadgina, rom ms-
gavsi principebi gamoiyeneba advokatsa da winaswar patimrobaSi myofi patim-
ris korespondenciasTan mimarTebiT. am saqmeSi ganmcxadebeli imas ki ar asa-

145 Campbell v. the United Kingdom, 1992 wlis 25 martis ganaCeni, 48-e punqti.
146 Campbell v. the United Kingdom, 1992 wlis 25 martis ganaCeni, 48-e punqti.
147 Campbell v. the United Kingdom, 1992 wlis 25 martis ganaCeni, 48-e punqti.
148 Schönenberger & Durmaz v. Switzerland, 1998 wlis 20 ivnisis ganaCeni.
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Civrebda, rom cixis administracia gaecno werilis Sinaarss, aramed imas, rom
administraciam ar gadasca igi adresats, ramac, misi mtkicebiT, gamoiwvia me-8
muxlis darRveva. mTavrobis Tanaxmad, qmedebis marTlzomiereba mdgomareob-
da imaSi, rom werili winaswar patimrobaSi myof patimars aZlevda iuristis
rCevas, romelic arRvevda jer kidev samarTalwarmoebaSi myofi sisxlis sa-
marTlebrivi devnis jerovan ganxorcielebas. faqtobrivad, werili b-n dur-
mazs urCevda dumilis uflebis gamoyenebas. strasburgis sasamarTlomac daa-
dastura, rom Sveicariis federaluri sasamarTlos precedentuli samarTlis
Tanaxmad, es warmoadgenda kanonier taqtikas, risi eqvivalentis naxva SesaZle-
belia sxva maRal xelSemkvrel saxelmwifoebSic. xsenebulidan gamomdinare,
korespodenciis SezRudva Seusabamod CaiTvala me-8 muxlTan.

SesaZlebelia Tu ara patimarTa piradi mimoweris Semowmeba?

gamarTlebuli iqneba Tu ara patimris piradi korespondenciis Semowmeba,
mniSvnelovanwilad damokidebuli iqneba mis Sinaarsze. imis gamo, rom uwes-
rigobisa da danaSaulis Tavidan acilebis mizanma me-8 muxlis me-2 punqtis
WrilSi SeiZleba @gaamarTlos SezRudvis farTo zomebi ... patimarTan mimarTe-
biT (Tavisufali piris SemTxvevisgan gansxvavebiT),149 patimarTa koresponden-
ciaze kontrolTan dakavSirebuli zogierTi RonisZieba ar aris Seusabamo
konvenciasTan. magaliTad, saqme “Silver v. the United Kingdom”150 warmogvidgens, Tu
rogor SeiZleba, Zaladobis muqarebisa da konkretul sisxlis samarTlebriv
qmedebebze diskusiebis Semcveli werilebis Semowmeba miCneul iqnes aucile-
blad demokratiul sazogadoebaSi me-8 muxlis me-2 punqtis Tanaxmad. meores
mxriv, me-8 muxlTan Seusabamo iqneboda piradi werilebis SeCereba @On the other
hand, it is not compatible with Article 8 to stop private letters “calculated to hold the authorities up
to contempt” or containing “material deliberately calculated to hold the prison authorities up to
contempt”. sasamarTlos Tanaxmad, is RonisZiebebi, romlebic ar emsaxureba ze-
moT xsenebul miznebs, an am debulebaSi Camoyalibebul nebismier mizans, ar
SeiZleba daSvebul iyos. Sesabamisad, wminda wylis piradi an kerZo korespo-
denciis Semowmeba ar iqneba Sesabamisi konvenciasTan.151

saidumlo meTvalyureobasTan dakavSirebuli operaciebi

sasamarTlom daadgina, rom saidumlo samsaxurebi SeiZleba legitimurad
funqcionirebdnen demokratiul sazogadoebaSi, Tumca sasamarTlom naTlad
ganmarta, rom moqalaqeTa saidumlo meTvalyureobis uflebamosileba, kon-
venciis Tanaxmad, Sewynarebulia mxolod im SemTxvevebSi, rodesac igi mkac-
rad aucilebelia demokratiuli institutebis dacvis mizniT. am sakiTxTan
mimarTebiT sasamarTlom gaiTvaliswina Semdegi faqti _ demokratiulma sa-
zogadoebebma CaTvales, rom maT emuqrebodaT SpionaJisa da terorizmis sak-
maod sophisticated formebi. xolo saxelmwifom, im mizniT rom efeqtianad
gaumklavdes aseT saSiSroebebs, unda SeZlos da damrRvevi elementebis said-
umlo meTvalyureoba Tavisi iurisdiqciis qveS ganaxorcielos. Sedegad, sasa-
marTlom daadgina, rom

149 Golder v. the United Kingdom, 1971 wlis 17  ivnisis ganaCeni, 45-e punqti.
150 Silver v. the United Kingdom, 1983 wlis 25 martis ganaCeni, 45-e punqti.
151 Boyle & Rice v. the United Kingdom, 1988 wlis 27  aprilis ganaCeni.
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zogierTi kanonmdeblobis arseboba, romelic werilze, fostasa da
telekomunikaciebze saidumlo meTvalyureobis uflebamosilebas iZl-
eva, gamonaklis SemTxvevebSi, aucilebelia demokratiul sazogadoe-
baSi erovnuli uSiSroebisa da/an uwesrigobis an danaSaulis Tavidan
asacileblad.

ra saxis garantiebi aris saWiro?

maSin, rodesac saxelmwifos diskrecias warmoadgens, Tu rogor unda im-
uSaos meTvalyureobis aseTma sistemam, es diskrecia ar aris unfettered. amito-
mac, am sferoebSi saxelmwifos faruli qmedebebis msgavsad, sasamarTlos unda
akmayofilebdes nebismieri iseTi sistemis arsebobda, romelic darRvevis
winaaRmdeg adekvaturi da efeqtiani garantiebis uzrunvelyofas moaxdens.
Tumca, sasamarTlos Tanaxmad, am Sefasebas gaaCnia msgavsi xasiaTi:

igi damokidebulia saqmeSi arsebul yvela garemoebasTan, rogoricaa
SesaZlo RonisZiebebis xasiaTi, sfero da xangrZlivoba, am RonisZiebe-
bis gamoyenebaze brZanebis gacemis safuZvlebi, am RonisZiebebis nebar-
Tvaze, gamoyenebasa da zedamxedvelobaze kompetenturi organoebi da
erovnuli kanonmdeblobiT gansazRvruli samarTlebrivi dacvis saSu-
alebis saxeoba.152

saqmeSi “Klass v. Germany”153 sasamarTlom yuradReba gaamaxvlia Semdeg sak-
iTxze _ germaniis kanonmdeblobam, romelic erovnuli uSiSroebis dacvis,
uwesrigobisa da danaSaulis Tavidan acilebis mizniT uSvebda werilis gaxs-
nasa da satelefono mosmenebs, daarRvia Tu ara ganmcxadeblis uflebebi me-8
muxlis 1-li punqtis WrilSi, ramdenadac mas ar gaaCnda darRvevis winaaRmdeg
adekvaturi garantiebi. rac Seexeba im sakiTxs, Tu ra saxis dacvis saWiroe-
basTan gvaqvs saqme, sasamarTlom xazgasmiT aRniSna, rom, principSi, sasamarT-
lo kontroli Tu zedamxedveloba sasurvelia. Tumca, sasamarTlom ganavi-
Tara Tavisi mosazreba da moiwona germanuli sistema, miuxedavad imisa, rom
sazedamxedvelo sistema ÷÷÷÷÷÷÷÷, ÷÷÷÷÷÷÷÷ ara sasamarTloebSi, aramed sapar-
lamento sabWoSi da organoSi saxelwodebiT G10 komisia, romelic sabWom
daamtkica. xsenebuls adgili hqonda Semdegi mizeziT _ damakmayofileblad
CaiTvala, rom orive organo damoukidebeli iyo im organoebisagan, romlebic
axorcielebdnen meTvalyureobas da miniWebuli hqondaT sakmarisi ufleba-
mosilebebi efeqtiani da gangrZobadi kontrolis gansaxorcieleblad. am-
itomac sasamarTlom daaskvna, rom SpionaJisa da meTvalyureobis teqnikuri
miRwevebisa da evropaSi terorizmis ganviTarebis gaTvaliswinebiT germaniis
sistemam faruli meTvalyureobis kontrolirebis Sesaxeb daakmayofila kon-
venciis me-8 muxlis moTxovnebi.

ojaxuri cxovreba

vinaidan ojaxuri cxovrebis moqmedeba me-8 muxlis mniSvnelobiT dadge-
nilia, dacvis sakiTxi momdinareobs me-8 muxlis debulebidan sxvadasxva sfe-
roebSi.

152 Klass v. Germany, 1978 wlis 6 seqtembris ganaCeni, 50-e punqti.
153 Klass v. Germany, 1978 wlis 6 seqtembris ganaCeni, 50-e punqti.
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ojaxuri kavSirebis samarTlebrivi cnoba

dauqorwinebeli deda da misi Svili

sasamarTlom saqmeSi “Marckx v. Belgium”154 daadgina, rom dauqorwinebel de-
dasa da mis bavSvs Soris ojaxuri cxovreba Seqmnilia dabadebis faqtiTa da
biologiuri kavSiriT. es imaze metyvelebs, rom me-8 muxlis WrilSi ojaxuri
cxovrebis pativiscemis garantirebis mizniT arsebiTia biologiuri kav-
Siris avtomaturi da dauyovnebeli transformacia samarTlebriv kav-
SirebSi. is faqti, rom aRiarebasTan dakavSirebuli facilities SeiZleba gansx-
vavdebodes maRal xelSemkvrel saxelmwifoebs Soris, imas niSnavs, rom aRi-
arebis procedurasTan dakavSirebiT qveynis Sida organoebi sargebloben Se-
fasebis zRvriT. Tumca, mniSvnelovania, rom @ojaxuri cxovrebis pativisce-
ma kanonmdeblobaSi im garantiebis arsebobas gulisxmobs, romlebic
uzrunvelyofen bavSvis integracias ojaxSi misi dabadebis momentidan~.155

sasamarTlom aseve daadgina, rom ojaxur kavSirebTan dakavSirebuli qveynis
Sida kanonmdebloba @normaluri ojaxuri cxovrebiT~ unda uzrunvelyofdes
yvelas, visac es exeba.

mSoblebis qorwinebis gareSe dabadebuli bavSvis mdgomareoba

saqmeSi “Johnston v. Ireland”156 sasamarTlom daadgina _ dauqorwinebel
mSoblebsa da maT Svilebs Soris tradiciuli ojaxuri kavSirebis nor-
maluri ganviTareba moiTxovda, rom es ukanaskneli moeqces samarTlebri-
vad da socialurad iseTsave poziciaSi, rogorSic imyofeba bavSvi maSin,
rodesac mSoblebi qorwinebaSi imyofebian. amitomac mSoblebis ojaxuri
mdgomareobis gamo bavSvis mimarT gansxvavebuli mopyroba akrZalulia me-8
muxlis da me-14 muxlis (diskriminaciis akrZalva) Tanaxmad.

xelovnuri ganayofierebis gziT (AID) dabadebuli bavSvi

yvela mSobelsa da maT Svilebs ar gaaCniaT me-8 muxliT aRiarebuli bune-
brivi ojaxuri kavSirebiT sargeblobis ufleba miuxedavad imisa, rom nebis-
mieri gamonaklisi gamarTlebul unda iqnes bavSvis saukeTeso interese-
bidan gamomdinare me-2 punqtis WrilSi. saqmeSi “X, Y & Z v. the United Kingdom”157

sasamarTlom ar daadgina, rom ojaxuri cxovrebis pativiscema, romliTac
uzrunvelyofili iyo transseqsuali (romelmac mdedrobiTi sqesi mamrobiTiT
Seicvala), misi partniori da maTi gogona (romelic donoris mier xelovnuri
ganayofierebis gziT (AID) daibada), moiTxovda dabadebis mowmobaSi transse-
qsualis bavSvis mamad cnobas. am gadawyvetilebas safuZvlad daedo Sesabamisi
evropuli standartebis ararseboba, romlebic exeboda transseqsualisaTvis
mSoblis uflebebis miniWebasa da donoris mier xelovnuri ganayofierebis
gziT (AID) dabadebuli bavSvisa da im piris urTierTobebis kanonSi asaxvas,
romelic axorcielebs mamis socialur rols.158 konsesusis ararseboba imas

154 Marckx v. Belgium, 1979 wlis 13 ivnisis ganaCeni.
155 Marckx v. Belgium, 1979 wlis 13 ivnisis ganaCeni, 31-e punqti.
156 Johnston v. Ireland, 1986 wlis 18 dekembris ganaCeni.
157 X, Y & Z v. the United Kingdom, 1997  wlis 22 aprilis ganaCeni.
158 X, Y & Z v. the United Kingdom, 1997  wlis 22 aprilis ganaCeni, 44-e punqti.
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niSnavda, rom saxelmwifo sargeblobda Sefasebis farTo zRvriT Sesabamisi
individebisa da sazogadoebis uflebebis dabalansebisas. sazogadoebrivi an
sajaro interesi emsaxureboda saojaxo samarTlis koherentuli sistemis
SenarCunebas, rac prioritets aniWebs bavSvis saukeTeso survilebs. indi-
videbis uflebebTan dakavSirebiT, sasamarTlom daaskvna, rom bavSvisa da misi
socialuri mamis mier gancdili socialurad da iuridiulad araxelsayre-
li mdgomareoba naklebad savaraudo iyo, rom gamoiwvevda am garemoebebis
uadgilo sirTules. saboloo jamSi, sasamarTlo ver darwmunda, rom Sesabam-
isi bavSvi, an zogadad donoris mier xelovnuri ganayofierebis gziT (AID)
Casaxuli bavSvebi, raime sargebels naxavdnen ganmcxadeblis mamis statusiT
daregistrirebiT. Sedegad, sasamarTlom ar daadgina, rom me-8 muxli iTval-
iswinebda Semdeg valdebulebas: piri, romelic ar iyo biologiuri mama, eRi-
arebina mamad.159

dauqorwinebeli mamebis uflebebi

zogierTi saxelmwifo nebas rTavs dedebs, gaakontrolon, maTi Svilis dau-
qorwinebeli mama Setanil iqna Tu ara bavSvis dabadebis mowmobaSi. gamoiwvevs
Tu ara aRniSnuli praqtika me-8 muxlis darRvevas, damokidebulia imaze, gama-
rTlebuli iqneba Tu ara igi bavSvis saukeTeso interesebidan gamomdinare.
aseTi gamarTlebebi xSirad arsebobs iq, sadac adgili aqvs konfliqts mSoblebs
Soris, xolo deda uarzea, bavSvis dabadebis mowmobaSi Sevides dauqorwinebe-
li mama im mizeziT, rom es mas mianiWebs meurveobisa da xelmisawvdomobis av-
tomatur uflebebs.

mSoblebis mxridan erToblivi pasuxismgebloba sakmarisia Tu ara ojax-
uri cxovrebis pativiscemisaTvis?

komisiam daadgina, rom dauqorwinebeli mSoblebis uunaroba, erToblivad
ganaxorcielon TavianT Svilze meurveoba, exmaureba iseT garemoebebs, rom-
lebic xSiria iq, sadac bavSvi dabadebulia qorwinebis gareSe. amitomac aseTi
mopyroba Seesabameba konvencias maSinac, roca orive mSobels surs, rom kano-
niT aRiarebuli mSoblis saerTo pasuxismgeblobis faqtobrivi mdgomareoba
hqondeT.160 mocemuli etapisaTvis sasamarTlos ar ganuxilavs es sakiTxi.

arRvevs Tu ara me-8 muxls prezumfcia, rom qmari aris mama?

konvenciis midgoma mamobriobis sakiTxTan mimarTebiT gamoxatavs social-
uri da biologiuri realobis privilegias samarTlebriv realobaze ojax-
uri kavSirebis aRiarebis kuTxiT. 1993 wels saCivriT gamodioda deda, rom-
lis mtkicebiT, misma uunarobam, gaeprotestebina prezumfcia, rom misi meuRle
iyo misi Svilis mama, daarRvia misi ojaxuri cxovrebis pativiscemis ufleba.161

strasburgis sasamarTlos miaCnda, rom im prezumfciam, romelic ar eqvemdebare-
boda gasaCivrebas, daarRvia me-8 muxli. kerZod, sasamarTlom daadgina Semdegi:

159 X, Y & Z v. the United Kingdom, 1997  wlis 22 aprilis ganaCeni, 52-e punqti.
160 ganacxadi # 9519/81 v. Germany, 1984  wlis marti, 6 EHRR 599. aseve ix. ganacxadebi # 7658/76 da
# 7658/76, X v. Denmark, 1978 wlis 5 dekembri, DR 15, gv. 128.
161 ganacxadi # 18535/91, K, Z & S v. the Netherlands, komisiis moxseneba, 7.4.93, seria A # 297-C, gv. 66.
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ojaxuri cxovrebis pativiscema moiTxovs, rom biologiuri da social-
uri realoba aRematebodes samarTlebriv prezumfcias, romelic,
rogorc winamdebare saqmeSi, gvevlineba orive dafuZnebuli faqtis sax-
iT da maTi survilebi wishes of those concerned without actually benefiting anyone.162

meurveobasTan, kontaqtTan da zrunvasTan dakavSirebuli sakiTxebi

meurveobis miniWeba arRvevs Tu ara me-8 muxls?

ojaxuri cxovreba ar cease with ganqorwinebas. ase rom, me-8 muxliT ganmtki-
cebuli ojaxuri cxovrebis pativiscemis uflebiT unda sargeblobdnen
rogorc daqorwinebuli, ise gaSorebuli wyvilebi SvilebTan erTad.163 gaSore-
bis Semdeg, rodesac bavSvis meurveobisa da mzrunvelobis ufleba eniWeba erT-
erT mSobels, meore mSobels SeuZlia ganacxados, rom es gadawyvetileba ar-
Rvevs misi ojaxuri cxovrebis pativiscemis uflebas. is, rom sasamarTlom gada-
xeda qveynis am tipis Sida gadawyvetilebebis Sesabamisobis sakiTxs me-8 muxl-
Tan, mniSvnelovanwilad gamowveuli iyo Sefasebis farTo zRvriT, romliTac
saxelmwifo aris aRWurvili am sferoSi. naklebad savaraudoa imis dadgena, rom
erTi mSoblisaTvis meurveobis miniWebis gadawyvetilebam gamoiwvios me-8 mux-
lis darRveva, garda im SemTxvevisa, rodesac procedura TviTneburia an mxa-
reebis uflebebi da interesebi ar aris gaTvaliswinebuli.

meurveobis miniWeba ra SemTxvevaSi atarebs diskriminaciul xasiaTs?

konvencia qveynis Sida uwyebebs ukrZalavs Semdegs _ mianiWos, an religiur
niadagze uari ganucxados gansakuTrebul mSoblebs Svilebis meurveobasa da
mzrunvelobaze. xsenebuls adgili hqonda saqmeSi “Hoffmann v. Austria”.164 ganm-
cxadebeli iyo kaTolike, romelic colad gahyva igive sarwmunoebis mqone ma-
makacs. col-qmarma monaTles bavSvi da mas zrdidnen am aRmsareblobiT. Tum-
ca, deda mogvianebiT gaxda iehovas mowme, gaeyara qmars da bavSvi Tan waiyvana.
meurvobis sakiTxi wyvilma avstriis sasamarTlos winaSe daayena da qveda in-
stanciis sasamarTlom meurveoba Svilis mimarT dedas daakisra. uzenaesma sasa-
marTlom gaauqma es gadawyvetileba, nawilobriv darwmunebuli iyo ra bavSve-
bis mimarT dedis religiis negatiur zemoqmedebaSi.

evropulma sasamarTlom daadgina, rom avstriis uzenaesi sasamarTlos
gadawyvetileba Seusabamo iyo konvenciasTan im TvalsazrisiT, rom xsenebuli
warmoadgenda diskriminacias religiur niadagze. maSin, rodesac sasamarTlom
ar uaryo, rom iehovas mowmeebTan dakavSirebulma garkveulma socialurma faq-
torebma meurveobis gadawyvetilebis miRebisas SeiZleba tip the scales gadaxaros
erTi mSoblis sasargeblod (bavSvebis socialuri cxovrebis SesaZlo zegav-
lena, romelic asocirebulia religiur umciresobebTan da sasamarTlos or-
deris ararsebobisas sisxlis gadasxmaze mtkice uariT gamowveuli saSiSroe-
ba, romelic dedasTan aris dakavSirebuli), sasamarTlom daadgina, rom
mSoblebs Soris nebismieri saxis gansxvaveba, romelic arsebiTad dafuZneb-
ulia mxolod religiur sxvaobaze, miuRebelia.

162 Kroon and Others v. the Netherlands, 1994  wlis 27  oqtombris ganaCeni, me-40 punqti.
163 ganacxadi # 8427/78, Hendriks v. the Netherlands, komisiis moxseneba, 1982 wlis 8 marti.
164 Hoffmann v. Austria, 1993 wlis 23 ivnisis ganaCeni.
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mSoblebis uflebaTa Seusrulebloba iwvevs Tu ara me-8 muxlis darRvevas?

sasamarTlom saqmeSi “Hokkanen v. Finland”165 daadgina, rom me-8 muxli SeiZle-
ba saxelmwifos avaldebulebdes, ganaxorcielos aqtiuri RonisZiebebi meur-
veobisa da kontaqtis sakiTxebze erovnuli sasamarTlos mier miRebuli brZa-
nebebis aRsrulebis TvalsazrisiT. Tumca, ojaxuri cxovrebis pativiscemis
valdebulebis uzrunvelyofa ar aris absoluturi. kerZod, meurveobis sa-
kiTxebze miRebuli brZanebebis aRsrulebasTan dakavSirebiT, sasamarTlom
miuTiTa, rom mosamzadebeli zomebi, SeiZleba, moTxovnil iqnes maSin, rode-
sac bavSvi sxvebTan erTad cxovrobs garkveuli xnis ganmavlobaSi. ufro met-
ic, aRniSnuli momzadebis zomebis xasiaTi da moculoba damokidebuli unda
iyos saqmis garemoebebze. amitomac maSin, rodesac qveynis Sida uwyebebma

maqsimalurad xeli unda Seuwyon aseT TanamSromlobas. SezRuduli
unda iyos iZulebis valdebulebis gamoyeneba, radganac yvela intere-
si da ufleba (gansakuTrebiT ki bavSvis) gaTvaliswinebul unda iqnes.166

saboloo jamSi, saxelmwifom am garemoebebSi unda ganaxorcielos
gonivrulad saWiro yvela RonisZieba, raTa aRsrulebul iqnes mSobelTa
uflebebi meurveobasa da xelmisawvdomobaze. rodesac RonisZiebebi araade-
kvaturi an warumatebelia da pasuxismgebloba ar SeiZleba, aRsrulebis mom-
lodine mSobels mieweros, maSin me-8 muxlis darRveva gveqneba saxeze. meores
mxriv, rodesac xelisuflebis erovnulma organoebma gadadges yvela aucile-
beli nabiji kontaqtis uflebis aRsrulebis TvalsazrisiT (radganac igi Sei-
Zleba gonivrulad iqnes moTxovnili rTuli konfliqturi situaciebisas),
maSin darRvevas adgili ar eqneba.167

kontaqtis uflebis ganxorcielebis valdebuleba ufro didia Tu ara
meurveobis uflebis ganxorcielebaze?

saqmeSi “Hokkanen v. Finland” sasamarTlom daadgina, rom xelisuflebis or-
ganoebma ver ganaxorcieles adekvaturi da Sesabamisi RonisZiebebi ganmcxa-
deblis uflebis (dakavSireboda Tavis qaliSvils) aRsrulebis mizniT.168 Tum-
ca, sasamarTlos ar miuRia msgavsi daskvna ganmcxadeblis meurveobis ufle-
bebis aRsrulebasTan da bavSvis mimarT meurveobis bebia-babuisaTvis sab-
olood miniWebasTan dakavSirebiT, romelic dadgenil iqna me-8 muxlTan Sesa-
bamisad. kerZod, sasamarTlom mniSvnelovnad cno, rom Sesabamisi bavSvi daax-
loebiT eqvsi wlis ganmavlobaSi imyofeboda bebia-babuis meurveobis qveS, misi
kanonieri meurveoba bolos gadaeca mis mzrunvelebs. am dros ganmavlobaSi
mas mcire kontaqti gaaCnda mamasTan. rogorc evropulma sasamarTlom aRniS-
na, es gadawyvetileba udavod emsaxureba bavSvis saukeTeso interesebs, ramac
gaamarTla mamis me-8 muxliT ganmtkicebuli uflebebis seriozuli SezRudva.
amis msgavsad, xelisuflebis organoebma ver moaxerxes meurveobis brZanebis
aRsruleba maSin, rodesac brZaneba gasaCivrebul iqna erovnuli sasamarTloe-
bis winaSe, rac, aseve, Sesabamisad CaiTvala konvenciasTan.

165 Hokkanen v. Finland, 1994  wlis 23 seqtembris ganaCeni.
166 Hokkanen v. Finland, 1994  wlis 23 seqtembris ganaCeni, 58-e punqti.
167 Nuutinen v. Finland, 2000 wlis 27  ivnisis ganaCeni.
168 Hokkanen v. Finland, 1994  wlis 23 seqtembris ganaCeni.
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amitomac naTelia, rom meurveobasTan dakavSirebul sakiTxebze metad sax-
elmwifos kontaqtTan dakavSirebuli brZanebebis aRsrulebis udidesi valde-
buleba ekisreba. aRniSnuli SesabamisobaSi modis strasburgis sasamarTlos
SexedulebasTan, rom mSoblebisaTvis bavSvis dabrunebis mosamzadebeli
RonisZiebebis gareSe meurveobis brZanebis aRsrulebam SeiZleba ziani mi-
ayenos bavSvs, visi interesebis dacvisaTvisac aris igi gamiznuli.

Svilebis irgvliv mSoblebis xelaxali gaerTianebis pozitiuri valde-
buleba

me-8 muxlis WrilSi ojaxuri cxovrebis pativiscema naTlad moicavs Svileb-
is irgvliv mSoblebis xelaxali gaerTianebis pozitiur valdebulebas. aRniS-
nuli valdebulebis gamoyeneba, rogorc wesi, xdeba im SemTxvevaSi, rodesac
dadgenilia, rom saxelmwifo mzrunvelobis qveS bavSvis moTavsebis Sesaxeb
droebiTi brZaneba aRar aris saWiro. rac Seexeba imas, Tu ra aris saWiro am
valdebulebis Sesasruleblad, strasburgis sasamarTlom ganacxada, rom dad-
genil iqna samarTliani balansi sazogadoebrivi mzrunvelobis qveS myofi bavS-
vis interesebsa da mSoblebis interesebs Soris, rac TavianT SvilTan xelaxal
gaerTianebas gulisxmobs. kerZod, evropulma sasamarTlom daadgina, rom

am balansis dadgenisas sasamarTlo gansakuTrebul mniSvnelobas miani-
Webs bavSvis saukeTeso interesebs, romelTac SeiZleba upiratesoba
mieniWos mSoblebis interesebTan SedarebiT. kerZod, rogorc mTavro-
bis mier iqna SemoTavazebuli, mSoblebs, konvenciis me-8 muxlis Tanax-
mad, ar SeiZleba gaaCndeT aseTi RonisZiebebi, vinaidan isini bavSvis in-
teresebs zians miayenebs.

saqmeSi “Johansen v. Norway”169 ganmcxadebeli asaCivrebda gadawyvetilebas
mzrunvelobis organosaTvis Tavisi qaliSvilis gadacemis Sesaxeb (Semdgom misi
Svilad ayvanis mizniT). evropuli sasamarTlos Tanaxmad, is RonisZiebebi,
romlebic miznad isaxavs mSoblisaTvis kontaqtisa Tu meurveobis perma-
nentulad CamorTmevas, unda gamoiyenon mxolod gamonaklis SemTxvevebSi
da isini SeiZleba gamarTlebul iqnes, Tu gamowveulia bavSvis interesebis
dacvis aucileblobiT. saqmesTan dakavSirebul faqtebze sasamarTlom aRni-
Sna, rom dedas saTanadod miuwvdeboda xeli misi qaliSvilis mzrunvelobaze
da rom SeiniSneboda misi cxovrebis gaumjobesebis niSnebi. xelisuflebis or-
ganoebma miiCnies, rom im SemTxvevaSi, Tu ganmcxadebels mis qaliSvilTan kon-
taqtis uflebas miscemdnen, igi mzrunvelebis ojaxSi myof qaliSvils Seawux-
ebda. es varaudi efuZneboda ganmcxadeblis vaJis mzrunvelobis gadaw-
yvetilebis aRsrulebis sirTuleebis gamocdilebas. xsenebulidan gamom-
dinare, evropulma sasamarTlom daaskvna, rom es siZneleebi da riski ar iyo im
xasiaTisa da xarisxis, rom gaeTavisuflebina xelisuflebis organoebi maTi
standartuli valdebulebisagan, me-8 muxlis Tanaxmad, gaetarebinaT RonisZ-
iebebi maTi xelaxla gaerTianebis mizniT. aRniSnuls gansakuTrebiT maSin eqne-
boda adgili, rodesac dedas SesaZlebloba miecemoda, Tavisi qaliSvili dam-
akmayofilebeli aRzrdiT uzrunveleyo. amitomac, misTvis mSoblis uflebis
CamorTmeva me-8 muxlis darRvevad CaiTvala.

169 Johansen v. Norway, 1996 wlis 7  agvistos ganaCeni.
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evropuli sasamarTlos midgoma mzrunvelobis saqmeebTan mimarTebaSi

strasburgis sasamarTlo ar gvTavazobs erovnuli sasamarTloebis gadaw-
yvetilebis gasaCivrebas da, amitomac, sasamarTlo Tavs ikavebs individialur
saqmeebze arsebiTi ganxilvisas Tavisi mosazrebis Secvlisagan. am sferoSi
evropuli sasamarTlos roli mdgomareobs SemdegSi: moaxdinos Sefaseba, bavS-
vis mzrunvelobis qveS moTavsebis gadawyvetileba SesabamisobaSi modis Tu ara
konvenciasTan. xsenebulTan dakavSirebiT sasamarTlos roli ar aris
SezRuduli, gansazRvros _ saxelmwifom gonivrulad, sifrTxiliTa da
keTilsindisierad ganaxorciela Tu ara diskrecia. amis sanacvlod, sasa-
marTlos uflebamosilebas ganekuTvneba imis gansazRvra, SezRudvis gasa-
marTleblad gamoyenebuli mizezebi @Sesabamisi da sakmarisia~ Tu ara. ma-
galiTad, saqmeSi “Olsson v. Sweden”170 sami bavSvi moTavsebul iqna mzrunvelobis
qveS, vinaidan socialuri dacvis dawesebulebebma miiCnies, rom maT ganviTare-
bas safrTxe emuqreboda sxvadasxva mizezebis gamo (maT Soris, mSoblebis uun-
aroba, daekmayofilebinaT maTi emociuri da inteleqtualuri saWiroebani).
aseTi mizezebi dadgenil iqna @Sesabamisad~ da @sakmarisad~, vinaidan arsebob-
da mtkicebuleba, rom bavSvebi CamorCnen ganviTarebas da sxva RonisZiebebis
gamoyeneba moxda warumateblad. xsenebulma daakmayofila evropuli sasamarT-
lo, rom mzrunvelobis brZaneba Sesabamisi iyo me-8 muxlTan. Tumca, aRniSnuls
yovelTvis ar eqneba adgili, miuxedavad saxelmwifos Sefasebis farTo
zRvrisa. saqmeSi “K & T v. Finland”171 sasamarTlom faqtebTan dakavSirebiT daad-
gina, rom mzrunvelobis brZaneba ar warmoadgenda erTaderT alternativas
bavSvis dacvis uzrunvelsayofad. kerZod, mzrunvelobis brZanebis gama-
rTlebisaTvis gamoyenebuli mizezebi arasakmarisi aRmoCnda da gadaWar-
bebuli iyo im gadawyvetilebebis aRsrulebisaTvis gamoyenebuli meTode-
bi, rasac mivyavarT me-8 muxlis darRvevisaken. amitomac, rodesac xelisu-
flebis organoebi ar axdenen mzrunvelobis brZanebis gamoyenebas ukanaskne-
li saSvalebis RonisZiebis saxiT da afuZneben aseT gadawyvetilebas mizeze-
bze, romlebic aris TviTneburi da gaumarTlebeli am garemoebebSi, maSin aRniS-
nulma SeiZleba gamoiwvios me-8 muxlis darRveva.

ojaxis xelaxla gaerTianebis ZiriTadi mizani

sasamarTlom daadgina, rom mSoblebsa da maT Svilebs Soris arsebuli ojax-
uri cxovrebis fundamenturi urTierTobebis gaTvaliswinebiT mzrunvelo-
bis brZaneba atarebs droebiT xasiaTs da misi implementacia yovelTvis ojax-
is xelaxla gaerTianebis saboloo mizniT imarTeba.172 amitomac, mxolod
gamonaklis SemTxvevebSi xdeba iseTi qmedebis gamarTleba, roca mzrunvelo-
bis brZaneba aRar icvleba. Tu bavSvisTvis aucilebelia, rom mzrunvelobas
ufro didi xani daeTmos, brZanebis Secvlis mizani gamyarebul unda iqnes
am xnis ganmavlobaSi ganxorcielebuli yvela RonisZiebis Sesaxeb infor-
maciiT. Olsson-is saqmeSi sami bavSvi moTavsebul iqna sxvadasxva mzrunvelebis
ojaxebSi, romlebic erTmaneTisgan da maTi mSoblebis sacxovrebeli adgil-
idan asobiT kilometriT iyo daSorebuli. es ki metad arTulebda kontaqtis
SenarCunebas. imis gaTvaliswinebiT, aRniSnuli situacia SesabamisobaSi modio-

170 Olsson v. Sweden, 1988 wlis 24  martis ganaCeni.
171 K & T v. Finland, 2000 wlis 27  aprilis ganaCeni.
172 Johansen v. Norway, 1996 wlis 7  agvistos ganaCeni, 81-e punqti.
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adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

da Tu ara maTi ojaxuri cxovrebis pativiscemis uflebasTan, evropulma sasa-
marTlom miuTiTa, rom, Tumca, xelisuflebis organoebi keTilsindisierad
moiqcnen mzrunvelobis brZanebis implementaciisas, mainc miuRebeli iyo, rom
administraciulma sirTuleebma (rogoricaa Sesabamisi mzrunvelobis
ojaxebis an ganTavsebis ararseboba) gansazRvres bavSvebis moTavsebis ad-
gili.173 sasamarTlos Tanaxmad, aseTma problemebma mzrunvelobis brZanebisa
da misi daskvnis implementaciisas SeiZleba iTamaSos araumetes meoradi roli.
Sedegad, miuxedavad mSoblebis kontaqtgareSe saqcielisa, xelisuflebis or-
ganoebis mier ganxorcielebuli RonisZiebebi ar iyo gamyarebuli sakmarisi
mizezebiT, raTa proporciulad CaTvliliyo mizanTan, ramac gamoiwvia me-8
muxlis darRveva.

mzrunvelobis qveS myof bavSvebTan kontaqtis mniSvneloba

evropuli sasamarTlo naTlad aniWebs gansakuTrebul mniSvnelobas
mSoblebsa da Svilebs Soris kontaqtis SenarCunebas bavSvis mzrunvelobis qveS
ganTavsebis dros. amitomac, xSir SemTxvevaSi, sasamarTlo daadgens, rom
mzrunvelobis brZanebis gacema SesabamisobaSia me-8 muxlTan maSin, rodesac
mSobelTan kontaqtis SezRudva an masze uari (rodesac brZaneba ZalaSia) Seu-
sabamoa.

mSobelsa da Svils Soris komunikaciebze nebismieri SezRudva dafuZnebu-
li unda iyos Sesabamis da sakmariss mizezebze, romlebic SemuSavebulia bavS-
vis interesebis dasacavad da ojaxis Semdgomi gamTlianebis mizniT. kerZod,
unda arsebobdes proporciuloba kontaqtze dawesebul SezRudvebsa da
saWiroebas Soris, romelsac xsenebuli SezRudvebi emsaxureba. saqmeSi
“Andersson v. Sweden”174 deda da misi vaJiSvili amtkicebdnen, rom Tvrameti Tvis
ganmavlobaSi mkacrad SeezRudaT Sexvedrebisa da satelefono an safosto
kontaqtebis ufleba. maSin, rodesac xelisuflebis organoebi xsenebuli
RonisZiebebis gasamtkiceblad Sesabamis mizezebs upiratesobas aniWebdnen
(SesaZlebeli iyo bavSvis mimalva mzrunvelobisagan, sadac mas mkurnaloba es-
aWiroeboda,) sasamarTlom daadgina, rom mopasuxe saxelmwifom ver gaamarT-
la Sefardebuli mkacri RonisZiebebi, ramac gamoiwvia me-8 muxlis darRveva.

procesualuri uflebebi

sasamarTlom daadgina, rom ojaxuri cxovrebis pativiscema me-8 muxlis
Tanaxmad iTvaliswinebs procesualur uflebebs. saqmeSi “W v. the United King-
dom”175 xelisuflebis adgilobrivma organom miiRo mSobelTa uflebebis Sesax-
eb rezolucia ganmcxadeblis SvilTan dakavSirebiT. SemdgomSi ramdenime gada-
wyvetilebaze procesualuri moqmedebebi ganaxorciela (gaSvilebis Tval-
sazrisiT, bavSvis grZelvadian mzrunvelobaSi moTavsebis CaTvliT, SezRudu-
li da saboloo jamSi gauqmebulia mamis xelmisawvdomoba) ganmcxadebelTan
winaswari konsultaciisa Tu msjelobis gareSe. imis gansazRvrisas, aRniSnu-
li SesabamisobaSi modioda Tu ara me-8 muxlTan, evropulma sasamarTlom aRni-

173 Olsson v. Sweden, 1988 wlis 24  martis ganaCeni, 82-e punqti.
174 Andersson v. Sweden, 1992 wlis 25 Tebervlis ganaCeni.
175 W v. the United Kingdom, 1987  wlis 8 ivlisis ganaCeni.
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Sna, rom am sferoSi didi mniSvneloba hqonda adgils, sadac gadawyvetile-
bebi may prove irreversible (magaliTad, sad SeiZleba bavSvma Camoayalibos axa-
li kavSirebi mis alternatiul mzrunvelebTan), rom mSoblebisaTvis ar-
sebobs TviTneburi Carevisagan adekvaturi dacva. saqmis garemoebebTan
dakavSirebiT, sasamarTlom daadgina, rom ganmcxadebeli winaswar ar iyo in-
formirebuli an konsultirebuli rig gadawyvetilebebTan dakavSirebiT, rom-
lebmac gavlena moaxdina mis qaliSvilTan urTierTobaze. Sedegad, igi arasak-
marisad iyo CarTuli gadawyvetilebis miRebis yvelaze kritikul stadiaSi.
Sesabamisad, sasamarTlom daadgina, rom ganmcxadebeli ar iqna uzrunvelyo-
fili misi Sexedulebebis saTanado gaTvaliswinebiT an misi interesebis
dacviT, ramac gamoiwvia me-8 muxlis darRveva.

Sesabamisad, dadgenili precedenti aris Semdegi: me-8 muxlis Tanaxmad,
mSoblebi (rodesac Sesabamisia, ojaxis sxva wevrebi) CarTuli unda iyvnen maTi
Svilebis Sesaxeb gadawyvetilebis miRebis procesSi im xarisxiT, rac sak-
marisi iqneba maTi interesebis saTanadod dacvis uzrunvelsayofad. amit-
omac, gansakuTrebuli yuradReba unda daeTmos maT SvilebTan dakavSirebiT
gadawyvetilebis miRebis procesis samarTlian procedurebs. igulisxmeba ad-
ministraciuli Tu sasamarTlo procedurebi, romlebSic maTi mSoblebi da
ojaxis sxva wevrebi monawileoben miuxedavad imisa, rom moTxovnili konsul-
taciisa Tu procesSi monawileobis done SeiZleba gansxvavdebodes sxvadasxva
naTesavebs Soris (romlebic mSoblebi ar arian).176

saojaxo samarTalwarmoebis xangrZlivoba modis Tu ara me-8 muxlTan
SesabamisobaSi?

saojaxo samarTalwarmoebis xangrZlivobis zegavlenas mis Sedegze gaaC-
nia The impact of the length of family law proceedings on their outcome has implications for
Article 8 im faqtidan gamomdinare, rom ojaxuri cxovrebis efeqtiani pativis-
cema moiTxovs, rom mSobelsa da bavSvs Soris arsebuli samomavlo urT-
ierTobebi ganisazRvros mxolod Sesabamisi msjelobebis gaTvaliswinebiT
da ara drois amowurvis gamo.177 amitomac, nebismierma procedurulma Sefer-
xebam SeiZleba gamoiwvios sakiTxis de facto determinacia sasamarTlos winaSe.
Sedegad, xelisuflebis Sesabamisi organoebi valdebulebi arian, gamoiCinon
gansakuTrebuli mondomeba maSin, rodesac arsebobs imis saSiSroeba, rom pro-
cedurulma Seferxebam SeiZleba irreversible zegavlena moaxdinos mxareebis ojax-
ur cxovrebaze.178

mSoblebis Tanxmobis gareSe bavSvis Svilad ayvana gamoiwvevs Tu ara me-
8 muxlis darRvevas?

mSoblebs, romelTa Svilebsac upireben gaSvilebas, SeuZliaT ganacxadon,
rom xsenebuli arRvevs maTi ojaxuri cxovrebis pativiscemis uflebas kon-
venciis me-8 muxlis WrilSi. maSin, rodesac aSkaraa, rom Svilad ayvanis brZa-
neba zRudavs ojaxur cxovrebas, saqmis garemoebebi gansazRvravs, SezRud-

176 ganacxadi # 12402/86, Price v. the United Kingdom, 1988 wlis 14  ivlisi.
177 W v. the United Kingdom, 1987  wlis 8 ivlisis ganaCeni, 65-e punqti.
178 H v. the United Kingdom, 1987  wlis 8 ivlisis ganaCeni, 85-e punqti.

me-8 muxli _ piradi da ojaxuri cxovrebis pativiscemis ufleba



308

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

va SeiZleba Tu ara gamarTlebuli iyos Sesabamisi da sakmarisi mizezebiT
bavSvis uflebebTan da interesebTan dakavSirebiT. saqmeSi “Johansen v. Nor-
way”179 ganmcxadebeli asaCivrebda gadawyvetilebas mzrunvelobis organo-
saTvis Tavisi qaliSvilis gadacemis Sesaxeb Semdgom misi Svilad ayvanis mizniT.
ganmcxadebeli amtkicebda, rom mis mimarT dairRva me-8 muxli, vinaidan gadaw-
yvetileba ar iyo dafuZnebuli Sesabamis da sakmaris mizezebze. sawinaaRmdego
gadawyvetileba iqna miRebuli saqmeSi “Söderback v. Sweden”,180 romelSic sakiTxi
igive iyo, xolo konteqsti _ gansxvavebuli. Söderback-is saqmeSi ganmcxadebeli
aseve asaCivrebda gadawyvetilebas mzrunvelobis organosaTvis Svilis gada-
cemis Sesaxeb Semdgom misi Svilad ayvanis mizniT, magram Johansen-is saqmis sa-
pirispirod, romelic exeboda dedisa da mzrunvelobis organosaTvis gada-
cemuli misi Svilis kavSirebis severance, es saqme exeboda biologiur mamasa da
misi Svilis kavSirebis severance, romelSic Svili dabadebidan imyofeboda de-
dis mzrunvelobis qveS. sasamarTlos Tanaxmad, am saqmeSi iyo ramdenime mniS-
vnelovani faqtori:

• pirveli, saqme ar exeboda mSobels, romelsac arc meurveoba gaaCnda
Tavis Svilze da arc Tavis Tavze iRebda bavSvis mzrunvelobas raime Tval-
sazrisiT.

• meore, Sesabamis dros ganmcxadebelsa da bavSvs Soris kontaqtebi arc-
Tu ise xSiri iyo da atarebda SezRudul xasiaTs. xolo, rodesac gaSvileba
moxda, mas Svili ar unaxavs garkveuli periodis ganmavlobaSi.

• dabolos, mSvilebelma bavSvis mzrunveloba TiTqmis dabadebis momen-
tidan gaunawila naSvilebis dedas da bavSvi mas miiCnevda sakuTar mamad. amit-
omac, gaSvileba unda aerTianebdes da garkveul saxes aZlevdes aRniSnul kav-
Sirebs.

amis sawinaaRmdegod da erovnuli sasamarTloebis mier bavSvis saukeTeso
interesebis Sefasebis gaTvaliswinebiT, strasburgis sasamarTlo dakmay-
ofilda, rom saqmesTan dakavSirebiT ar aRmoCnda me-8 muxlis darRveva.

mSoblebis gafrTxilebis gareSe bavSvis Svilad ayvana gamoiwvevs Tu ara
me-8 muxlis darRvevas?

radganac dadgenil iqna, rom ojaxuri cxovreba arsebobs mSobelsa da Svils
Soris, bavSvis mzrunvelobis organosaTvis gadacema mSoblis Tanxmobis an
gafrTxilebis gareSe gamoiwvevs ojaxur cxovrebaSi Carevas, risi gamarTle-
bac Zneli iqneba. saqmeSi “Keegan v. Ireland”181 evropulma sasamarTlom daadgina,
rom irlandiis gaSvilebis sistemis garkveulma aspeqtebma daarRvia me-8 mux-
li. kerZod, is faqti, rom biologiur mamas ar hqonda Svilad ayvanis pro-
cesSi monawileobis ufleba, niSnavda, rom bavSvi saswrafod gadaeca samo-
mavlo mSvileblebs, visTanac gogonam daiwyo kavSirebis Camoyalibeba. ganacx-
adi, romliTac gaSvilebas asaCivrebda, wardgenil iqna erovnuli sasamarT-
loebis winaSe da dadgenil iqna, rom bavSvi usafrTxod iyo mowyobili mSvile-
blebis sacxovrebelSi. amgvarad, samarTlebrivi situacia ara mxolod

179 Johansen v. Norway, 1996 wlis 7  agvistos ganaCeni.
180 Söderback v. Sweden, 1998 wlis 28 oqtombris ganaCeni.
181 Keegan v. Ireland, 1994  wlis 26 maisis ganaCeni.
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arRvevs sakuTar SvilTan ganmcxadeblis kavSirebis jerovan ganviTare-
bas, aramed, aseve, moqmedebaSi mohyavs jeopardised proper development of the
applicant’s ties with his child, but also set in motion a process likely to prove irreversible,
thereby putting the applicant at a distinct disadvantage in the contest for custody.182

amitomac, evropuli sasamarTlos Tanaxmad, procedurulma ara-
jerovnebam, romelic gamowveuli iyo dauqorwinebel mamasTan misi Svilis
moTavsebis Sesaxeb konsultaciebis argamarTviTa da informaciis armi-
wodebiT, gamoiwvia misi ojaxuri cxovrebis upativcemloba me-8 muxlis
QWrilSi.

imigracia

piris deportacia maRali xelSemkvreli saxelmwifodan, sadac misi Svile-
bi an sxva xalxi mkvidrobs, visTan erTadac is ojaxuri cxovrebiT sargeblobs,
an mSoblis, an ojaxis sxva wevris am saxelmwifoSi masTan SeerTebis SezRudva
gamoiwvevs mis ojaxur cxovrebaSi Carevas me-8 muxlis Tanaxmad. aseTi RonisZ-
ieba mxolod maSin iqneba Sesabamisi konvenciasTan, rodesac igi akmayofilebs
me-8 muxlis me-2 punqtis moTxovnebs.

erovnebis armqone meuRleebs aqvT Tu ara Tanacxovrebis ufleba kon-
venciis mxare saxelmwifoSi?

saxelmwifos valdebulebis moculobis maregulirebeli principebi
meuRleebis daSvebis Sesaxeb Camoyalibebul iqna evropuli sasamarTlos mier
saqmeSi “Abdulaziz, Cabales and Balkandali v. the United Kingdom”.183 xsenebuli princi-
pebia:

• saxelmwifos ar gaaCnia zogadi valdebuleba, pativi sces daqorwineb-
uli wyvilis arCevans qveynis matrimonialuri ïðåáûâàíèÿ Sesaxeb.

• saxelmwifoebi am sferoSi sargebloben Sefasebis farTo zRvriT.

• mniSvnelovania, arsebobs Tu ara dabrkolebebi meuRleTa saxlis
dafuZnebasTan dakavSirebiT sadme sxvagan, meuRlis qveyanaSi an ganmcxadeb-
lis warmomavlobis qveyanaSi, an Tu arsebobs raime gansakuTrebuli mizezebi,
rac damabrkolebel garemoebad SeiZleba CaiTvalos.

• mniSvnelovania isic, daqorwinebis dros acnobierebdnen Tu ara prob-
lemebs It is relevant whether when married they were aware of the problems of entry and the
limited leave available.

bavSvs aqvs Tu ara mSoblebTan SeerTebis ufleba konvenciis mxare sax-
elmwifoSi?

me-8 muxli ar axdens ojaxuri cxovrebis ganviTarebisaTvis saukeTeso
adgilis arCevis garantirebas. Sesabamisad, saqmeSi “Ahmut v. the Netherlands”184

182 Keegan v. Ireland, 1994  wlis 26 maisis ganaCeni, 55-e punqti.
183 Abdulaziz, Cabales and Balkandali v. the United Kingdom, 1985 wlis 28 maisis ganaCeni.
184 Ahmut v. the Netherlands, 1996 wlis 28 noembris ganaCeni.
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adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

evropulma sasamarTlom daadgina, rom niderlandebis xelisuflebis uari,
neba daerTo qveyanaSi Sesvlaze b-ni ahmutis 15 wlis vaJiSvilisaTvis, sadac b-
ni ahmuti garkveuli drois ganmavlobaSi cxovrobda, ar daarRvia konvenciis
me-8 muxli. sasamarTlom daasabuTa Tavisi pozicia imiT, rom biWi Tavisi cx-
ovrebis didi nawili marokoSi cxovrobda, romelTanac mas gaaCnda enobrivi
da kulturuli kavSirebi da sadac igi aRizarda ojaxis sxva wevrebis mier.
strasburgis sasamarTlom ver aRmoaCina is mizezi, ratom ar SeiZleboda mxa-
reebs Soris ojaxuri cxovreba gagrZelebuliyo ise, rogorc amas adre hqon-
da adgili. is faqti, rom ojaxs SeuZlia, daubrundes da SeuerTdes Svili,
SeiZleba aseve gadamwyveti consideration iyos. saqme “Gul v. Switzerland”185 exebo-
da Turqi erovnebis mamakacis ganacxads, romelic cxovrobda SveicariaSi da
romelmac uSedegod mimarTa xelisuflebas, raTa Tavisi 12 wlis vaJi Casuliyo
SveicariaSi masTan sacxovreblad. evropulma sasamarTlom daadgina, rom Svei-
cariaSi sacxovreblad gadasvlam gamoiwvia mSoblebis daSoreba da rom maSin,
rodesac, maTi janmrTelobis problemebis gaTvaliswinebiT, TurqeTSi cx-
ovreba savaraudo sirTulesTan iyo dakavSirebuli, ar arsebobda raime dab-
rkoleba, rac xels SeuSlida maT erTad cxovrebas TurqeTSi.

ra SemTxvevaSi gamoiwvevs gaZeveba me-8 muxlis darRvevas?

imisaTvis, raTa ganisazRvros, maRali xelSemkvreli saxelmwifodan piris
deportaciis gadawyvetileba SesabamisobaSi mova Tu ara piradi da ojaxuri
cxovrebis pativiscemasTan, evropuli sasamarTlo iTvaliswinebs kavSirebis
moculobas, romliTac individi uzrunvelyofilia rogorc mimReb, aseve
gadamcem saxelmwifoSi da es ukanaskneli iqneba individis warmoSobis sax-
elmwifo. sxva faqtorebTan erTad, romlebic gaTvaliswinebul iqna, aris
kidev Semdegi faqtorebi:

• daxarjuli drois xangrZlivoba da TiToeul saxelmwifoSi enisa da
kulturis codna;

• ojaxuri kavSirebis arseboba da Sesabamis qveynebSi socialuri wre;

• maTi urTierTobebis gavlena ojaxis im wevrebTan, romlebic ukan darCnen;

• sxva nebismieri piradi garemoebebi, rogoricaa janmrTeloba an
fsiqologiuri faqtorebi, romlebic SeiZleba imas gulisxmobdes, rom deport-
acias gaaCnia gansakuTrebulad Zliermoqmedi uaryofiTi gavlena individze.

maSin aRniSnuli faqtorebi dabalansebul unda iqnes CamorTmevis mizeze-
bis sawinaaRmdegod (danaSaulis an uwesrigobis Tavidan asacileblad, rode-
sac darRveul iqna sisxlis samarTlis kanoni, an qveynis keTildReoba, rode-
sac qveyanas gaaCnia mkacrad gansazRvruli imigraciuli politika) im mizniT,
raTa gansazRvrul iqnes, ojaxur cxovrebaSi Careva proporciuli iyo Tu ara
saWiroebasTan thereby fulfilled.

ra SemTxvevaSi modis deportacia winaaRmdegobaSi me-8 muxlTan?

evropulma sasamarTlom xSir SemTxvevaSi daadgina, rom individis me-8 mux-
liT ganmtkicebul uflebebze uaryofiTi gavlena araproporciuli iqneba im

185 Gul v. Switzerland, 1996 wlis 19 Tebervlis ganaCeni.
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mizanTan, romlis miRwevac gaTvaliswinebuli iyo misi deportaciis Sedegad.
aseT saqmeebSi ganmcxadebelma Tavisi sicocxlis umravlesoba dahyo
gamZevebel saxelmwifoSi, mas gaaCnda mniSvnelovani socialuri da ojaxuri
kavSirebi xsenebul saxelmwifosTan maSin, rodesac mcire kontaqti an urT-
ierToba hqonda mimReb saxelmwifosTan. magaliTad, saqme “Moustaquim v. Bel-
gium”186 exeboda ganmcxadeblis deportacias marokoSi. ganmcxadebeli belgia-
Si Caiyvanes 2 wlis asakSi, sadac cxovrobda misi yvela axlo naTesavi. man mi-
iRo belgiis moqalaqeoba; ganmcxadebeli skolaSi swavlobda frangul enaze
da mxolod orjer imyofeboda marokoSi ardadegebze. SedarebiT axal saqmeSi
“Mehmi v. France”187 ganmcxadebeli dabadebuli iyo safrangeTSi, sadac igi sko-
laSi swavlobda. misi ojaxis umravlesoba, meuRlisa da sami Svilis CaTvliT,
safrangeTSi cxovrobdnen, miiRo safrangeTis moqalaqeoba da warmoudgene-
li iyo misi sxvagan cxovreba.

ra SemTxvevaSi modis deportacia SesabamisobaSi me-8 muxlTan?

amis sapirispirod, maSin, rodesac ganmcxadeblebma SeinarCunes garkveu-
li kavSirebi warmoSobis qveyanasTan, maTi saCivrebi me-8 muxlis WrilSi nak-
lebad warmatebulia. magaliTad, saqmeSi “Boughanemi v. France”188 sasamarTlom
SesaZleblad miiCnia, rom ganmcxadebelma SeinarCuna kavSirebi tunisTan, vi-
naidan igi ar amtkicebda, TiTqos ar SeeZlo saubari arabul enaze an rom gaw-
yvita kavSirebi am qveyanasTan. am saqmeze gadawyvetilebis miRebisas evropulma
sasamarTlom aseve gaiTvaliswina ganmcxadeblis mier Cadenili danaSaulis sim-
Zime. sasamarTlom ar miiCnia gadamwyvetad is faqti, rom deportaciis brZa-
nebis miRebis Semdeg ganmcxadebeli cxovrobda frang qalTan, romlisganac
hyavda Svili.

mSoblebsa da Svilebs Soris kavSirebis mniSvneloba

saqmeSi “Berrehab v. the Netherlands”189 sasamarTlom gansakuTrebuli mniSvnelo-
ba mianiWa imas, rom deportacia uaryofiT gavlenas moaxdenda ganmcxadeblis
urTierTobaze mis qaliSvilTan. evropuli sasamarTlos daskvnis Tanaxmad,
aseve mniSvnelovani faqtorebi iyo ganmcxadeblis ganqorwinebis Sedegad
gamowveuli gaZeveba (da ara ukanono an danaSaulebrivi qmedeba), gogonas
adreuli asaki da mamasTan kontaqtis SenarCunebis saWiroeba da rom de-
portacia gamoiwvevda me-8 muxlis darRvevas.

ufro metic, saqmeSi “Ciliz v. the Netherlands”190 sasamarTlom daadgina, rom
ganmcxadeblis ojaxur uflebebTan dakavSirebuli sxvadasxva procedure-
bis koordinirebis ganuxorcieleblobiT xelisuflebis organoebi imgvar-
ad moiqcnen, rom ganqorwinebis Semdeg mamisa da Svilis kavSirebis ganviTarebas
xeli ar Seewyo. Sedegad, gadawyvetilebis miRebis procesma (romelic exeboda,
rogorc mis gaZevebas, aseve SvilTan misi xelmisawvdomobis sakiTxs) ar uzrun-
velyo misi interesebis saTanado dacva, ramac gamoiwvia me-8 muxlis darRveva.

186 Moustaquim v. Belgium, 1991 wlis 18 Tebervlis ganaCeni.
187 Mehmi v. France, 1997  wlis 26 seqtembris ganaCeni.
188 Boughanemi v. France, 1996 wlis 24  aprilis ganaCeni.
189 Berrehab v. the Netherlands, 1988 wlis 21 ivnisis ganaCeni.
190 Ciliz v. the Netherlands, 2000 wlis 11 ivlisis ganaCeni.
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adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

sacxovrebeli

rodesac dadgenilia, rom damxmare Senobebi/saTavsoebi warmoadgens sacx-
ovrebels me-8 muxlis mniSvnelobiT, maSin, aqedan gamomdinare, dacva mraval-
ferovania da xazgasmulia qvemoT. Tumca, maSin, rodesac piri sargeblobs
sakuTrebis uflebiT saxlTan dakavSirebiT, am uflebis nebismieri SezRudva
wamoWris sakiTxs pirveli oqmis 1-li punqtis WrilSi, romelic axdens Tavisi
sakuTrebiT mSvidobiani sargeblobis uflebis garantirebas.

sacxovreblis dacva ganzrax zianis miyenebisagan

konvenciis me-8 muxli moicavs piris uflebas, rom misi sacxovrebeli dac-
uli iyos Tavdasxmebisagan saxelmwifosa da misi warmomadgenlebis mxridan.
saqmeze “Akdivar and Others v. Turkey”191 sasamarTlom daadgina, rom uSiSroebis
Zalebi pasuxismgebelni iyvnen ganmcxadebelTa sacxovreblebis dawvaze da maTi
saxlebis dakargvaze, ramac isini aiZula, daetovebinaT sofeli da gada-
suliyvnen sxvagan. gamomdinare iqidan, rom sacxovreblebisa da inventaris
ganzrax dawva warmoadgenda maTi ojaxuri cxovrebisa da sacxovreblebis pa-
tiviscemis uflebaSi seriozul Carevas me-8 muxlis WrilSi (xolo mTavrobis
mier SemoTavazebul iqna aseTi Carevebis gamarTleba), strasburgis sasamarT-
lom daaskvna, rom dairRva konvenciis me-8 muxli.

zemoqmedebisagan dacva

evropuli sasamarTlos Tanaxmad, sacxovreblis koncefcia moicavs sacx-
ovrebliT mSvidobiani sargeblobis uflebas. amitomac, me-8 muxli gvTava-
zobs piradi cxovrebisa da sacxovreblis dacvas xmaurisa da sazogadoebrivi
wesrigis darRvevisagan. saqmeSi “Powell & Rayner case”,192 romelic exeboda sa-
Civrebs TviTmfrinavis xmis gadaWarbebasa da xangrZlivobas (romelsac iwvev-
da sahaero mimosvla hisrous aeroportSi), sasamarTlos ganxilvis sagans war-
moadgenda Semdegi: dadgenili iqna Tu ara samarTliani balansi individisa da
sazogadoebis konkurentul interesebs Soris, xelisuflebis organoebis mier
TviTmfrinavis xmauris kontrolis, Semcirebisa da kompensirebis mizniT
miRebuli RonisZiebebis gaTvaliswinebiT. strasburgis sasamarTlom ganacx-
ada Semdegi:

ar arsebobs seriozuli safuZveli imis dasadgenad, rom gaerTianebuli
samefos xelisuflebis organoebis mxridan am sakiTxisadmi midgomis
politika an am organoebis mier miRebuli konkretuli maregulirebe-
li RonisZiebebis Sinaarsi iwvevs konvenciis me-8 muxlis darRvevas.193

bunebrivi zemoqmedebisagan dacva

saqmeSi “López Ostra v. Spain”194 sasamarTlom daafuZna me-8 muxlis mTliani
gamoyeneba bunebrivi zemoqmedebis konteqstSi. ganmcxadebeli asaCivrebda

191 Akdivar and Others v. Turkey, 1996 wlis 16 seqtembris ganaCeni.
192 Powell & Rayner v. the United Kingdom, 1990 wlis 21 Tebervlis ganaCeni.
193 Powell & Rayner v. the United Kingdom, 1990 wlis 21 Tebervlis ganaCeni, 45-e punqti.
194 López Ostra v. Spain, 1994  wlis 9 dekembris ganaCeni.
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sunis, xmaurisa da kvamliT haeris dabinZurebas, rac momdinareobda ganmcxa-
deblis sacxovrebelTan axlomdebare narCenebis gadamamuSavebeli saamqrodan.
ganmcxadeblis mtkicebiT, irRveoda misi sacxovreblis, piradi da ojaxuri
cxovrebis pativiscemis ufleba. faqtebTan dakavSirebiT evropulma sasamarT-
lom aRniSna, rom ganmcxadebeli da misi ojaxi cxovrobdnen saamqrosTan wlebis
ganmavlobaSi da damajereblad CaTvala saojaxo aRmoCenebis kavSiri maTi jan-
mrTelobis zianTan. miuxedavad imisa, rom gaTvaliswinebul iqna saxelmwifos
Sefasebis zRvari, sasamarTlom daadgina, rom saxelmwifom warmatebas ver mi-
aRwia samarTliani balansis dadgenaSi qalaqis ekonomikuri keTildReobis
interessa (narCenebis gadamamuSavebeli saamqros arseboba) da ganmcxadeblis
sacxovreblisa da ojaxuri cxovrebis pativiscemis uflebiT efeqtian sarge-
blobas Soris.

ra saxis samedicino mtkicebulebebis arseboba iqneba saWiro, raTa dadg-
indes, rom dabinZurebam gamoiwvia sacxovrebelsa da saojaxo cxovrebaSi
Careva

im sirTulis gaTvaliswinebiT, romelsac garemos dabinZurebasa da janm-
rTelobis dazianebas Soris mizezobrivi kavSiris dadgenis dros SeiZleba
hqondes adgili, mniSvnelovania, rom “Lopez Ostra”-s saqmeSi evropulma sasamarT-
lom saWirod ar CaTvala janmrTelobisaTvis faqtobrivi zianis miyeneba
da aRniSna, rom

bunebrivia, garemos mniSvnelovanma dabinZurebam SeiZleba gavlena
moaxdinos individTa keTildReobaze da xeli SeuSalos maT, isargeblon
TavianTi sacxovrebliT, rac uaryofiT gavlenas moaxdens maT pirad da
ojaxur cxovrebaze imisda miuxedavad, mniSvnelovani safrTxis winaSe
aRmoCnda Tu ara maTi janmrTeloba.195

amitomac, aRniSnuli gvTavazobs, rom maSin, rodesac nivTmtkiceba auci-
lebelia, raTa ilustrirebul iqnes sacxovrebliTa da ojaxuri cxovrebiT
sargeblobis darRveva me-8 muxlis WrilSi, ar aris aucilebeli, raTa dadge-
nil iqnes naTeli da pirdapiri mizezobrivi kavSiri dabinZurebasa da ganmcxa-
deblis janmrTelobasTan dakavSirebul problemebze.

bunebriv riskebTan dakavSirebul informaciaze xelmisawvdomoba

rodesac arsebobs janmrTelobis riski, romelic momdinareobs garemos
mniSvnelovani dabinZurebidan, naTelia, rom is pirebi, romlebsac SeuZliaT,
gaasaCivron uaryofiTi gavlenis arseboba, konvenciis me-8 muxlis Tanaxmad,
SeiZleba sargeblobdnen xsenebul riskebze informaciis miRebis uflebiT
xelisuflebis Sesabamisi organoebisagan. rodesac me-10 muxli moicavs infor-
maciis miRebis uflebas, evropuli sasamarTlo inarCunebs Tavis Sexedulebas,
rom es exeba mxolod im informacias, romelic sxvebs surT gadascen. saqmeSi
“Guerra and Others v. Italy”196 ganmcxadebelma, romelic cxovrobda qimiuri qarx-
nis siaxloves (qarxanam warsulSi ganicada seriozuli afeTqeba da standart-

195 López Ostra v. Spain, 1994  wlis 9 dekembris ganaCeni, 51-e punqti.
196 Guerra and Others v. Italy, 1998 wlis 19 Tebervlis ganaCeni.
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adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

ebTan Seusabamo aRmoCnda), ganacxada, rom isini ar avrcelebdnen informacias
qarxnis warmoebis riskTan dakavSirebiT an ubeduri SemTxvevis arsebobisas
RonisZiebebis gatarebis Sesaxeb. sasamarTlom daadgina, rom garemos dabin-
ZurebiT gamowveul riskze ganmcxadeblisaTvis arsebiTi informaciis
miuwodeblobiT saxelmwifom ver Seasrula nakisri valdebuleba, uzrunve-
leyo ganmcxadeblebis piradi da ojaxuri cxovrebis pativiscemis ufleba.

sakuTrebis regulireba

kerZo pirebs Soris sakuTrebis savaldebulo gadacema SeiZleba gamarTle-
bul iqnes konvenciis Tanaxmad maSin, rodesac qmedeba emsaxureba kanonier,
socialur da ekonomikur politikas. ufro metic, rodesac konfiskacias aqvs
adgili, saxelmwifo sargeblobs Sefasebis farTo zRvriT, Tu rogor sces
pativi sacxovrebels politikuri, ekonomikuri da socialuri sakiTxebis xas-
iaTis arsebobis gamo. sasamarTlom am sferoSi ganacxada, rom is pativs scems
sakanonmdeblo organos Sefasebas _ Tu ra igulisxmeba sazogadoebriv inter-
esSi, sanam is aris “manifestly without reasonable foundation”.197

me-8 muxli gulisxmobs Tu ara piris sacxovrebelSi cxovrebis uflebas?

sasamarTlos precedentuli samarTali cxadyofs, rom piris sacxovreb-
lis pativiscemis ufleba yovelTvis ar moicavs iq cxovrebis uflebas.
aRniSnuli sakiTxis ganxilva moxda saqmeSi “Gillow v. the United Kingdom”,198 romel-
Sic normandiis kunZulebis sacxovrebeli saxlebis mSeneblobis mkacri kon-
troli gasaCivrebul iqna konvenciis me-8 muxlis Tanaxmad. b-nma da q-nma gil-
ouebma aaSenes saxli gernsis kunZulze da moipoves kunZulze cxovrebis nebar-
Tva. mas Semdeg, rac maT am kunZulze xuTi weli dahyves, gilouebs mouwiaT
Tvrameti wlis ganmavlobaSi msoflios sxvadasxva kuTxeebSi cxovreba b-ni
gilous samsaxurebrivi specifikidan gamomdinare. am wyvilma aseve SeinarCu-
na saxli inglisSi. Tvrametwliani pauzis Semdeg, rac isini dabrundnen gern-
sze, kunZulze cxovrebis neba aRar darTes, ramac, maTi azriT, gamoiwvia maTi
sacxovreblis pativiscemis uflebis darRveva. evropuli sasamarTlos gada-
wyvetilebiT, Sesabamisi kanonmdebloba emsaxureboda overdevelopment-is Tavidan
acilebisaTvis mosaxleobis daregulirebisa da ekonomikis SenarCunebis kanon-
ier mizans. amis miuxedavad, sasamarTlom daadgina, rom ganmcxadeblebisaTvis
droebiTi da mudmivi nebarTvebis gacemaze uari araproporciuli iyo mizan-
Tan. kerZod, sasamarTlom gaakritika arasakmarisi mniSvneloba, romelic sacx-
ovrebeli saxlebis mSeneblobis dawesebulebam mianiWa gansakuTrebul gare-
moebebs. aRniSnuli garemoebebi gadawonil iqna ganmcxadeblebis sasargeblod.
sasamarTlos Tanaxmad, mniSvnelovani iyo, rom ganmcxadeblebma aaSenes es sax-
li maTive da maTi ojaxis sacxovreblad; kunZulze aryofnis ganmavlobaSi
maT gaaqiraves saxli, riTac Seewivnen kunZulze arsebul sacxovrebel fonds;
ar arsebobda qonebis sxva mesakuTre, romelsac raime zarali miadga. xolo
rodesac isini dabrundnen, ganmcxadeblebs ar gaaCndaT sxva sacxovrebeli
inglissa Tu msoflios nebismier sxva kuTxeSi.

197 James v. the United Kongdom, 1986 wlis 22 ianvris ganaCeni, 46-e punqti.
198 Gillow v. the United Kingdom, 1986 wlis 24  noembris ganaCeni.
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strasburgis sasamarTlom gansxvavebuli gadawyvetileba miiRo saqmeSi
“Velosa Barreto v. Portugal”,199 romelSic ganmcxadebels uari eTqva, sacxovreblad
Sesuliyo im saxlSi, romelic mas mSoblebisgan memkvidreobiT ergo. sasamarT-
lom daadgina, rom RonisZieba miznad isaxavda mesakuTreTa socialur dacvas.
arada, erovnulma sasamarTloebma daadgines, rom mas ar gaaCnda sakuTrebis
gadaudebeli saWiroeba, vinaidan igi cxovrobda ojaxis sxva wevrebTan erTad.
evropulma sasamarTlom miiCnia, rom me-8 muxlis Tanaxmad, samarTliani bal-
ansi dadgenili iyo sazogadoebis zogad interesebsa da individis interesebs
Soris.

saqme “Buckley v. the United Kingdom”200 exeboda ganmcxadeblis uflebas, romel-
ic iyo boSa qali da cxovrobda qaravanSi im kunZulis nawilSi, romelic man am
miznisaTvis SeiZina. misTvis dagegmil samuSaoebze nebarTvis gacemaze uari,
rac mas xsenebul kunZulze cxovrebis SesaZleblobas ar miscemda, evropulma
sasamarTlom miiCnia sajaro xelisuflebis mxridan misi sacxovreblis pativis-
cemis uflebaSi Carevad. Tumca, imis gansazRvrisas, Careva gamarTlebuli iyo
Tu ara me-8 muxlis me-2 punqtis WrilSi qveynis ekonomikuri keTildReobis da
sxvaTa uflebebisa da janmrTelobis dacvis TvalsazrisiT, sasamarTlom mi-
iRo Semdegi gadawyvetileba: samarTliani balansi dadgenili iyo sazogadoe-
bis zogad interesebsa da ganmcxadeblis uflebas Soris misi sacxovreblis
pativiscemis TvalsazrisiT. evropulma sasamarTlom xazgasmiT aRniSna, rom
dagegmarebis kontrolis sferoSi xelisufleba, me-8 muxlis Tanaxmad,
sargeblobs Sefasebis farTo zRvriT. amasTan, sasamarTlom aRniSna, rom
dagegmarebis sakiTxebis arsebiTad ganxilva ar warmoadgenda mis rols. amit-
omac ganisazRvra, rom moxdes konkurentuli ganacxadebis Sesabamisi yura-
dRebiT samarTliani sasamarTlo ganxilva.

sakuTrebis Cxreka da amoReba

sasamarTlom daadastura, rom maRal xelSemkvrel saxelmwifoebs SeuZli-
aT, mizanSewonilad CaTvalon imgvari RonisZiebebis gamoyeneba, rogoricaa
sacxovrebeli Senobebis Cxreka da amoReba konkretul danaSaulebriv qmede-
bebTan dakavSirebuli nivTmtkicebis mopovebis mizniT. maSin, rodesac RonisZ-
iebebs, rogorc wesi, SezRudavs me-8 muxlis 1-li punqtiT ganmtkicebul pi-
rad uflebebSi (pirad cxovrebasa Tu sacxovrebelSi), aseTi RonisZiebebis
gamamarTlebeli mizezebi Sesabamisi da sakmarisi unda iyos da ar unda iyos
araproporciuli im mizanTan. damatebiT SeiZleba aRiniSnos, rom evropul
sasamarTlos unda akmayofilebdes is faqti, rom Sesabamisi kanonmdebloba da
praqtika icavdes individebs adekvaturi da efeqtiani garantiebis darRve-
visagan. amitomac, precedentulma samarTalma koncentrireba moaxdina im
moTxovnebze, rom Cxrekebi iyos @kanonieri~ da Tan axldes proceduruli ga-
rantiebi TviTnebobisa da ukanono qmedebebis winaaRmdeg. amrigad, miuxedavad
Sefasebis zRvrisa, romelic maRal xelSemkvrel saxelmwifoebs gaaCniaT am
sferoSi, strasburgis sasamarTlom gansakuTrebuli sifxizle unda gamoiCi-
nos maSin, rodesac xelisuflebis organoebi, erovnuli kanonmdeblobis Tanax-
mad, uflebamosilni arian, ubrZanon da ganaxorcielon Cxrekebi sasamarTlo

199 Velosa Barreto v. Portugal, 1995 wlis 21 noembris ganaCeni.
200 Buckley v. the United Kingdom, 1996 wlis 25 seqtembris ganaCeni.
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orderis gareSe.201 evropuli sasamarTlos Tanaxmad, individebis dasacavad
xelisuflebis organoebis mxridan me-8 muxliT garantirebul uflebebSi
TviTneburi Carevisagan, moiTxoveba samarTlebrivi sistema da am uflebam-
osilebebze Zalian mkacri SezRudvebi. meores mxriv, evropulma sasamarTlom
unda gaiTvaliswinos TiToeuli saqmis konkretuli garemoebebi, raTa konkre-
tul saqmeSi gansazRvros, SezRudva proporciuli iyo Tu ara mizanTan.

ra saxis damcavi meqanizmebis arseboba aris saWiro?

saqmeze “Camenzind v. Switzerland”,202 romelic exeboda Sveicariis kanonmde-
blobas sacxovreblis Cxrekis Sesaxeb da am uflebis borotad gamoyenebisagan
dacvas, evropulma sasamarTlom miuTiTa kanonis im elementebze, romlebic
mniSvnelovani iyo am konteqstSi:

• Cxreka SeiZleba ganxorcieldes SezRuduli raodenobis maRali Tanam-
debobis saxelmwifo moxeleTa werilobiTi brZanebiT da igi SeiZleba warmoe-
bul iqnes amisaTvis specialurad momzadebuli moxeleebis mier;

• es moxeleebi valdebulni arian, miscen acileba, Tu arsebobs garemoe-
bebi, romlebmac SeiZleba gavlena moaxdinos maT miukerZoeblobaze;

• Cxreka SeiZleba Catardes sacxovrebel saxlebsa da sxva saTavsoebSi
mxolod im SemTxvevaSi, Tu savaraudoa, rom eWvmitanili iq imaleba an Tu sa-
gani an faseuloba, romelic eqvemdebareba amoRebas, an danaSaulis Cadenis
mtkicebuleba, SeiZleba iqnes aRmoCenili;

• Cxreka ar SeiZleba ganxorcieldes kviras an sadResaswaulo dRes an
Rame, @garda mniSvnelovan an gardauvali safrTxis SemTxvevaSi;~

• Cxrekis dasawyisSi gamomZiebelma unda waradginos piradobis damadas-
turebeli mowmoba da saTavsos mflobels acnobos Cxrekis mizani. am uka-
nasknels, mis naTesavs an ojaxis sxva wevrebs unda eTxovoT, daeswron Cxrekas;

• Cxrekas aseve unda daeswros sajaro moxele, raTa uzrunvelyos, rom
Cxrekam ar gadauxvios Tavis mizans;

• Cxrekis oqmi dauyovnebliv unda Sedges im pirebis TandaswrebiT, rom-
lebic eswrebodnen Cxrekas da Tu isini amas moiTxoven, maT unda mieceT Cxrekis
orderisa da Cxrekis oqmis asli;

• dokumentebis Cxreka eqvemdebareba specialur SezRudvebs;

• garemoebis miuxedavad, eWvmitanilebs aqvT warmomadgenlobis ufleba;

• nebismier pirs, romelsac Seefarda @sagamoZiebo moqmedeba~ da aqvs in-
teresi, rom am RonisZiebis kanoniereba Semowmdes, unda SeeZlos saCivris Set-
ana federalur sasamarTloSi;

• Tu ar dadasturda varaudi, @eWvmitanils~ SeuZlia moiTxovos anazRau-
reba miyenebuli zaralisaTvis.203

201 Camenzind v. Switzerland, 1997  wlis 16 dekembris ganaCeni.
202 Camenzind v. Switzerland, 1997  wlis 16 dekembris ganaCeni.
203 Camenzind v. Switzerland, 1997  wlis 16 dekembris ganaCeni, 46-e punqti.
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am faqtebTan dakavSirebiT, evropulma sasamarTlom aRniSna, rom Cxreka
ganxorcielda erTi oficris mier ganmcxadeblis TandaswrebiT, mas Semdeg, rac
mas neba daerTo, gascnoboda mis saqmeze arsebul dosies da daereka advokati-
saTvis. Cxreka ar gagrZelebula or saaTze metxans da moicva mTeli saxli, ga-
momZiebels telefonebisa da televizoris garda araferi Seumowmebia, mas ar
Cautarebia avejis Cxreka, ar mouxdenia dokumentaciis gadaxedva an raime niv-
Tis amoReba. Sedegad, evropulma sasamarTlom daadgina, rom ganmcxadeblis
uflebebis SezRudva proporciuli iyo mizanTan da me-8 muxlis darRvevas
adgili ar hqonda. naTelia, rom aseTi Cxreka, romelic efuZneba kanonier ga-
rantiebs, ar gamoiwvevs me-8 muxlis darRvevas, magram, saeWvoa, rom kanons,
romelSic erTi Tu ori xsenebuli garantia ar arsebobs, sakmarisi dacva
gaaCndes. Tumca, evropulma sasamarTlom moaxdina warmodgenili sakiTxebis
ganxilva.

me-8 muxli _ piradi da ojaxuri cxovrebis pativiscemis ufleba
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me-9 muxli

religiis Tavisufleba

azris, sindisisa da religiis Tavisuflebis ufleba zogadad warmoadgens
adamianis uflebaTa dasavluri ideologiis monapovars. ufleba azrisa da sin-
disis Tavisuflebaze warmoadgens demokratiuli weswyobilebis (romelic
erTaderTi misaRebi weswyobilebis formaa konvenciisaTvis) or umniSvnelov-
anes winapirobas, xolo religiis TavisuflebasTan erTad ki _ adamianisadmi
pativiscemis princips.

adamianis uflebaTa evropuli konvenciis me-9 muxlis Tanaxmad:

1. yvelas aqvs azris, sindisisa da religiis Tavisufleba; es ufleba
moicavs religiis an rwmenis Secvlis Tavisuflebas. aseve uflebas _ rogorc
martom, ise sxvebTan erTad, sajarod an kerZod, gaacxados Tavisi religia an
rwmena aRmsareblobiT, swavlebiT, ritualebis SesrulebiTa da dacviT.

2. religiis an rwmenis gacxadebis Tavisufleba eqvemdebareba mxolod
iseT SezRudvebs, romlebic gaTvaliswinebulia kanoniT da aucilebelia
demokratiul sazogadoebaSi sazogadoebrivi usafrTxoebis interesebisaTvis,
sazogadoebrivi wesrigis, janmrTelobis, zneobis an sxvaTa uflebaTa da
TavisuflebaTa dacvisaTvis.

me-9 muxlis Taviseburebas, 8-11 muxlebisagan gansxvavebiT, warmoadgens
is faqti, rom muxlis meore nawilSi Camoyalibebuli SezRudvebi ar
faravs muxlis pirvel nawilSi Camoyalibebul uflebebs mTlianad. anu
ufleba azris, sindisisa da religiis Tavisuflebaze absoluturia da
ar SeiZleba, SeizRudos. aRniSnuli imiTaa ganpirobebuli, rom veravi-
Tari interesi da kanonieri mizani ver daasabuTebs saxelmwifosaTvis
moqalaqis azris, sindisisa da religiis codnis saWiroebas. winaaRmdeg
SemTxvevaSi, miviRebdiT totalitaruli reJimebis saxelmwifoebi-
saTvis damaxasiaTebel Zaladobas, rac uaryofilia konvenciiT.

me-9 muxlis me-2 nawilSi Camoyalibebul SezRudvas SeiZleba (da isic
konvenciiT mkacrad dadgenil CarCoebSi) daeqvemdebaros mxolod re-
ligiisa da rwmenis gacxadebis Tavisufleba. gacxadeba SeiZleba ganx-
orcieldes aRmsareblobiT, swavlebiT, ritualebis SesrulebiTa da
dacviT. da mxolod im mkacrad gansazRvruli miznebis misaRwevad,
rogoricaa _ sazogadoebrivi usafrTxoebis interesebi, sazogadoe-
brivi wesrigi, janmrTelobis an zneobis an sxvaTa uflebaTa da
TavisuflebaTa dacva.

me-9 muxlTan dakavSirebiT ganxilul saqmeebSi sasamarTlom naTlad
warmoaCina, rom muxliT dacul sikeTeebSi moiazreba muslimanuri re-
ligia (Ahmad v. the united Kingdom), druidizmi (Chapell v. U.K), pacifizmi da
veganizmi (X v. the United kingdom), krSnas religia (Iskon v. U.K), zoroas-
trizmi (Omkaranda v. Switzerland), iehovas mimdevroba (Kokinakiss v. Greece).
me-9 muxli aseve icavs arareligiur mimdevrobebs, rogorebicaa
aTeizmi, agnocizmi, skepticizmi da urwmunoeba. (Kokinakiss v. Greece).
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me-9 muxliT garantirebuli uflebis darRvevasTan dakavSirebiT, evro-
pis sasamarTloSi ganacxadi SeiZleba Seitanos individualurma pirma,
mrevlis saxeliT _ eklesiebma, gaerTianebebma, romelTa saqmianobis
ZiriTadi mimarTulebebi dakavSirebulia religiur saqmianobasTan.

Tumca, me-9 muxli ar faravs yvela qmedebas, romelTac garkveuli Sex-
eba aqvs an motivirebulia calkeuli religiiTa Tu mimdevrobiT. imis-
aTvis, raTa qmedeba moxvdes me-9 muxlis dacvis arealSi, igi aSkarad
unda warmoadgendes romelime religiisa Tu mimdevrobis gacxadebas,
gamovlinebas. aRniSnulis naTel magaliTs warmoadgens Arrowsimth v. U.K
saqme. am saqmeSi ganmcxadebeli amtkicebs mis mimarT saxelmwifos mier
me-9 muxliT garantirebuli uflebis SezRudvas. argumentad ki mohyavs
is faqti, rom igi Crdilo irlandiaSi jariskacTa kontingentisaTvis
broSurebis darigebis gamo daakaves. broSurebis Sinaarsi Seicavda
mowodebas jariskacebis mimarT _ Sinagani mrwamsis Tanaxmad, samxedro
samsaxuris gavlis winaaRmdeg wasuliyvnen. evropis sasamarTlom gan-
marta, rom:

@termini @ritualis Sesruleba~, rogorc amas gansazRvravs me-9 muxli,
ar faravs yovel qmedebas, romelic motivirebulia... religiiTa Tu
rwmeniT.

...[qmedeba ar gulisxmobs ritualis Sesrulebas] Tu igi aSkarad ar
gamoxatavs rwmenas, religias, mimdevrobas da mxolod da mxolod mo-
tivirebulia misiT~.

evropis sasamarTlom analogiuri gadawyvetileba miiRo msgavs saqmee-
bze, romlebic exeboda gadasaxadebs, socialur anaricxebsa da
samxedro mosakreblebTan dakavSirebul sakiTxebs. es ukanasknelni mx-
olod maSin xvdeba me-9 muxlis dacvis arealSi, Tu isini warmoadgenen
@sazogadod cnobili religiisa Tu mrwamsis aspeqtebs~. (C. v. U.K, Vereng-
ing Utrecht v. Netherlands).

me-9 muxlis ganxilvisas Zalian sainteresoa Sinagani mrwamsis Tanax-
mad mowinaaRmdegeTa sakiTxi. evropis sasamarTlom ganixila mravali
saqme aRniSnul sakiTxTan mimarTebiT, romelTagan umetesoba dakav-
Sirebuli iyo samxedro xasiaTis savaldebulo samsaxuris gavlasTan.
am saqmeebSi evropis sasamarTlom miuTiTa konvenciis me-4 muxlis me-3
punqtis b) qvepunqtze, romlis Tanaxmadac saxelmwifos ufleba aqvs (da
ara valdebulia), daawesos samxedro samsaxuris alternatiuli samo-
qalaqo samsaxuri. iqve ganmarta, rom pirovnebis iZulebiT gawveva
samxedro samsaxurSi (miuxedavad misi Sinagani mrwamsisa) im qveyanaSi,
romelic ar cnobs alternatiul samsaxurs, ar warmoadgens me-9 mux-
liT garantirebuli uflebis darRvevas. analogiuri gadawyvetileba
iqna gamotanili evropis sasamarTlos mier sikhi patimris mimarT,
romelic Sinagani mrwamsis gamo uars acxadebda cixis saknis iatakis
gawmendaze.

me-9 muxlis darRveva ar cno sasamarTlom Valsamiss v. Greece. winamdebare
saqmeSi ganmcxadebeli asaCivrebda skolis administraciis qmedebas,
romelmac misi Svili erTi dRiT garicxa skolidan. mizezi is iyo, rom
es ukanskneli ar daeswro samxedro aRlums, romelic skolaSi ital-

me-9 muxli _ religiis Tavisufleba
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iasa da saberZneTs Soris warmoebuli omis damTavrebis aRsaniSnavad
moewyo. sasamarTlom ganmarta, rom skolaSi mowyobil samxedro aR-
lumze moswavlis daswrebis valdebuleba ar warmoadgenda me-9 muxliT
garantirebul uflebaSi Carevas.

evropis sasamarTlos mier me-9 muxlTan dakavSirebiT ganxiluli ram-
denime saqme Seexeboda ganmcxadebelze dakisrebuli movaleobis Sesa-
bamisobas mis religiur Tu sarwmunoebriv interesebTan. magaliTad,
kalaCis saqmeSi TurqeTis winaaRmdeg evropis sasamarTlom me-9 muxlis
moTxovnebTan Sesabamisad cno TurqeTis sahaero ZalebSi moqmedi ad-
vokat-mosamarTlis iZulebiTi gadayeneba dakavebuli Tanamdebobidan,
ris mizezadac dasaxelda am ukanasknelis fundamenturi kastis kuTv-
nileba. TurqeTis xelisuflebis gancxadebiT, aRniSnuli faqti arRvev-
da samxedro disciplinasa da sekularizmis princips (eklesiis saxelm-
wifosagan gamoyofis principi).

me-9 muxli da SezRudvebi

rogorc zemoT aRvniSneT, me-9 muxlis pirvel nawilSi Camoyalibebul
uflebaTagan mxolod religiisa da mrwamsis gacxadebis Tavisufleba SeiZle-
ba SeizRudos amave muxlis meore nawiliT. imisaTvis, raTa SezRudva Seesabam-
ebodes konvenciis moTxovnebs:

1. SezRudva gaTvaliswinebuli unda iyos kanoniT;

2. SezRudva aucilebeli unda iyos demokratiuli sazogadoebisaTvis da
mimarTuli unda iyos iseTi kanonieri miznis misaRwevad, rogoricaa
sazogadoebrivi usafrTxoebis interesebi, sazogadoebrivi wesrigi,
janmrTelobis an zneobis an sxvaTa uflebaTa da TavisuflebaTa dac-
va;

3. SezRudva unda iyos aucilebeli da proporciuli.

me-9 muxlis SezRudvasTan dakavSirebiT sasamarTlom imsjela kokinak-
isis saqmeze saberZneTis winaaRmdeg. aRniSnul saqmeSi evropis sasa-
marTlom konvenciis moTxovnebTan Seusabamod cno saberZneTis saxelm-
wifos kanonmdebloba, romelic sisxlis samarTlis wesiT sjida yve-
lanair prozelitizms. saberZneTis mTavrobam ver SeZlo, daemtkice-
bina sasamarTlosaTvis ganmcxadeblis mier Cadenili qmedebis aRkveTis
Sesabamisoba konvenciis moTxovnebTan. mTavrobam ver warmoadgina ve-
raviTari argumenti, rac daadasturebda kokinakisis mier sxvaTa ufle-
bebis Selaxvas. is faqti, rom ganmcxadebeli cdilobda, sxva sarwmunoe-
bis mimdevris gadabirebas Tavis sarwmunoebaze, ar warmoadgens borot
prozelitizms. sasamarTlom kidev erTxel ganmarta, rom:

@boroti prozelitizmi gulisxmobs sxva sarwmunoebisa Tu mimdevro-
bis warmomadgenlis gadabirebas misTvis materialuri Tu socialuri
saxis mogebis SeTavazeba-SepirebiT...~

manusakisis saqmeSi saberZneTis winaaRmdeg sasamarTlom me-9 muxlis
moTxovnebTan Seusabamod cno ganmcxadeblis dapatimreba (romelic
iehovas mowme iyo) im kanonis safuZvelze, romelic krZalavda SenobaSi
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religiuri ritualis aRsrulebas kompetenturi saministros nebar-
Tvis gareSe. is faqti, rom ganmcxadebelma da misma Tanamoazreebma 1984
wels mimarTes saministros nebarTvisaTvis da 1996 wlamde pasuxi ver
miiRes, gadamwyveti aRmoCnda sasamarTlosaTvis, raTa daefiqsirebina
me-9 muxlis darRveva.

me-9 muxlis darRveva daafiqsira sasamarTlom buskarinis saqmeSi san-
marinos winaaRmdeg, rodesac es ukanaskneli valdebuli iyo, kanonmde-
blobis Tanaxmad, bibliaze daefica, winaaRmdeg SemTxvevaSi mas, rogorc
parlamentis wevrs, gadadgoma mouxdeboda.

Zalian sainteresoa me-9 muxlTan dakavSirebiT oto-premingeris insti-
tutis saqmeze avstriis winaaRmdeg miRebuli gadawyvetileba. aRniS-
nul saqmeSi sasamarTlom daadgina, rom isini, vinc acxadeben TavianT
religias, ar SeiZleba Tavi CaTvalon yovelgvari kritikisagan gaTa-
visuflebulad:

 “maT unda Seiwynaron da dauSvan sxva religiisa Tu mrwamsis mimdevarT-
agan TavianTi sarwmunoebis uaryofa, unda Seiwynaron iseTi propagan-
dac ki, romelic mtrulad aRiqmeba maTi rwmenisaTvis~.

me-9 muxli _ religiis Tavisufleba
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me-10 muxli

gamoxatvis Tavisufleba

1. yvelas aqvs ufleba sityvis Tavisuflebaze. es ufleba moicavs piris
Tavisuflebas, hqondes Sexedulebebi, miiRos da gaavrcelos informacia da
mosazrebebi sajaro xelisuflebis mier Carevis gareSe sazRvrebis miuxeda-
vad. es muxli xels ar uSlis saxelmwifoebs, moiTxovon radiosamauwyeblo,
satelevizio an kinematografiul warmoebaTa licenzireba.

2. am TavisuflebaTa ganxorcieleba (imdenad, ramdenadac akisrebs mas
valdebulebebsa da pasuxismgeblobas) SeiZleba daeqvemdebaros iseT for-
malobebs, pirobebs, SezRudvebs an sanqciebs, romlebic gaTvaliswinebulia
kanoniT da aucilebelia demokratiul sazogadoebaSi erovnuli uSiSroebis,
teritoriuli mTlianobis an sazogadoebrivi usafrTxoebis interesebisaTvis,
uwesrigobis an danaSaulis Tavidan acilebisaTvis, janmrTelobis an zneobis
dacvisaTvis, sxvaTa reputaciis an uflebaTa dacvisaTvis, saidumlo infor-
maciis gamJRavnebis Tavidan acilebis an sasamarTlo xelisuflebis avtori-
tetisa da miukerZoeblobis SenarCunebisaTvis.

1. sasamarTlos ganaCenebi

me-10 muxlTan dakavSirebuli sakiTxi sasamarTlom pirvelad ganixila 1960
wels De Becker-is saqmeSi, romelic exeboda pirisaTvis Jurnalistisa da av-
toris profesiebis samudamo akrZalvas. belgiis kanonmdeblobaSi dazarale-
bulis sasargeblod 1961 wels Setanil cvlilebaTa Semdgom sasamarTlom
saWirod aRar CaTvala saqmis gagrZeleba da gansaxilvel ganacxadTa siidan
amoiRo.1

1976 wlis ivnisSi Engel and others-is saqmeSi sasamarTlom miiCnia, rom daniel
jariskacebze dawesebuli disciplinaruli sasjeli im statiebis gamoqveyneb-
isaTvis, romlebic xelyofda samxedro disciplinas, miznad ar isaxavda maT-
Tvis gamoxatvis Tavisuflebis SezRudvas. aramed, warmoadgenda sasjels
gamoxatvis Tavisuflebis borotad gamoyenebisaTvis, amitomac, me-10 muxlis
darRvevad2 ar CaiTvala.

presaSi gamoxatvisa da informaciis TavisuflebasTan dakavSirebuli
pirveli ganacxadi, romlis Sesaxeb sasamarTlos arsebiT ganxilvaze unda mie-
Ro gadawyvetileba, iyo Sunday Times (No. 1)-is saqme, romelic exeboda gaer-
Tianebul samefos. am saqmeSi 1979 wlis aprilSi sasamarTlom daadgina me-10
muxlis darRveva imis gamo, rom erovnuli sasamarTlos brZaneba Sunday Times-s
uzRudavda im statiis gamoqveynebas, romelic exeboda wamalsa da mis gamoy-
enebasTan dakavSirebul sasamarTlo davas. statiis gamoqveynebis akrZalva,
romelic efuZneboda inglisis kanonmdeblobas sasamarTlos upativcemlobis
Sesaxeb, ar iqna miCneuli @aucilebel zomad demokratiul sazogadoebaSi~.3

1 De Becker-is saqme, 1962 wlis 27  marti, seria A #4.
2 Engel and others-is saqmeze gamotanili ganaCeni, 1976 wlis 8 ivnisi, seria A #22.
3 Sunday Times (No. 1)-is saqmeze gamotanili ganaCeni, 1979 wlis 26 aprili, seria A #30, punqti 65.
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1986 wlis ivlisSi Lingens-is saqmeSi sasamarTlom Semdegnairad ganmarta
xsenebuli principebis farglebi presasTan dakavSirebiT:

 @miuxedavad imisa, rom presam ar unda gadalaxos is zRvari, romelic dad-
genilia inter alia @sxvaTa reputaciis dasacavad~, amave dros, mas akisria valde-
buleba, gaavrcelos informacia da mosazrebebi rogorc politikur, aseve im
sakiTxebTan dakavSirebiT, romlebic sazogadoebrivi interesis sferos war-
moadgenen. amasTan, ara marto presas aqvs aseTi informaciisa da mosazrebebis
gavrcelebis amocana, aramed sazogadoebasac gaaCnia ufleba, miiRos isini~.4

sasamarTlos mtkicebiT, @presis Tavisufleba sazogadoebas aniWebs erT-
erT yvelaze saukeTeso saSualebas, raTa man aRmoaCinos da Camoayalibos sak-
uTari mosazreba im ideebsa da midgomebTan dakavSirebiT, romlebic gaaCniaT
politikur liderebs~. amitomac aris, rom mocemul konteqstSi _

@dasaSvebi kritikis zRvari politikosTan mimarTebiT ufro farToa, vi-
dre kerZo pirTan. kerZo pirisgan gansxvavebiT, politikosi, ganzrax da Seg-
nebulad, Tavis TiToeul sityvasa da qmedebas Jurnalistebisa da sazogadoe-
bis gansakuTrebuli yuradRebis sagnad aqcevs. Sesabamisad, man ufro meti moT-
mineba unda gamoamJRavnos~ (punqti 42).

ciliswamebasTan dakavSirebul saqmeebSi sasamarTlom mizanSewonilad mi-
iCnia, erTmaneTisagan ganesxvavebina faqtebi da SefasebiTi msjelobebi.
@faqtebis arseboba SesaZlebelia demonstrirebul iqnes maSin, rodesac Se-
fasebiT msjelobaTa WeSmariteba ar eqvemdebareba mtkicebas~ (punqti 46).

aRniSnulis safuZvelze sasamarTlom daadgina, rom fuladi jarima,
romelic daekisra ganmcxadebels sagazeTo statiaSi politikosis ciliswame-
bisaTvis (avstriis sisxlis samarTlis kodeqsis 111-e muxli), warmoadgenda
gaumarTlebel Carevas me-10 muxliT uzrunvelyofil gamoxatvis TavisuflebaSi.

1989 wlis TebervalSi sasamarTlom Barfod-is saqmeze daadgina, rom ganmcx-
adeblis msjavrdeba im ori mosamarTlis (romlebic ar iyvnen profesionali
iuristebi da daxmarebas uwevdnen Tavmjdomares) ciliswamebisaTvis, rom-
lebic ganixilavdnen politikuri konotaciis (sarCulis) mqone mtkivneul
saqmes, ar arRvevda me-10 muxls. Tumca, sasamarTlom xazgasmiT aRniSna: @Zalian
mniSvnelovania, rom sazogadoeba sisxlis samarTlebrivi Tu sxva sanqciis SiSiT
ar moeridos sazogadoebrivi interesebis mqone sakiTxebze azris gamoTqmas~.5

1990 wlis maisSi sasamarTlom gamoitana ganaCeni Weber-is saqmeze. igi exe-
boda Sveicarieli Jurnalistis msjavrdebas mimdinare sasamarTlo proces-
Tan dakavSirebuli informaciis preskonferenciaze gamJRavnebis gamo, rac
arRvevda vaudis kantonis sisxlis samarTlis saproceso kodeqsiT uzrunve-
lyofil gamoZiebis saidumloebas. sasamarTlom daaskvna, rom xsenebuli msjav-
rdeba warmoadgenda me-10 muxlis darRvevas, radganac mas Sedegad mohyva
gamoxatvis TavisuflebaSi Careva, romelic sasurveli kanonieri miznis mis-
aRwevad @ar iyo aucilebeli demokratiul sazogadoebaSi~. sasamarTlom aRni-
Sna, rom aseTi informacia ukve gamJRavnebuli iyo wina preskonferenciaze da
amitomac sazogadoebisaTvis ukve cnobili informaciis saidumlod Senaxvis
interesi aRar arsebobda.6

4 Lingens-is saqmeze gamotanili ganaCeni, 1986 wlis 8 ivlisi, seria A #103, punqti 41.
5 Barfod-is saqmeze gamotanili ganaCeni, 1989 wlis 22 Tebervali, seria A #149, punqti 29.
6 Weber-is saqmeze gamotanili ganaCeni, 1990 wlis 22 maisi, seria A #177.

me-10 muxli _ gamoxatvis Tavisufleba
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1991 wlis maisSi, Oberschlick (No. 1)-is saqmeze sasamarTlom gadawyvita, rom
adgili hqonda me-10 muxlis darRvevas. saqme exeboda ganmcxadeblis winaaRm-
deg avstriis politikosis mier ciliswamebis braldebiT aRZrul saqmes da
ganmcxadeblis msjavrdebas. sasamarTlom daaskvna, rom adgili hqonda me-10
muxlis darRvevas, radganac ganmcxadeblis mier gakeTebuli gancxadebebi war-
moadgendnen SefasebiT msjelobebs da, amdenad, gamoxatvis TavisuflebaSi
Careva ar iyo aucilebeli demokratiul sazogadoebaSi.7

1991 wlis noemberSi ori ganacxadi iqna wardgenili sasamarTlos winaSe
gaerTianebuli samefos winaaRmdeg. saqme exeboda 1986 wlis ivlisSi gazeTe-
bze - Observer-sa da Guardian-ze, mogvianebiT ki @Sunday Times~-ze, droebiT dawese-
bul sasamarTlo SezRudvebs, romlis Tanaxmadac, maT ekrZalebodaT wign Spy-
catcher-is (britaneTis uSiSroebis samsaxurebis yofili wevris memuarebis) naw-
yvetebis gamoqveyneba an gamJRavneba.

sasamarTlom daadgina, rom orive saqmeSi adgili hqonda me-10 muxlis dar-
Rvevas, radganac Careva aRar iyo @aucilebeli~ mas Semdeg, rac wignis Sinaar-
sis konfidencialuroba ukve darRveuli iyo misi gamoqveynebiT SeerTebul
StatebSi. Observer and Guardian8-is saqmeSi darRveva miCneul iqna meore (1987
wlis ivlisidan - 1988 wlis oqtombramde) da ara pirvel periodTan (1986 wlis
ivlisidan - 1987 wlis ivlisamde) mimarTebiT, radganac gamJRavneba zians
moutanda uSiSroebis samsaxurs. xolo daujerebeli iyo, rom xelnaweris Si-
naarsi wamoWrida sazogadoebisaTvis problematur iseT sakiTxebs, romlebic
erovnuli uSiSroebis interesebs gadawonida. Sunday Times (No. 2)-is saqmeSi sasa-
marTlom daadgina, rom lordTa palatis mier dawesebuli akrZalvebi arRvev-
da konvenciis me-10 muxliT gansazRvrul ganmcxadeblis uflebas.9

1992 wlis aprilSi Castells-is saqmeze sasamarTlom daadgina, rom adgili
hqonda me-10 muxlis darRvevas. ganacxadi exeboda ganmcxadeblis, baski samxed-
rosa da espaneTis parlamentis wevris msjavrdebas mTavrobis Seuracxyofi-
saTvis im statiis gamoqveynebis gamo, romelSic igi brals sdebda mTavrobas
SeiaraRebuli dajgufebebis mier baskebze ganxorcielebuli Tavdasxmebis mx-
ardaWerasa da SemwynareblobaSi. amasTan dakavSirebiT sasamarTlom gaakeTa
Semdegi ganmarteba:

@saxelmwifoSi, romelSic aRiarebulia kanonis uzenaesoba, ar unda iqnes
ugulebelyofili presis upiratesi roli... presis Tavisufleba sazogadoe-
bas aniWebs erT-erT yvelaze saukeTeso saSualebas, raTa man Camoayalibos sak-
uTari mosazreba im ideebsa da midgomebTan dakavSirebiT, romlebic gaaCniaT
politikur liderebs. kerZod, presa politikosebs saSualebas aZlevs, komen-
tarebi gaakeTon sazogadoebriv azrze. amrigad, presa yvelas aZlevs saSuale-
bas, monawileoba miiRos Tavisufal politikur debatebSi, rac demokratiu-
li sazogadoebis erT-erT umTavres koncefcias warmoadgens~.10

1992 wlis ivnisSi sasamarTlom daaskvna, rom me-10 muxlis Tanaxmad, adg-
ili hqonda ganmcxadeblis uflebebis darRvevas Thorgeir Thorgeirson-is saqmeSi.

7 Oberschlick (No. 1)-is saqmeze gamotanili ganaCeni, 1991 wlis 23 maisi, seria A #204.
8 The Observer and Guardian Newspapers Ltd-is saqmeze gamotanili ganaCeni, 1991 wlis 26 noemberi,
seria A #216.
9 Sunday Times (No. 2)-is saqmeze gamotanili ganaCeni, 1991 wlis 26 noemberi, seria A #217.
10 Castells-is saqmeze gamotanili ganaCeni, 1992 wlis 23 aprili, seria A #236, punqti 43.
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am saqmeSi ganmcxadeblis msjavrdeba mohyva mis mier gazeTSi gamoqveynebul 2
statias, romlebSic igi policias ZaladobaSi sdebda brals. sasamarTlom
daadgina, rom Careva ar iyo @sxvaTa reputaciis dacvis~ kanonieri miznis
proporciuli. miuxedavad imisa, rom presam ar unda gadalaxos dadgenili
zRvari, mas akisria informaciisa da mosazrebebis gavrcelebis valdebuleba
im sakiTxebTan dakavSirebiT, romlebic sazogadoebas ainteresebs. ara marto
presas aqvs aseTi informaciisa da mosazrebebis gavrcelebis amocana, aseve
sazogadoebas gaaCnia ufleba, miiRos isini.11

1992 wlis agvistos Schwabe-s saqmeze gamotanil ganaCenSi sasamarTlom
daaskvna, rom adgili hqonda me-10 muxlis darRvevas, radganac Careva ar Sei-
Zleboda yofiliyo @aucilebeli demokratiul sazogadoebaSi sxvaTa reput-
aciis dacvisaTvis~. saqme exeboda ganmcxadeblis msjavrdebas ciliswamebi-
saTvis mas Semdeg, rac man brali dasdo politikur figuras sisxlis samarT-
lebrivi danaSaulis CadenaSi, romlisTvisac sasjeli ukve moxdili hqonda.12

1994 wlis seqtemberSi sasamarTlom gamoitana ganaCeni da cno me-10 mux-
lis darRveva Jersild-is saqmeSi, romelSic Jurnalisti daniis erovnuli sasa-
marTloebis mier msjavrdebul iqna axalgazrdebis jgufisagan intervius
aRebisaTvis. xsenebuli intervius dros axalgazrdebma gaakeTes rasistuli
gancxadebebi. sasamarTlom ar gaiziara is mosazreba, rom reportaJis mizans
warmoadgenda rasistuli ideebisa da mosazrebebis gavrceleba:

 @...movlenaTa obieqturi da gawonasworebuli aRweris meTodebi gansxvavde-
ba da, sxva faqtorebTan erTad, damokidebulia informaciis mocemul saSu-
alebaze. aRsaniSnavia is garemoeba, rom arc evropuli da arc erovnuli sasa-
marTloebis kompetenciaSi ar Sedis imis gansazRvra, Tu gadacemis ra xerxi
unda iqnes arCeuli Jurnalistebis mier~.13

sasamarTlos ganmartebis Tanaxmad,

@Jurnalistis dasja, intervius dros sxva piris mier gamoTqmuli azris
gavrcelebisTvis, seriozul zians miayenebda presis wvlils sazogadoebrivi
interesis mqone sakiTxTa ganxilvaSi da ar unda iqnes daSvebuli, sanam amis-
aTvis ar iarsebebs gansakuTrebiT seriozuli mizezebi~ (punqti 35).

1994 wlis dekemberSi Vereinigung Demokratischer Soldaten Österreichs and Gubi-is
saqmeze gamotanil ganaCenSi sasamarTlom cno ori ganmcxadeblis gamoxatvis
Tavisuflebis darRveva. kerZod, Tavdacvis saministrom nebarTva ar gasca, rom
erT-erTi SenaerTis jariskacebs darigebodaT Jurnali Der Igel-i. xsenebuli
akrZalva ar CaiTvala aucileblad demokratiul sazogadoebaSi. amgvarad, igi
iyo araproporciuli marTlwesrigis dacvasTan _ kanonier mizanTan, romlis
miRwevasac Tavdacvis saministro cdilobda.14

11 Thorgeir Thorgeirson-is saqmeze gamotanili ganaCeni, 1992 wlis 25 ivnisi, seria A #239, punqtebi 59-70.
12 Schwabe-s saqmeze gamotanili ganaCeni, 1992 wlis 28 agvisto, seria A #242-B.
13 Jersild-is saqmeze gamotanili ganaCeni, 1994  wlis 23 seqtemberi, seria A #298, punqti 31.
14 Vereinigung Demokratischer Soldaten Österreichs and Gubi-s saqmeze gamotanili ganaCeni, 1994  wlis 19
dekemberi, seria A #302. TumcaRa, 1997  wlis TebervalSi komisiam daadgina, rom msjavrdeba,
samxedro kanonebisadmi daumorCileblobisaken mowodebisaTvis, ar warmoadgenda me-10 muxlis
darRvevas, radganac misi mizani iyo kanonisa da marTlwesrigis dacva. ix. ganacxadi #23697/
94, R. Saszmann v. Austria, 1997 wlis 27  Tebervlis gadawyvetileba, ar aris gamoqveynebuli.

me-10 muxli _ gamoxatvis Tavisufleba
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sasamarTlom erTxmad cno me-10 muxlis darRveva 1995 wlis TebervalSi Ve-
reniging Weekblad Bluf!-is saqmeze gamotanil ganaCenSi. ganmcxadebeli asociaciis
mier gamoSvebuli sagazeTo nomris konfiskacia da brunvidan amoReba imis
safuZvelze, rom Sida usafrTxoebis samsaxurTan dakavSirebiT gamoqveynebu-
li statia saidumlo iyo, warmoadgenda araproporciul Carevas gamoxatvis
Tavisuflebis ganxorcielebaSi. konfiskaciis Semdgom moxda xelaxali gada-
beWdva da 2 500 egzemplaris gavrceleba. gamomdinare iqidan, rom informacia
xelmisawvdomi gaxda farTo sazogadoebisaTvis, misi, rogorc saxelmwifo sai-
dumloebis, dacva aRar iyo gamarTlebuli me-10 muxlis TvalsazrisiT.15

1995 wlis aprilSi Prager and Oberschlick-is saqmeSi sasamarTlom daaskvna, rom
Jurnalistisa da gamomcemlis msjavrdeba mosamarTlis ciliswamebisaTvis,
rac mohyva kritikuli komentarebis gamoqveynebas, ar warmoadgenda me-10 mux-
lis darRvevas. miuxedavad @upiratesi rolisa~ im saxelmwifoSi, romelSic
aRiarebulia kanonis uzenaesoba, presam ar unda gadalaxos garkveuli zRvari.
ganmcxadeblis mier mosamarTlis pirovnuli da profesiuli patiosnebis metad
mkacri kritika moklebuli iyo keTilsindisierebas da ewinaaRmdegeboda Ju-
rnalistur eTikas. gamomdinare saqmis garemoebebidan da saxelmwifos mier
gamoyenebuli Sefasebis zRvridan, gamoxatvis TavisuflebaSi amgvari Careva
sasamarTlosaTvis ar iyo araproporciuli sxvaTa reputaciisa da sasamarTlo
xelisuflebis avtoritetis SenarCunebis miznisaTvis. amitomac, aRniSnuli
Careva SesaZlebelia CaiTvalos aucileblad demokratiul sazogadoebaSi.16

1995 wlis ivlisSi Tolstoy Miloslavsky-is saqmeze gamotanil ganaCenSi sasamarT-
lom erTxmad cno, rom adgili hqonda araproporciul Carevas da, aqedan ga-
momdinare, me-10 muxlis darRvevas. xsenebuli saqme exeboda sasamarTlo akrZa-
lvas da 1,5 milioni funtis odenobis gadasaxdel jarimas skolis direqtoris
braldebisaTvis _ warsulSi momxdari omis danaSaulebTan dakavSirebiT. sasa-
marTlom miyenebuli zaralis odenoba, romelic cnobil iqna im droisaTvis
moqmedi erovnuli kanonmdeblobis Tanaxmad, ar CaTvala aucileblad sxvaTa
reputaciis an uflebaTa dacvisaTvis.17

1996 wlis martSi sasamarTlom daadgina, rom adgili hqonda me-10 muxlis
darRvevas Goodwin-is saqmeSi. es ukanaskneli exeboda kanons, romelic avalde-
bulebda ganmcxadebel Jurnalists, gaemJRavnebina informaciis wyaroebi.
sasamarTlom daadgina, rom @Jurnalistis mier informaciis wyaroebis dacva
erT-erTi umniSvnelovanesi winapirobaa presis TavisuflebisaTvis~. aRniSnu-
lis mniSvneloba xazgasmul iqna mraval erovnuli eTikis kodeqsSi, @Jurnal-
isturi Tavisuflebisa da adamianis uflebaTa Sesaxeb~ rezoluciaSi18 da @Ju-
rnalisturi wyaroebis konfidencialurobis Sesaxeb~ evropuli parlamentis
rezoluciaSi.19 mxolod @sazogadoebis interesebSi Semavali umniSvnelovanesi
moTxovnebis safuZvelze~ (punqti 39) SeiZleba gamarTlebul iqnes Careva in-
formaciis wyaroebis dacvaSi. am saqmeSi, rogorc informaciis wyaros
gamJRavnebasTan dakavSirebuli brZaneba, aseve daumorCileblobisaTvis dak-
isrebuli fuladi jarima ar iyo gamarTlebuli me-10 muxlis me-2 punqtiT.20

15 Vereniging Weekblad Bluf!-is saqmeze gamotanili ganaCeni, 1995 wlis 9 Tebervali, seria A #306-A.
16 Prager and Oberschlick-is saqmeze gamotanili ganaCeni, 1995 wlis 26 aprili, seria A #313.
17 Tolstoy Miloslavsky-s saqmeze gamotanili ganaCeni, 1995 wlis 13 ivlisi, seria A #316-B.
18 miRebulia evropuli qveynebis ministrTa me-4 konferenciaze TemiT: @masmediis politika~
(1994 wlis 7-8 dekemberi, praRa).
19 1994 wlis 18 ianvari, OJEC # C 44/34.
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1997 wlis TebervalSi sasamarTlom daadgina, rom adgili hqonda me-10 mux-
lis darRvevas, rac gamomdinareobda ori Jurnalistis msjavrdebidan saapel-
acio sasamarTlos mosamarTleTa ciliswamebisaTvis. kvlavac daadastura ra
precedentuli samarTlis zemoxsenebuli farTo principebi, sasamarTlom
aRniSna, rom @Jurnalisturi Tavisufleba aseve moicavs movlenebis SesaZlo
gazviadebas an, Tundac, provokacias~.21

am saqmeSi Jurnalistebis mier gamoqveynebuli braldebebi miekuTvneboda
im mosazrebebs, @romelTa WeSmariteba, gansazRvrebis Tanaxmad, ar eqvemde-
bareba mtkicebas~ (punqti 47). Tumca, sasamarTlom yuradReba gaamaxvila, rom
mosazreba SeiZleba gadaWarbebulad CaiTvalos, rodesac igi moklebulia faq-
tobriv safuZvels, rac ar momxdara am konkretul SemTxvevaSi. amitomac, gan-
mcxadebelTa msjavrdeba ar SeiZleba gamarTlebul iqnes me-10 muxlis me-2
punqtiT.

1997 wlis ivlisSi Oberschlick (No. 2)-is saqmeSi sasamarTlom daadastura
aRniSnuli gadawyvetileba. am saqmeSi Jurnalisti msjavrdebul iqna Seuracx-
yofisaTvis. statiaSi, romelSic igi komentarebs ukeTebda politikosis mier
warmoTqmul sityvas, ganmcxadebelma igi moixsenia @idiotad~ (Trottel). sasamarT-
los azriT, politikosma @Tavad ganizraxa, yofiliyo provokaciuli da mZaf-
ri reaqcia gamoewvia sazogadoebis mxridan~.22

Sesabamisad, @ganmcxadeblis gamoTqma [...] SesaZlebelia CaiTvalos aSkarad
polemikurad. Tumca, ar SeiZleba amis safuZvelze igi miCneul iqnes umizezo
pirovnul agresiad, vinaidan avtorma warmoadgina sakuTari mosazrebis obieq-
turi da gasagebi axsna-ganmarteba, romelic gamomdinareobda politikosis
sityvebidan [...]~ (punqti 33). sasamarTlom daadgina, rom sityva @idioti~ @See-
sabameba im aRSfoTebas, romelic ganzrax iqna gamowveuli~ (punqti 34) poli-
tikosis mier Tavis sityvaSi. amitomac Jurnalistis msjavrdeba warmoadgens
me-10 muxlis darRvevas.

1997 wlis agvistoSi Worm-is saqmeSi sasamarTlom daadgina, rom Jurnalis-
tisaTvis jarimis dakisreba iseTi statiis gamoqveynebisaTvis, romelsac Sesa-
Zloa, zegavlena moexdina yofil ministrTan dakavSirebuli sisxlis samarTal-
warmoebis Sedegze, ar warmoadgenda me-10 muxlis darRvevas. sasamarTlom
aRniSna:

@gamomdinare iqidan, rom igi ar laxavs marTlmsajulebis jerovnad
ganxorcielebis interesebisaTvis dadgenil zRvars, sasamarTlo pro-
cesTan dakavSirebuli moxsenebebi _ komentarebis CaTvliT _ xels uw-
yobs maT sajaroobas da, amgvarad, srul SesabamisobaSia konvenciis me-6

20 Goodwin-is saqmeze gamotanili ganaCeni, 1996 wlis 27 marti, moxsenebebi 1996-II. miuxedavad
imisa, rom sasamarTlos aSkarad ar daufiqsirebia Tavisi pozicia imasTan dakavSirebiT, daculia
Tu ara gamoxatvis Tavisuflebis @negatiuri ufleba~ me-10 muxlis 1-li punqtiT, komisiam
naTlad ganacxada am garantiis Sesaxeb Tavis moxsenebaSi. ix. ganacxadi #17488/90, Goodwin v. the
United Kingdom, 1994 wlis 1 martis moxseneba, punqti 48.
21 De Haes and Gijsels-is saqmeze gamotanili ganaCeni, 1997 wlis 24 Tebervali (punqti 46), moxsenebebi
1997-I. komisiam moxsenebaSi aseve ganacxada, rom @zogadi interesi sazogadoebrivi debatisadmi,
romelsac gaaCnia seriozuli mizani, gadawonis sxvaTa reputaciis dacvis kanonier mizans,
Tundac es debatebi Seicavdes sawyen an Seuracxmyofel tons~. ix. ganacxadi #19983/92, L. De
Haes and H. Gijsels v. Belgium, 1995 wlis 29 noembris moxseneba, punqti 63.
22 Oberschlick (No. 2)-is saqmeze gamotanili ganaCeni, 1997  wlis 1 ivlisi, moxsenebebi 1997-IV,
punqti 31.
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muxlis 1-li punqtiT dadgenil moTxovnebTan, romlebic moiTxovs, rom
sasamarTlo mosmena iyos sajaro~.23

am saqmeSi sasamarTlom daadgina, rom ganmcxadeblis statiam gadalaxa is
zRvari, romelic dadgenilia marTlmsajulebis jerovnad ganxorcielebisaTvis,
radganac mas SeeZlo, zegavlena moexdina sasamarTlo ganxilvis Sedegze.

1998 wlis seqtemberSi Lehideux and Isorni-is saqmeSi sasamarTlom CaTvala, rom
sisxlis samarTlebrivi msjavrdeba da simboluri TanxiT dajarimeba, romel-
ic Sedegad mohyva erovnul gazeTSi marSal petenis reabilitaciisaTvis gamo-
qveynebul gancxadebas, warmoadgenda konvenciis me-10 muxlis darRvevas.
zemoxsenebuli precedentuli samarTlis msgavsad, sasamarTlom daadastura,
rom @pronacisturi politikis gamarTleba ar SeiZleba sargeblobdes me-10
muxlis dacviT~.24 Tumca, am saqmeSi gancxadebis teqsti ar gulisxmobda da ar
iZleoda @nacisturi sisastikisa da devnis~ da @germanuli yovlisSemZleobisa
da barbarosobis~ gamarTlebas. ra Tqma unda, sasamarTlom cno, rom gamoqvey-
nebul teqstSi saerTod ar iyo naxsenebi is faqti, rom marSali peteni @gan-
zrax uwyobda xels nacistur reJims, kerZod, mas pasuxismgebloba ekisreboda
safrangeTSi myofi aTi aTasobiT ebraelis devnisa da sakoncentracio banake-
bSi moTavsebis gamo~ (punqti 54). Tumca, sasamarTlom gaiTvaliswina saqmesTan
dakavSirebuli ramdenime sxva garemoeba. pirvel rigSi, man miuTiTa im pozi-
ciaze, romelic xelT hqondaT gamoZiebis organoebs _ maT aucileblad ar
CaTvales ganmcxadeblis winaaRmdeg sisxlis samarTlis saqmis aRZvra. Semdgom,
sasamarTlom yuradReba gaamaxvila drois im xangrZlivobaze, romelic rek-
lamaSi miTiTebuli movlenebidan gavida (40 weli) da CaTvala, rom is @warmoad-
gens mcdelobaTa nawils, romelic TiToeulma qveyanam unda ganaxorcielos,
raTa gaaanalizos Tavisi qveynis istoria Riad da miukerZoeblad~ (punqti 55).
sasamarTlom aseve saWirod CaTvala imis aRniSvna, rom gaerTianebebi, romleb-
Sic ganmcxadeblebi moRvaweobdnen, kanonis sruli dacviT iyo daarsebuli. da
bolos, sasamarTlom daadgina, rom ganmcxadeblebze dakisrebuli sasjeli
araproporciuli iyo _ xazi gausva ra @sisxlis samarTlebriv msjavrdebas [...]
da mxedvelobaSi miiRo Carevis, aseve sapasuxo RonisZiebebis sxva, kerZod, samo-
qalaqo saSualebebis arseboba~ (punqti 57).

1998 wlis agvistoSi sasamarTlom daadgina, rom adgili hqonda me-10 mux-
lis darRvevas Hertel-is saqmeSi, romelic exeboda ganmcxadeblisTvis im statie-
bis gamoqveynebis akrZalvas, romlebic adamianis janmrTelobisaTvis mikro-
talRuri Rumelebis mavneblobas Seexeboda. sasamarTlom aRniSna, rom
SezRudvis RonisZiebebi araproporciuli iyo. sasamarTlos mosamarTleebis
mtkicebiT,

23  Worm-is saqmeze gamotanili ganaCeni, 1997  wlis 27  agvisto, moxsenebebi 1997-V, punqti 50.
konvenciis me-6 muxli gansazRvravs, rom ,,samoqalaqo uflebaTa da movaleobaTa an  sisxlis
samarTlebrivi nebismieri braldebis gansazRvrisas yvelas aqvs ufleba kanoniT dadgenili,
damoukidebeli da miukerZoebeli sasamarTlos mier, gonivrul vadaSi samarTlian da sajaro
mosmenaze. sasamarTlo gadawyvetileba cxaddeba sajarod, magram demokratiul sazogadoebaSi
zneobis, sazogadoebrivi wesrigis an erovnuli uSiSroebis interesebidan gamomdinare, presa
da sazogadoeba SeiZleba ar iqnes daSvebuli sasamarTlo ganxilvis mTel an mis nawilze, Tu
amas moiTxovs arasrulwlovanTa interesebi, an mxareTa piradi cxovrebis dacva, an sasamarTlos
SexedulebiT gansakuTrebul garemoebebSi _ mkacri aucileblobis zRvramde, Tu sajarooba
zians miayenebs marTlmsajulebis interesebs.
24 Lehideux and Isorni-s saqmeze gamotanili ganaCeni, 1998 wlis 23 seqtemberi, moxsenebebi 1998-VII,
punqti 53.
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@sasamarTlo akrZalvis Sedegi iyo [...] ganmcxadeblis naSromis garkveu-
li cenzura da misi SesaZleblobebis arsebiTad Semcireba _ gaecno sa-
zogadoebisTvis esa Tu is mosazreba konkretul sakiTxTan dakavSire-
biT. Zalian mcire mniSvneloba aqvs im faqts, rom misi Sexeduleba um-
ciresobaSia da SesaZloa, moklebul iyos arsebiT ganxilvas. rodesac
sakiTxi exeba sferos, romelTan dakavSirebiTac rTulia darwmunebiT
saubari, gansakuTrebiT aragonivrulia gamoxatvis Tavisuflebis
SezRuda mxolod zogadad miRebuli ideebiT~.25

1999 wlis ianvarSi Fressoz and Roire-is saqmeze gamotanil ganaCenSi sasamarT-
lom miiCnia, rom sisxlis samarTlebrivi msjavrdeba sagadasaxado dokument-
ebis aslebis flobisaTvis (mas Semdeg, rac satirul yovelkvireulSi _ Le Ca-
nard enchaîné _ gamoqveynebul iqna statia, romelic exeboda @peJos~ saavtomo-
bilo kompaniis prezidentis gadasaxadebis zrdas), warmoadgenda me-10 muxlis
darRvevas.

sasamarTlom xazgasmiT aRniSna, rom gasaCivrebuli statia @exeboda zogad
interesebTan dakavSirebul sazogadoebriv debatebs~,26 vinaidan xsenebuli
statia gamoqveynebul iqna safrangeTis erT-erT mTavar avtomanqanebis mwar-
moebel sawarmoSi arsebuli davis dros. sasamarTlos azriT, statiis mizans
ar warmoadgenda uflebaTa xelyofa (am SemTxvevaSi kompaniis prezidentis
reputaciisaTvis zianis miyeneba), aramed _ @sazogadoebisaTvis saintereso
Temaze zogadi informaciis miwodeba~. am saqmeSi @sakiTxebi, romlebic exeba
samuSaosa da gadasaxadebs, gansakuTrebul yuradRebas ipyrobs [...]. sazogadoe-
bis wevris interesma _ yofiliyo informirebuli _ gadawona ganmcxadebelTa
is valdebulebebi, romlebic gaaCndaT maTTvis gagzavnili saeWvo warmoSobis
dokumentaciis gamo~ (punqtebi 51 da 52). sasamarTlom daadastura principi,
rom me-10 muxli @icavs Jurnalistebis uflebebs, gaavrcelon informacia
zogadad saintereso sakiTxebTan dakavSirebiT, magram isini unda moqmedebd-
nen keTilsindisierad da faqtobriv safuZvelze dayrdnobiT. amasTanave, Ju-
rnalisturi eTikis Tanaxmad, sazogadoebas awvdidnen sando da dazustebul
informacias~ (punqti 54).

1999 wlis maisSi Bladet Tromsø and Stensaas-is saqmeSi sasamarTlom cno, rom
adgili hqonda me-10 muxlis darRvevas. saqme exeboda gazeTsa da mis redaqtors,
romlebsac daekisraT zaralis anazRaureba ciliswamebisaTvis, rac mohyva
mesame mxaris mier selapebze nadirobis wesebis savaraudo darRvevasTan dakav-
Sirebul gancxadebebs. sasamarTlom aqac aRniSna, rom presis movaleobas, mis-
Tvis dakisrebuli valdebulebebisa da pasuxismgeblobis Tanaxmad, warmoad-
gens, gaavrcelos nebismieri informacia, romelic sazogadoebriv interess
Seesabameba. sasamarTlom CaTvala, rom gazeTi moqmedebda keTilsindisierad
da eyrdnoboda oficialur angariSs. aRniSnulidan gamomdinare, saWiro( aRar
iyo sakuTari mokvlevis Catareba da mopovebuli masalebis sizustis kidev
erTxel gadamowmeba. amgvarad, ver dadginda proporciulobis mizezobrivi
kavSiri dakisrebul SezRudvebsa da ganmcxadeblis gamoxatvis Tavisuflebasa
da misaRwev mizans (saxeldobr, sxvaTa reputaciis dacvas) Soris.27

25 Hertel-is saqmeze gamotanili ganaCeni, 1998 wlis 25 agvisto, moxsenebebi 1998-VI, punqti 50.
26 Fressoz and Roire-s saqmeze gamotanili ganaCeni, 1999 wlis 21 ianvari, moxsenebebi 1999-I, punqti 50.
27 Bladet Tromsø and Stensaas-is saqmeze gamotanili ganaCeni, 1999 wlis 20 maisi, moxsenebebi 1999-III.
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adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

1999 wlis 8 ivliss TurqeTis winaaRmdeg Setanil ganacxadebze sasamarT-
lom 5 ganaCeni gamoitana da gaakeTa ganmarteba ganmcxadebelTa (sxvadasxva
gazeTebis mTavari redaqtorebi da mesakuTreebi) msjavrdebasTan dakavSire-
biT saxelmwifos teritoriuli mTlianobis winaaRmdeg mimarTuli propagan-
dis gamo. es mohyva statiaTa gamoqveynebas, romelSic gakritikebuli iyo sax-
elmwifos politika samxreT-aRmosavleT TurqeTSi. xuTive saqmeze sasamarT-
lom ganacxada, rom mediis warmomadgenlebs gaaCniaT gansakuTrebuli pasux-
ismgebloba da movaleoba konfliqtebisa da daZabuli mdgomareobis SemTxveva-
Si, radganac isini SeiZleba gaxdnen @siZulvilis gamomxatveli da Zaladobisak-
en momwodebeli masalis gamavrcelebelni~. Tumca, adrindeli precedentuli
samarTlis Tanaxmad sasamarTlom aRniSna, rom presis movaleobas warmoadgens
politikur sakiTxebTan dakavSirebuli informaciisa da mosazrebebis (Tun-
dac urTierTsawinaaRmdego) gavrceleba, rac mWidro kavSirSia sazogadoebis
informaciis miRebis uflebasTan. sasamarTlom aseve aRniSna, rom @politikur
gancxadebebTan dakavSirebiT konvenciis me-10 muxlis me-2 punqtiT dadgenilia
Zalian mcire zRvari~.

Erdogdu and Ince-s28, Sürek and Özdemir-isa29 da Sürek (No. 4)30-is saqmeebSi sasa-
marTlom CaTvala, rom im Sinaarsis mxedvelobaSi miRebiT, romliTac isini iqna
gamoqveynebuli, sadavo gancxadebebi Zaladobisaken mowodebas ar warmoadgens.
Sedegad, sasamarTlom daadgina, rom adgili hqonda konvenciis me-10 muxlis
darRvevas. sasamarTlos azriT, gancxadebebis uxeSi toni an is faqti, rom igi
warmoTqmuli iyo ukanonod gamocxadebuli organizaciis lideris mier, ar
amarTlebdnen gamoxatvis TavisuflebaSi Carevas.31 sasamarTlom Semdgom xaz-
gasmiT aRniSna, rom @sazogadoebas sruli ufleba aqvs, sxvadasxva kuTxiT dain-
axos qveynis samxreT-aRmosavleTSi arsebuli viTareba~. yovelive zemoT aRniS-
nulidan gamomdinare, ganmcxadebelTa msjavrdeba CaiTvala araproporciu-
lad misaRwev miznebTan, saxeldobr, erovnuli uSiSroebisa da teritoriuli
mTlianobis dacvasTan.

erTmaneTisagan gansxvavebiT Sürek (No. 1)-sa32 da Sürek (No. 3)-is33 saqmeebSi
sasamarTlom CaTvala, rom adgili ar hqonda konvenciis me-10 muxlis darRve-
vas, radganac sadavo publikaciebi warmoadgenda Zaladobisaken mowodebas.
ganmcxadebels, rogorc publikaciis mesakuTres, ekisreboda igive movaleobe-
bi da pasuxismgebloba, rac redaqtorebsa da Jurnalistebs. im SemTxvevaSic
ki, Tu is piradad mxars ar uWerda statiebSi gamoxatul mosazrebebs, saSu-
aleba misca avtorebs, gamoSvebul sagazeTo nomerSi @gamoeqveynebinaT mowode-
ba danaSaulis Cadenisaken~. Sesabamisad, misi msjavrdeba orive saqmeSi exmau-
reba gadaudebel socialur aucileblobas.

1999 wlis ivlisSi sasamarTlom daadgina, rom adgili hqonda konvenciis
me-10 muxlis darRvevas Ceylan-is saqmeSi. ganacxadi Seexeboda profkavSiris
Tavmjdomaris msjavrdebas siZulvilis mowodebisaTvis mas Semdeg, rac gamo-
qveynebul iqna samxreT-aRmosavleT TurqeTTan dakavSirebiT saxelmwifo

28 Erdogdu and Ince-s saqmeze gamotanili ganaCeni, 1999 wlis 8 ivlisi, moxsenebebi 1999-IV.
29 Sürek and Özdemir-is saqmeze gamotanili ganaCeni, 1999 wlis 8 ivlisi, moxsenebebi 1999.
30 Sürek (No. 4)-is saqmeze gamotanili ganaCeni, 1999 wlis 8 ivlisi, ar aris gamoqveynebuli.
31 Sürek and Özdemir-is saqmeze gamotanili ganaCeni, 1999 wlis 8 ivlisi, punqti 61, ar aris
gamoqveynebuli.
32 Sürek (No. 1)-is saqmeze gamotanili ganaCeni, 1999 wlis 8 ivlisi, moxsenebebi 1999-IV.
33 Sürek (No. 3)-is saqmeze gamotanili ganaCeni, 1999 wlis 8 ivlisi, ar aris gamoqveynebuli.
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politikis kritika. miuTiTa ra dadgenil precedentul samarTalze, sasamarT-
lom aRniSna, rom @kritikis nebadarTuli zRvari SedarebiT farToa
mTavrobasTan, vidre kerZo pirTan an Tundac politikosTan mimarTebaSi~.34 am
saqmeSi sadavo statia, miuxedavad imisa, rom uxeSi iyo, ar warmoadgenda siZu-
lvilisa da Zaladobisken mowodebas. ufro metic, oficialurad dakisrebu-
li sasjelebi metad mkacri iyo. amitomac, ganmcxadeblis msjavrdeba CaiTva-
la araproporciulad misaRwev miznebTan.

1999 wlis 8 ivliss Sürek (No. 2)-is saqmeze gamotanil ganaCenSi sasamarTlom
daadgina, rom adgili hqonda konvenciis me-10 muxlis darRvevas. saqme exebo-
da ganmcxadeblis msjavrdebas terorizmTan brZolis pasuxismgebeli pirebis
gvarebis gamoqveynebis gamo. Sesabamisi Tanamdebobis pirebis mier Cadenili
danaSaulis simZimidan gamomdinare sasamarTlom gadawyvita, rom sazogadoe-
bis kanonier interesebSi Sedioda _ informacia mieRo ara mxolod am Tanamde-
bobis pirebis qmedebis, aramed maTi piradi monacemebis Sesaxebac. ufro met-
ic, gamomdinare iqidan, rom informacia gamoqveynebuli iyo ukve sxva gazeTeb-
Si, Sesabamis oficerTa pirad monacemTa saidumlod Senaxvis interesi @arse-
biTad Semcirda~.35 meore mxriv, msjavrdebasa da sasjels SeeZlo, uaryofiTad
emoqmeda presaze. Sesabamisad, ar arsebobda ra samarTliani balansi presis
Tavisuflebis dacvasa da sajaro moxeleTa pirad monacemTa dacvas Soris, sasa-
marTlom Careva misaRwev kanonier mizanTan araproporciulad cno.

1999 wlis ivlisSi Okçuoglu-s saqmeSi sasamarTlom gadawyvita, rom ganmcxa-
deblis msjavrdeba separatizmis propagandisTvis, rac mohyva samxreT-aRmo-
savleT TurqeTSi mcxovrebi mosaxleobis mdgomareobis Sesaxeb JurnalSi misi
mosazrebebis gamoqveynebas, warmoadgenda konvenciis me-10 muxlis darRvevas.
sinamdvileSi statiaSi gamoxatuli SeniSvnebi Zaladobisaken ar mouwodebda.
amasTan, statia dabeWdili iyo mciretiraJian JurnalSi. sasamarTlos Tval-
sazrisiT, aRniSnulma faqtebma @mniSvnelovnad Seamcira potenciuri gavlena
erovnul uSiSroebas, marTlwesrigsa Tu teritoriul mTlianobaze~.36 sasa-
marTlom kidev erTxel daadastura, rom nebadarTuli kritikis zRvari Sedar-
ebiT farToa mTavrobasTan, vidre kerZo pirTan an Tundac politikosTan mi-
marTebiT. sasamarTlom gaiTvaliswina aseve dakisrebuli sasjelis simkacre
da gaakeTa ganmarteba, rom ganmcxadeblis gamoxatvis Tavisuflebis ufleba-
Si Careva araproporciuli iyo misaRwev mizanTan.

sasamarTlom daadgina, rom adgili hqonda konvenciis me-10 muxlis dar-
Rvevas 1999 wlis 28 seqtembris Öztürk-is saqmeSi. ganmcxadebeli msjavrdebul
iqna siZulvilis mowodebisaTvis mas Semdeg, rac gamoaqveyna wignis meore
gamocema, romelic dawvrilebiT aRwerda TurqeTis komunisturi partiis erT-
erTi damfuZneblis cxovrebas. avtori, romelsac brali waeyena igive danaSau-
lis CadenaSi, gamarTlebul iqna. es konkretuli gamocema, romelic Tavisi Si-
naarsiT arafriT gansxvavdeboda sxva gamocemebisgan, ar SeiZleboda, CaTvlil-
iyo Zaladobisken mowodebad da avtoris mier gamocxadebulis garda sxva
miznebs ar isaxavda. xsenebulidan gamomdinare, sasamarTlom miiCnia, rom im
droisaTvis, rodesac Sesabamisi gamocema gamoqveynebul iqna, ar arsebobda
gadaudebeli sazogadoebrivi aucilebloba.37

34 Ceylan-is saqmeze gamotanili ganaCeni, 1999 wlis 8 ivlisi, moxsenebebi 1999-IV, punqti 34.
35 Sürek (No. 2)-is saqmeze gamotanili ganaCeni, 1999 wlis 8 ivlisi, punqti 40, ar aris gamoqveynebuli.
36 Okçuoglu-s saqmeze gamotanili ganaCeni, 1999 wlis 8 ivlisi, punqti 48, ar aris gamoqveynebuli.
37 Öztürk-is saqmeze gamotanili ganaCeni, 1999 wlis 28 seqtemberi, moxsenebebi 1999-VI.
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1999 wlis seqtemberSi Dalban-is saqmeze sasamarTlom gaakeTa ganmarteba,
rom Jurnalistis sisxlis samarTlebrivi msjavrdeba ciliswamebisaTvis, rac
mohyva ramdenime statiis gamoqveynebas da sajaro moxeleebis dadanaSaule-
bas TaRliTobaSi, warmoadgenda konvenciis me-10 muxlis darRvevas. sasamarT-
lom kvlavac aRniSna, rom presis movaleobaa, gaavrcelos nebismieri infor-
macia sazogadoebisaTvis saintereso Temaze da, amave dros, daicvas sxvebis
reputacia. amasTan, sasamarTlom uaryo mosazreba imis Taobaze, rom @Jurnal-
ists unda CamoerTvas ufleba, gamoxatos SefasebiTi msjelobebi, sanam mas maTi
WeSmaritebis damtkiceba ar SeuZlia~.38 aRniSnul statiebSi gaSuqebulia ara
sajaro pirTa piradi cxovreba, aramed maTi saqmianoba profesiuli movale-
obebis Sesrulebisas. garda amisa, ar arsebobda imis mtkicebuleba, rom sta-
tiaSi aRwerili movlenebi araswori iyo da cilismwamebluri kampaniis wamow-
yebisken iyo mimarTuli. Sesabamisad, sasamarTlom daadgina, rom kanonieri miz-
nis miRwevasTan dakavSirebiT ganmcxadeblis sisxlis samarTlebriv danaSaul-
Si msjavrdeba warmoadgenda araproporciul Carevas Jurnalistis mier gamox-
atvis Tavisuflebis ganxorcielebaSi.

2000 wlis ianvarSi ganxiluli News Verlags Gmbh and CoKG-is saqme exeboda
brZanebas, romliTac Jurnals ekrZaleboda eWvmitanilis im fotoebis gamo-
qveyneba, romelic dakavSirebuli iyo mis winaaRmdeg aRZrul sisxlis samarT-
lis saqmesTan. fotosuraTebs Tan erTvoda komentarebi, romlebic pirdapir
Tu iribad miuTiTebdnen ganmcxadeblis braleulobaze. sasamarTlom mxed-
velobaSi miiRo saqmeze arsebuli yvela garemoeba, gansakuTrebiT ki is faqti,
rom fotosuraTebis gamoqveyneba mohyva aRniSnuli sisxlis samarTlis saqmis
msvlelobis Sesaxeb statiebis serias, rac sakiTxis aqtualobaze miuTiTebda.
eWvmitanili _ cnobili memarjvene eqstremisti _ aseve eWvmitanili iyo
demokratiuli sazogadoebis ganviTarebis ZirgamomTxrel saqmianobaSi. da
bolos, gamoqveynebuli fotoebi ar amJRavnebdnen eWvmitanilis pirad cxovre-
bas da ar arRvevdnen misi piradi cxovrebis uflebas.

sasamarTlom Semdgom aRniSna, rom xsenebuli fotosuraTebis gamoqveyne-
ba akrZaluli iqneboda Tundac imitom, rom fotoebze TandarTuli komentar-
ebi TavisTavad safrTxes uqmnida eWvmitanilis kanonier interesebs. ufro me-
tic, dakisrebulma sasjelma SezRuda ganmcxadebeli kompaniis Tavisufleba,
warmoedgina statiebi iseTi saxiT, rogorc es mas surda. maSin, rodesac medi-
is sxva saSualebebs ufleba hqondaT, TandarTuli saxiT gamoeqveynebinaT
fotoebi sasamarTlo sxdomebis msvlelobisas. Sesabamisad, sasamarTlom gaa-
keTa ganmarteba, rom sadavo RonisZiebebi araproporciuli iyo kanonieri miz-
nis misaRwevad da ar eTanxmeboda me-10 muxls.39

2000 wlis martSi sasamarTlom gamoitana ganaCeni Özgür Gündem-is saqmeze,
romelic exeboda gazeTsa da mis TanamSromlebTan dakavSirebul sxvadasxva
incidents (Tavdasxmas, Cxrekas, dakavebasa da sisxlis samarTlebriv msjavrde-
bas). Zaladobis savaraudo aqtebTan dakavSirebiT sasamarTlom mxedvelobaSi
miiRo gamoxatvis Tavisuflebis umniSvnelovanesi roli, rogorc erT-erTi
winapiroba demokratiis ganviTarebisaTvis da ganacxada:

@am Tavisuflebis WeSmariti, efeqturi ganxorcieleba ar aris damok-
idebuli mxolod saxelmwifos valdebulebaze _ ar Caerios, aramed

38 Dalban-is saqmeze gamotanili ganaCeni, 1999 wlis 28 seqtemberi, moxsenebebi 1999-VI, punqti 49.
39 News Verlags GmbH and CoKG-is saqmeze gamotanili ganaCeni, 2000 wlis 11 ianvari, moxsenebebi
2000-I.
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moiTxovos dacvis pozitiuri RonisZiebebi, Tundac pirTa urTierTo-
bis sferoSi. imis gansazRvrisas, arsebobs Tu ara pozitiuri valdebule-
bebi, yuradReba unda mieqces balansis arsebobas sazogadoebriv da pi-
rad interesebs Soris~.40

sasamarTlos azriT, argumenti, rom gazeTi da misi TanamSromlebi mxars
uWerdnen qurTTa muSaTa partias, @ar amarTlebda im faqts, rom ar iqna gada-
dgmuli nabijebi efeqturi gamoZiebis wasamarTavad da Zaladobis ukanono
aqtebisagan dacvis uzrunvelsayofad~ (punqti 45). sasamarTlom daadgina, rom
mTavrobam ver SeZlo, emoqmeda misi pozitiuri valdebulebebis Sesabamisad,
romelic gulisxmobda gazeTis dacvas gamoxatvis Tavisuflebis ganxor-
cielebis dros.

sasamarTlom ganagrZo xelisuflebis kompetenturi organoebis mier gan-
mcxadebelze dakisrebul sxvadasxva RonisZiebaTa ganxilva. Cxrekisa da dakave-
bis operacia CaiTvala araproporciulad dasaxul kanonier mizanTan, saxel-
dobr, kanonisa da brZanebis dacvasTan, radganac man seriozuli ziani miayena
gazeTis gamocemas realuri mtkicebulebis arsebobis gareSe.

dakisrebul sxvadasxva sanqciasTan dakavSirebiT, romelic mohyva statia-
Ta gamoqveynebas, miRebul iqna gadawyvetileba, rom umetes saqmeebSi sanqcia-
Ta Sefardeba ar iyo aucilebeli demokratiul sazogadoebaSi. sasamarTlom
kidev erTxel aRniSna, rom:

@saxelmwifos uflebamosili organoebis dominanturi pozicia avalde-
bulebs maT, Tavi Seikavon sisxlis samarTlis saqmis aRZvrisagan. demokrati-
ul sazogadoebaSi saxelmwifos kompetenturma organoebma moTmineba unda
gamoiCinon kritikisadmi, Tundac es ukanaskneli iyos provokaciuli an Seu-
racxmyofeli~ (punqti 60).

sasamarTlos azriT, statiebi Tavisi SinaarsiT, toniTa da konteqstiT ar
warmoadgendnen Zaladobisaken mowodebas. amasTan, arc ukanonod gamocxade-
buli organizaciis wevrebis interviuebi, saxelmwifo politikis mkacri kri-
tika Tu termin @qurTistani~-s gamoyeneba (im konteqstSi, rom igi gancalkeve-
bulia TurqeTis teritoriisagan) amarTleben gazeTis gamoxatvis Tavisufleb-
is uflebaSi Carevas. mxolod sam statiasTan dakavSirebiT aRiniSna, rom isini
xels uwyobdnen Zaladobis gaRvivebas. amgvarad, kompetenturi organoebis
mier ganxorcielebuli RonisZiebebi SesabamisobaSi iyo me-10 muxlTan.

2000 wlis maisSi sasamarTlom gamoitana ganaCeni Bergens Tidende and others-is
saqmeze, romelic exeboda gazeTisaTvis, misi yofili redaqtorisa da Jurnal-
istisaTvis sasjelis saxiT jarimis dakisrebas plastikuri qirurgis sasarge-
blod _ misTvis miyenebuli zaralis asanazRaureblad. aRniSnuli saqmis mixed-
viT, erT-erT gazeTSi daibeWda ramdenime statia, romlebSic cnobili plas-
tikuri qirurgis pacientebi ukmayofilebas gamoxatavdnen misi saqmianobis
mimarT. sasamarTlom Tavdapirvelad ganmarta, rom sadavo statiebi @exeboda
adamianis janmrTelobis mniSvnelovan aspeqtebs da aSuqebda seriozul sak-
iTxebs, romlebic zegavlenas axdendnen sazogadoebriv interesze~.41 am saqme-

40 Özgür Gündem-is saqmeze gamotanili ganaCeni, 2000 wlis 16 marti, moxsenebebi 2000-III, punqti 43.
41 Bergens Tidende and others-is saqmeze gamotanili ganaCeni, 2000 wlis 2 maisi, moxsenebebi 2000-V,
punqti 51.
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Si pacientebis mier miwodebuli konkretuli SemTxvevebi simarTles Seesabam-
eboda da keTilsindisierad iqna gadmocemuli gazeTis mier. is faqti, rom
gazeTma naTlad ar ganmarta statiebSi qalbatonebis mier warmodgenili Se-
fasebebi qirurgis arakvalificiurobis Sesaxeb, ar niSnavda balansis darRve-
vas. sasamarTlom ganmarta, rom

@interviu erT-erTi umniSvnelovanesi saSualebaa, romliTac presas
SeuZlia, Seasrulos sazogadoebis interesTa @meTvalyuris roli~ (pun-
qti 57).

sasamarTlom daadgina, rom gamoqveynebulma statiebma eqimis profesiul
karieraze uaryofiTi gavlena iqonia da aRniSna, rom:

@radganac arsebobda gamarTlebuli kritika operaciis Semdgom da sab-
oloo mkurnalobasTan dakavSirebiT, aSkara iyo _ mis profesiul repu-
tacias arsebiTi ziani yvela SemTxvevaSi miadgeboda~ (punqti 59).

zemoaRniSnulis safuZvelze, sasamarTlom daadgina, rom adgili hqonda me-
10 muxlis darRvevas, radgan eqimis interesebisa da profesiuli reputaciis
dacva ver aRemateba presis Tavisuflebis mniSvnelobas da, konkretul SemTx-
vevaSi, sazogadoebisTvis aqtualur Temaze informaciis gavrcelebis auci-
leblobas.

Erdogdu-sa42 da Sener-is43 saqmeebSi sasamarTlom daadgina, rom perioduli
gamocemis redaqtorTa msjavrdeba saxelmwifos teritoriuli mTlianobis
winaaRmdeg mimarTuli propagandisaTvis, rac mohyva analitikur statiaTa
gamoqveynebas (romlebSic ganxiluli iyo samxreT-aRmosavleT TurqeTSi ar-
sebuli situacia), warmoadgenda konvenciis me-10 muxlis darRvevas. dadgeni-
li precedentuli samarTlis Sesabamisad, sasamarTlom kidev erTxel aRniSna,
rom xsenebuli muxli Zalian mcire saSualebas iZleva imisaTvis, rom dawesdes
SezRudvebi politikur mosazrebebze. Tumca, dadasturebul iqna, rom Zala-
dobis mowodebis SemTxvevaSi, erovnuli kompetenturi organoebi Carevis auci-
leblobis gansazRvrisas sargebloben SedarebiT didi SefasebiTi zRvriT.

orive saqmeSi sasamarTlom daadgina, rom gamoxatuli mosazrebebi, Tun-
dac kategoriuli an Seuracxmyofeli, ar SeiZleba CaiTvalos Zaladobisaken
mowodebad. amitom ganmcxadebelTa msjavrdebisas erovnulma kompetenturma
organoebma ver gamoxates saTanado pativiscema presis Tavisuflebisa da sa-
zogadoebis im uflebis mimarT, romelic gulisxmobda qurTTa problemasTan
dakavSirebiT informaciis miRebas gansxvavebuli kuTxiT.

mTavrobis mier dakisrebuli sasjelis Semsubuqeba ar iqna gaTvaliswineb-
uli sasamarTlos mier. sasjelis Semsubuqeba gamoixateboda SemdegSi _ sasje-
lis aRsruleba SeCerdeboda im pirobiT, Tu sami wlis ganmavlobaSi ganmcxa-
deblebi (gazeTis redaqtorebi) ganzrax danaSauls aRar Caidendnen. sasamarT-
los azriT, am RonisZiebis mizani iyo, mkacrad SeezRuda ganmcxadeblis Sesa-
Zlebloba, gamoexata Sexedulebebi, romlebsac kanonieri adgili ekava sazoga-
do debatebSi.

Lopes Gomes Da Silva-s saqmeSi gazeTis redaqtori cnobil iqna ciliswameba-
Si damnaSaved mis mier gamoyenebuli terminebis gamo im statiaSi, romelic Se-

42 Erdogdu-s saqmeze gamotanili ganaCeni, 2000 wlis 15 ivnisi, ar aris gamoqveynebuli.
43 Sener-is saqmeze gamotanili ganaCeni, 2000 wlis 18 ivlisi, ar aris gamoqveynebuli.
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exeboda municipaluri arCevnebis kandidats (Jurnalists). am saqmeSi ganmcxa-
deblis mier gamoxatuli mosazrebebi aSkarad Seadgenda politikuri sakiTxe-
bis irgvliv gamarTuli sazogado debatebis nawils. sasamarTlom aRniSna, rom
sadavo statiebi SeiZleboda CaTvliliyo sakamaTod, magram ar warmoadgenda
gaumarTlebel Tavdasxmas pirovnebaze, radganac avtorma warmoadgina obieq-
turi axsna-ganmarteba. amasTan dakavSirebiT sasamarTlom dasZina, rom @poli-
tikuri kamaTi xSirad piradul xasiaTs iZens, rac safrTxes uqmnis politikisa
da demokratiuli sazogadoebisaTvis damaxasiaTebel azrTa Riad ganxilvas~.44

ufro metic, ganmcxadeblis reaqcia, rogorc Cans, moeqca misi mowinaaRmdegis
mwvave, provokaciuli tonis zegavlenis qveS. amasTan, rac yvelaze mniSvnelo-
vania, gazeTis redaqtori moqmedebda Jurnalistikis normebis farglebSi. amiT
man saSualeba misca mkiTxvels, @Sesabamisi gamocemisa da masSi miTiTebuli
piris mier gamoTqmul gancxadebaTa Sedarebis gziT, Camoeyalibebina sakuTari
azri~ (punqti 35). sasamarTlom daadgina, rom JurnalistisaTvis dakisrebuli
sasjeli ar iyo dasaxuli kanonieri miznis proporciuli da warmoadgenda me-
10 muxlis darRvevas.

2000 wlis oqtomberSi sasamarTlom Du Roy and Malaurie-s saqmeze gamoitana
ganaCeni, romelic exeboda gazeTis redaqtorisa da Jurnalistis msjavrde-
bas statiis gamoqveynebis gamo, romelic ukavSirdeboda sisxlis samarTlebriv
saCivars procesSi samoqalaqo mxared CarTvis moTxovnasTan erTad. sasamarT-
lom daadastura principi, rom Jurnalistebma ar unda gadalaxon marTlmsa-
julebis jerovnad ganxorcielebisaTvis dadgenili zRvari, rogoricaa mopa-
suxis ufleba da isargeblos udanaSaulobis prezumfciiT. Tumca, am saqmeSi
sadavo Careva moicavda nebismieri saxis informaciis gamoqveynebis mTlian da
zogad akrZalvas. ufro metic, aRniSnuli RonisZieba, romelic ganpirobebu-
li iyo sxvaTa reputaciisa da sasamarTlo xelisuflebis avtoritetis dacviT,
gamoiyeneboda mxolod erTad aRebuli sisxlis samarTlis saCivrisa da pro-
cesSi samoqalaqo mxared CarTvis Txovnis mimarT (da ara iseTi saqmis mimarT,
romelic aRZrul iqna gamoZiebis organoebis mier an Cveulebrivi saCivris Sed-
egad). sasamarTlos azriT,

@informaciaze uflebis mopovebis aseTi sxvaoba, rogorc Cans, ar em-
yareba obieqtur safuZvlebs miuxedavad imisa, rom igi xels uSlida
presis uflebas _ gaevrcelebina informacia sazogadoebisTvis sain-
tereso nebismier Temaze (Tundac informacia exebodes sisxlis samarT-
lebriv sarCelsa da procesSi samoqalaqo mxared CarTvis moTxovnas)~.45

mocemul SemTxvevaSi es iyo mTavari sakiTxi, radganac sadavo statia exe-
boda frang politikur figurebs da maT qmedebebs. sasamarTlom xazgasmiT
aRniSna, rom publikaciis sruli akrZalvis gareSec arsebobda sxva gzebi Sesa-
bamis pirTa uflebaTa dacvisaTvis. Sesabamisad, sasjeli CaiTvala dasaxul
miznebTan araproporciulad da me-10 muxlis sawinaaRmdegod.

2001 wlis TebervalSi Tammer-is saqmeSi sasamarTlom daadgina, rom Jur-
nalistis msjavrdeba politikosis TanaSemwisaTvis Seuracxyofis miyenebis
gamo, rac mohyva mis mier TanaSemwis pirad cxovrebasTan dakavSirebuli ko-

44 Lopes Gomes Da Silva-s saqmeze gamotanili ganaCeni, 2000 wlis 28 seqtemberi, punqti 34, ar aris
gamoqveynebuli.
45 Du Roy and Malaurie-s saqmeze gamotanili ganaCeni, 2000 wlis 3 oqtomberi, punqti 35, ar aris
gamoqveynebuli.

me-10 muxli _ gamoxatvis Tavisufleba
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mentarebis gakeTebas, SesabamisobaSi iyo konvenciis me-10 muxlTan. ar dadg-
inda, rom sadavo komentari emsaxureboda sazogadoebriv interess an zogad
problemasTan dakavSirebul movlenas. ufro metic, ganmcxadebels SeeZlo misi
negatiuri damokidebulebis gamoxatva Seuracxmyofeli terminebis gareSec.
gaiTvaliswina ra sasjelis mcire moculoba, sasamarTlom daadgina, rom
erovnulma sasamarTloebma jerovnad gansazRvres balansi arsebul intere-
sebs (sxvaTa reputaciisa da Jurnalistis sazogadoebrivi interesis mqone
problemis Sesaxeb informaciis gavrcelebis uflebis dacva) Soris.46

2001 wlis martSi sasamarTlom gamoitana ganaCeni Thoma-s saqmeze, romel-
ic exeboda Jurnalistis msjavrdebas swori informaciis gavrcelebis mova-
leobis darRvevis gamo. man moaxdina citireba statiisa, romelSic kiTxvis niS-
nis qveS ayenebda sajaro samsaxuris erT-erTi organos keTilsindisierebas.
amasTan, Jurnalisti aSuqebda sazogadoebrivi interesis mqone informacias.
sasamarTlom ganaCenSi aRniSna, rom:

@zogadi moTxovna Jurnalistebisadmi, sistematurad da formalurad
gaemijnon im citatis Sinaarss, romelmac SesaZloa Seuracxyofa miay-
enos vinmes, gamoiwvios misi aRSfoTeba da reputaciis Selaxva, SeuTavse-
belia presis funqciasTan _ gaavrcelos informacia mimdinare movle-
nebze, arsebul mosazrebebsa da ideebze~.47

am saqmeSi Jurnalistma gamoiCina windaxeduleba da aRniSna, rom igi sxvisi
azris citirebas axdenda da citatis avtoric daasaxela. man Tavisi kolega
Jurnalistis mier gamoqveynebuli statia Seafasa, rogorc @mkacri tonis~
mqone. amasTan, kiTxviT mimarTa mesame mxares, Tu ras fiqrobda igi Sesabamis
publikaciasTan dakavSirebiT. sasamarTlom miiCnia, rom ganmcxadeblis msjavrde-
bisaTvis warmodgenili safuZvlebi ar iyo sakmarisi sadavo Carevis gasamarTle-
blad. sasamarTlom daadgina, rom adgili hqonda me-10 muxlis darRvevas.

2001 wlis ivnisSi, megobruli mogvarebis Sedegad, sasamarTlom gansaxilv-
el ganacxadTa siidan amoiRo Sürek-is saqme, romelic exeboda perioduli gamo-
cemis mesakuTris msjavrdebas ukanono teroristuli organizaciebis mimarT
sami propagandistuli statiis gamoqveynebis gamo.48

Perna-s saqme, romelzec sasamarTlom ganaCeni gamoitana 2001 wlis ivlis-
Si, exeboda ciliswamebisaTvis Jurnalistis msjavrdebas, rac mohyva mis mier
mosamarTlis gamakritikebeli gancxadebis gakeTebas. statiaSi ganmcxadebelma
kiTxvis qveS daayena maRali rangis sajaro moxelis politikuri brZolisuna-
rianoba, romelsac igi adarebda @morCilebis fics~. man, aseve, yovelgvari mt-
kicebis gareSe brali dasdo mosamarTles saxelmwifo moxelis winaaRmdeg saq-
mis aRZvraSi im motiviT, rom igi @mafiis wevri iyo~.

xsenebuli gancxadeba sasamarTlom miiCnia kritikul mosazrebad, romel-
ic am saqmeSi emyareboda ueWvel faqtebs. miuxedavad imisa, rom isini cotaoden
gazviadebuli iyo, Jurnalistis komentarebi mainc unda yofiliyo daculi.
sasamarTlom CaTvala, rom mosamarTlis politikuri aqtivoba safrTxes uqm-
nida mis miukerZoeblobasa da damoukideblobas.

46 Tammer-is saqmeze gamotanili ganaCeni, 2001 wlis 6 Tebervali.
47 Thoma-s saqmeze gamotanili ganaCeni, 2001 wlis 29 marti, punqti 64.
48 Sürek, Kamil T.-is saqmeze gamotanili ganaCeni, 2001 wlis 14  ivnisi.
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aRsaniSnavia is garemoeba, rom ganmcxadeblis sxva komentarebi iyo varaude-
bi, romelTac sWirdeboda damtkiceba. am saqmeSi Jurnalistma gadalaxa neba-
darTuli kritikis zRvari, radganac misi komentarebi moklebuli iyo faqto-
briv safuZvels.

Tumca, sasamarTlom kidev erTxel aRniSna, rom:

@presis winaaRmdeg gamoyenebuli sanqciebi [unda iyos] mkacrad propor-
ciuli da nakarnaxevi im gancxadebebiT, romlebic marTlac gascda kri-
tikis dasaSveb zRvars. amasTan, ar unda SeizRudos is mosazrebebi, rom-
lebic [...] daculia konvenciis me-10 muxliT~.49

Sesabamisad, sasamarTlom daadgina, rom adgili hqonda me-10 muxlis dar-
Rvevas, radganac ganmcxadebeli nawilobriv msjavrdebul iqna mosamarTlis
politikur moRvaweobasTan dakavSirebiT gakeTebuli komentarebisaTvis.

49 Perna-s saqmeze gamotanili ganaCeni, 2001 wlis 25 ivlisi, punqti 46.
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me-11 muxli

Sekrebisa da gaerTianebis Tavisufleba

1. yvelas aqvs ufleba mSvidobiani Sekrebis Tavisuflebasa da sxvebTan
gaerTianebis Tavisuflebaze, Tavisi interesebis dasacavad profesiuli kav-
Sirebis Seqmnisa da masSi gaerTianebis uflebis CaTvliT.

2. dauSvebelia raime SezRudvis daweseba am uflebaTa ganxorcielebaze,
garda imisa, rac gaTvaliswinebulia kanoniT da aucilebelia demokratiul
sazogadoebaSi erovnuli uSiSroebis an sazogadoebrivi usafrTxoebis inter-
esebisaTvis, uwesrigobis an danaSaulis Tavidan acilebisaTvis, janmrTelo-
bis an zneobis, an sxvaTa uflebaTa da TavisuflebaTa dacvisaTvis. es muxli xels
ar uSlis SeiaraRebuli Zalebis, policiis an saxelmwifo administraciis wevre-
bis mier am uflebaTa ganxorcielebaze kanonieri SezRudvebis dawesebas.

evropis adamianis uflebaTa konvenciis me-11 muxli uzrunvelyofs iseT
Rirebulebas, rogoricaa adamianTa Sekrebisa da gaerTianebis ufleba. rogorc
muxlis Sinaarsidan naTlad Cans, igi moicavs da aerTianebs or, erTi SexedviT
martiv da erTgvarovan, uflebas Sekrebasa da gaerTianebaze. magram me-11 mux-
li ar uzrunvelyofs Sekrebis Tavisuflebas per se, igi mxolod mSvidobiani
Sekrebis uflebas gulisxmobs.1 aseve, muxli ar icavs gaerTianebas, igi uzrun-
velyofs uflebas gaerTianebis Tavisuflebaze (rac ukavSirdeba arCevanis
koncefcias).

me-11 muxliT uzrunvelyofili ufleba mSvidobian Sekrebasa da gaer-
Tianebaze mWidrodaa dakavSirebuli gamoxatvis TavisuflebasTan (romelic
daculia konvenciis me-10 muxliT) da azris, sindisisa da religiis Tavisufle-
basTan, romelic, Tavis mxriv, uzrunvelyofilia konvenciis me-9 muxliT. sasa-
marTlom ramdenjerme aRniSna xazgasmiT, rom me-9 da me-10 muxlebis moqmedeb-
is farglebi Zalian SezRuduli iqneboda, Tu ar iarsebebda azrTa da Sexed-
ulebaTa gacvlis garantia sxvebTan erTobliobaSi, kerZod, gaerTianebis sa-
SualebiT, romelic moicavs erTnairi Sexedulebebis, interesebisa da rwme-
nis mqone adamianebs.2 mSvidobiani Sekrebisa da gaerTianebis Tavisuflebis erT-
erT mizans, SesaZloa, warmoadgendes azris qona da informaciisa da mosazrebe-
bis miReba an gavrceleba.3 amitomac, rodesac strasburgis sasamarTloSi Set-
anili ganacxadi exeba me-9, me-10 da/an me-11 muxlebs, sasamarTlom SesaZloa
Sesabamisi ganacxadi ganixilos mxolod erT-erTi muxlis WrilSi rogorc lex
specialis. Sesabamisi saqmis calkeuli garemoebebidan gamomdinare, sasamarTlos
aseve SeuZlia, daadginos me-9_me-11 muxlebidan erTze metis darRveva.

me-11 muxlTan dakavSirebiT, evropis sasamarTlo gansakuTrebuli da mom-
etebuli skrupulozurobiT ganixilavs ganacxadebs, romlebic exeba poli-
tikur gaerTianebebsa da politikuri xasiaTis mqone Sekrebebs, vidre sxva saxis
Sekrebebsa Tu gaerTianebebTan dakavSirebul saqmeebs. es aixsneba imiT, rom
politikuri mosazrebebis gamoxatvisa da politikuri gaerTianebebis Tavisu-

1 G.v. F.R.G. DR 60/256 da aseve ix. H. v. Austria.
2 Chassagnou and others v. France (2000) 29 EHRR.
3 Ahmed and others v. U.K.
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flebas strasburgis organo miiCnevs, rogorc demokratiuli sazogadoebis
arsebobis da funqcionirebis erT-erT yvelaze ufro mniSvnelovan wina-
pirobas.

mSvidobiani Sekrebis Tavisufleba

saxelmwifos negatiuri valdebuleba

ufleba mSvidobiani Sekrebis Tavisuflebaze iTvleba erT-erT yvelaze
ufro mniSvnelovan winapirobad demokratiuli sazogadoebis arsebobisaTvis.
Sekreba aucileblad unda iyos mSvidobiani, raTa moxvdes me-11 muxlis dacvis
sferoSi. me-11 muxli ar icavs Sekrebas, romelsac aqvs Zaladobrivi an dana-
Saulebrivi miznebi, rac SemdgomSi gadaizrdeba sazogado areulobaSi4. Tum-
ca, me-11 muxli icavs Sekrebas, romlis drosac arsebobs Sekrebis mowinaaRm-
dege demonstrantTa mier CaSlis realuri riski da mosalodneli Zaladobis
kontrols ver ganaxorcieleben Sekrebis organizatorebi.5

saxelmwifos kanonmdeblobaSi Sekrebebis zogadi akrZalva ufro met gama-
rTlebasa da argumentacias moiTxovs saxelmwifo xelisuflebis organoebis
mxridan, vidre konkretuli Sekrebis akrZalva. saqmeSi _ “Rai, Allmond and “Nego-
tiate Now” v. the United Kingdom” _ evropis adamianis uflebaTa komisiam6 daadgina,
rom ganmcxadeblebisaTvis Sekrebis akrZalva trafalgaris moedanze (ganmcx-
adeblebis Sekrebis ZiriTadi mizani iyo mowodeba mTavrobisaTvis, raTa mas
mxari daeWira CrdiloeT irlandiaSi samSvidobo molaparakebisaTvis cecxlis
winaswar Sewyvetis gareSe) ar iyo araproporciuli, radgan maT aekrZalaT
demonstraciis gamarTva mxolod erT, centraluri londonis saqveynod cno-
bil adgilas. marTalia, ramdenime xniT adre trafalgaris moedanze moewyo
ramdenime mcire Sekreba irlandiis TemasTan dakavSirebiT, magram komisiam
daaskvna, rom SeerTebuli samefos mTavroba sargeblobda am konkretul SemTx-
vevaSi Sefasebis farTo kriteriumebiT da uflebamosili iyo, absoluturad
legitimurad SeezRuda Sekrebis Tavisufleba. amasTanave, komisiam mxedvelo-
baSi miiRo is garemoeba, rom akrZalva ar atarebda zogad formas, igi zRudav-
da Sekrebis Tavisuflebas mxolod erT konkretul adgilas.

Tumca, Secdoma iqneboda, zemoaRniSnuli saqmis safuZvelze gvevarauda,
rom strasburgis sasamarTlo erTmniSvnelovnad gmobs Sekrebis zogad akrZa-
lvas saxelmwifos mxridan. magram imisaTvis, rom zogadi akrZalva gamarTle-
bulad CaiTvalos, SeuZlebeli unda iyos areulobis realuri safrTxis
Tavidan acileba sxva, naklebad mkacri meTodebiT. saqmeSi “Christians against Rac-
ism and Facism v. U.K” komisiam daadgina, rom ori Tvis ganmavlobaSi londonSi
demonstraciebis zogadi akrZalva, romelic umTavresad exeboda nacionaluri
frontis gamosvlebis akrZalvas, magram aseve zRudavda ganmcxadebelTa
demonstracias, @aucilebeli iyo demokratiul sazogadoebaSi~, im droisaTvis
nacionaluri frontis demonstraciebis Sedegad warmoqmnili daZabuli vi-
Tarebis gamo. rodesac arsebobs sazogadoebrivi usafrTxoebis aSkara saSiS-
roeba da aRniSnuli sakiTxi xelisuflebis organoebma unda ganixilon Sekre-

4 G v. Germany.
5 Christians against Racism and Fascism v. the United Kingdom.
6 1998 wlis 1 noembramde konvenciiT garantirebul uflebaTa dacvis meqanizmi orsafexuriani
iyo _ evropis adamianis uflebaTa komisia da evropis adamianis uflebaTa sasamarTlo.
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bis organizebasTan dakavSirebuli Setyobinebis miRebidan mokle vadaSi, sax-
elmwifo sargeblobs Sefasebis farTo kriteriumebiT Sekrebis Tavisufleb-
is SezRudvis dawesebasTan mimarTebaSi. magram aq yuradReba eqceva zogadi
akrZalvis xangrZlivobasa da im pirTa wres, romelsac aRniSnuli akrZalva
exeba.

me-11 muxliT uzrunvelyofil Sekrebis Tavisuflebas exeboda strasbur-
gis sasamarTlos mier ganxiluli saqme “Ezelin v. France”. aRniSnul saqmeSi ganm-
cxadebeli iyo frangi advokati, romelmac monawileoba miiRo sami samxedros
msjavrdebis winaaRmdeg gamarTul saxalxo demonstraciaSi. aRniSnuli demon-
straciis dros Seuracxmyofeli warwerebi gakeTda sajaro Senobebze. ganm-
cxadebels brali waeyena sisxlis samarTlis danaSaulis CadenaSi. mogvianebiT
ganmcxadebels braldeba moexsna. advokatTa kolegiam aseve miiCnia, rom ar
arsebobda b-ni ezelinisaTvis disciplinuri sasjelis dakisrebis aranairi
mizezi. Tumca saapelacio sasamarTlom Secvala gadawyvetileba da mas gamo-
ecxada SeniSvna imis safuZvelze, rom @igi ar ganudga da ar gamoeyo demon-
straciis monawileebs~, romlebmac Caidines Seuracxmyofeli moqmedebebi.
aRniSnulis safuZvelze ganmcxadebeli amtkicebda me-11 muxlis darRvevas.
sasamarTlos azriT, ganmcxadebeli SeuerTda kanonier Sekrebas da ar arse-
bobda raime mtkicebuleba, rom igi monawileobda warwerebisa Tu sxva Seu-
racxmyofeli gancxadebebis gakeTebaSi. disciplinuri sasjeli aSkarad war-
moadgenda ganmcxadeblis mier Sekrebisa da gaerTianebis Tavisuflebis ganx-
orcielebaSi Carevas. evropis sasamarTlom miiCnia, rom uflebaSi ganxor-
cielebuli Careva ar iyo misaRwevi miznis proporciuli:

@proporciulobis principi moiTxovs, rom balansi dadgindes me-11 mux-
lis me-2 punqtiT gansazRvruli moTxovnebis miznebs Soris da azrebis
gamoxatvas sityviT, JestebiT an Tundac dumiliT im pirebis mier, rom-
lebic Sekrebili arian quCaSi an sxva sazogado adgilebSi... SekrebaSi
monawileobis miRebis Tavisuflebas – aRniSnul SemTxvevaSi demon-
stracias, romelic ar yofila akrZaluli, aqvs iseTi mniSvneloba, rom
dauSvebelia misi SezRudva, Tundac @advokatTan~ mimarTebaSi, manam,
sanam Sesabamisi piri Tavad ar Caidens rame kanonsawinaaRmdego moqmede-
bas aseT demonstraciaze.~

Sesabamisad, sasamarTlom daadgina, rom dairRva konvenciis me-11 muxli.

saxelmwifos pozitiuri valdebuleba

evropis adamianis uflebaTa sasamarTlos precedentuli samarTlidan naT-
lad Cans, rom konvencia ara marto avaldebulebs xelSekrulebis monawile
saxelmwifoebis xelisuflebis organoebs, pativi scen konvenciiT gan-
sazRvrul uflebebsa da Tavisuflebebs, aramed aseve moiTxovs, rom saxelm-
wifoebma uzrunvelyon uflebaTa da TavisuflebaTa nebismieri darRvevis
aRkveTa da darRvevis Sedegad gamowveuli Sedegebis gamosworeba. swored am-
itom, konvenciis efeqtiani ganxorcielebis uzrunvelyofis valdebuleba
SesaZloa saxelmwifos akisrebdes pozitiur valdebulebas konkretuli
RonisZiebis gatarebis TvalsazrisiT, Tundac kerZo pirebis urTierTobasTan
mimarTebiT. aRniSnulis safuZvelze sasamarTlom gansazRvra, rom ufleba
mSvidobiani Sekrebis Tavisuflebaze moicavs demonstraciis mowinaaRmdegee-
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bisagan dacvis uflebasac, radgan mxolod am gziT aris SesaZlebeli uflebis
efeqtianad ganxorcieleba im jgufebis mier, romlebsac surT, gamarTon
demonstracia metad sadavo sakiTxebTan dakavSirebiT:

@mSvidobiani Sekrebis efeqtiani ganxorcieleba ar SeiZleba Semoifar-
glos saxelmwifos mxolod im valdebulebiT, rom ar Caerios uflebis
ganxorcielebaSi: mxolod negatiuri koncefcia ar iqneboda me-11 mux-
lis moTxovnebis Sesabamisi. me-8 muxlis msgavsad, me-11 muxli zogjer
moiTxovs pozitiur RonisZiebebs, romlebic unda ganxorcieldes Tun-
dac kerZo pirebTan mimarTebiT, ra Tqma unda, Tu amis saWiroeba war-
moiSoba.~7

im SemTxvevaSi, Tu xelisuflebis organoebis mier uzrunvelyofili dacvis
RonisZiebebi ar aRmoCndeba sakmarisi imisaTvis, rom Sesabamis jgufs mieces
ufleba mSvidobiani Sekrebis Tavisuflebaze, aRniSnuli faqti warmoadgens
uflebis SezRudvas, romelic gamarTlebisaTvis ganxilul unda iqnes me-2
punqtSi mocemul SezRudvaTa TvalsazrisiT.

strasburgis sasamarTlos mier ganxilul saqmeSi _ Plattform “Arzte fur das Leb-
en” v. Austria _ mSvidobiani msvleloba SeaCeres da daSales mowinaaRmdegeebma,
miuxedavad imisa, rom xelisuflebis organoebs ganTavsebuli hyavdaT polici-
is Zalebi demonstraciis Catarebis adgilas. marTalia, msvlelobis monawile
pirebs miayenes Seuracxyofa da dauSines kvercxebi da balaxis bRujebi, magram
arcerTi monawile ar daSavebula. ganmcxadeblebi amtkicebdnen, rom maT
arasakmarisad icavda policia demonstraciis mowinaaRmdegeebisagan. stras-
burgis sasamarTlom daadgina, rom, marTalia, saxelmwifoebs ekisrebaT pozi-
tiuri valdebuleba ganaxorcielon gonivruli da Sesabamisi RonisZiebebi,
raTa xeli Seuwyon kanonieri demonstraciebis gamarTvas, magram es imas ar ni-
Snavs, rom xelisuflebis organoebi valdebuli iyvnen es ganexorcielebinaT
absolutur formebSi. anu, sasamarTlos ganmartebiT, xelisuflebis orga-
noebs ekisrebaT valdebuleba mxolod gonivrul farglebSi da saqmis konkre-
tuli garemoebebidan gamomdinare ganaxorcielon mSvidobiani Sekrebis uzrun-
velyofis RonisZiebebi. Sesabamisad, sasamarTlom daadgina, rom ar momxdara
me-11 muxliT gansazRvruli pozitiuri valdebulebis darRveva saxelmwifos
xelisuflebis organoebis mxridan.

gaerTianebis Tavisufleba

konvencia uzrunvelyofs gaerTianebis Tavisuflebas anu uflebas airCios
gaerTianeba da, Sesabamisad, uflebas _ ar airCios. Tumca, evropis saxelmwi-
foebis umravlesoba TavianT kanonmdeblobaSi aweseben calkeuli uwyebebis
wevrobis savaldebulobas. yvelaze xSirad aRniSnulTan saqme gvaqvs calkeu-
li profesiebis mqone pirTa savaldebulo gawevrianebisas konkretul profe-
siul organizaciaSi. sasamarTlom daadgina, rom aseTi amxanagoba ar warmoad-
gens gaerTianebas konvenciis me-11 muxlis mniSvnelobiT. sasamarTlo miiCnevs,
rom aRniSnuli organizaciebi warmoadgenen Sesabamisi profesiis sazogado
kontrolis formas, romelic sazogado keTildReobisaTvis xorcieldeba.
magaliTad, medicinis SemTxvevaSi aRniSnuli xorcieldeba samedicino eTikis

7 Plattform “Arzte fur das Leben” v. Austria saqmeze gamotanili ganaCeni, 1988 wlis 21 ivnisi.
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ganmtkicebis saSualebiT sazogadoebrivi janmrTelobis dacvis mizniT8.
analogiuri viTarebaa iuristebTan, veterinarebsa da inJinrebTan mimarTeba-
Sic. es mxolod da mxolod exeba im gaerTianebebis wevrobas, romelTa mizania
sazogadoebrivi sargeblobis motana, da ara im kerZo gaerTianebebs, romlebic
Seqmnilia kerZo pirebis an koleqtivis wevrebisaTvis sargeblobis mosatanad9.

politikuri partiebi

evropis adamianis uflebaTa sasamarTlom araorazrovnad da erTmniS-
vnelovnad aRniSna gamotanil gadawyvetilebebSi, rom politikuri partiebi
xvdebian me-11 muxlis moqmedebis farglebSi. saqmeSi _ United Communist Party v.
Turkey _ sasamarTlom xazgasmiT aRniSna, rom politikuri partiebi warmoad-
genen gaerTianebis formas, romlebsac aqvT gansakuTrebuli mniSvneloba
demokratiis jerovnad ganxorcielebisaTvis da amitomac politikuri partie-
bi yovelgvari eWvis gareSe xvdebian me-11 muxlis moqmedebis sferoSi:

demokratiis jerovnad ganxorcielebisaTvis politikuri partiebis
rolis gaTvaliswinebis Sedegad, me-11 muxliT gansazRvruli SezRud-
vebi, rodesac isini gamoiyeneba politikuri partiebis mimarT, maqsi-
malurad zustad unda ganimartos; mxolod damajerebel da maiZulebel
mizezebs SeuZlia gaamarTlos aseTi partiebis gaerTianebis Tavisufle-
basTan mimarTebaSi gamoyenebuli SezRudvebi. im sakiTxis gansazRvri-
sas, arsebobs Tu ara me-11 muxlis me-2 punqtiT gansazRvruli aucile-
bloba, xelSekrulebis monawile saxelmwifoebi floben mxolod
SezRudul SefasebiT zRvars, romelic eqvemdebareba mkacr zedamxed-
velobas evropis sasamarTlos mxridan da moicavs rogorc kanonmdeblo-
bas, ise am kanonmdeblobis safuZvelze gamotanil gadawyvetilebebs,
maT Soris damoukidebeli sasamarTloebis mier gamotanil gadaw-
yvetilebebsac.

aRniSnul saqmeSi ganmcxadeblis partia gaauqma sakonstitucio sasamarT-
lom, mis saxelwodebaSi sityva @komunisturis~ gamo da aseve im mizeziT, rom
igi miznad isaxavda separatizmis xelSewyobas qurTebisaTvis @erisa~ da @mo-
qalaqis~ wodebis gziT. sasamarTlom daadgina, rom politikuri partiis mier
saxelwodebis arCevam ar SeiZleba arsebiTad ganapirobos misi gauqmeba, Tu ar
arsebobs sxva garemoebebic. metic, sasamarTlom aRniSna, rom ganmcxadebeli
mxare ar mouwodebda separatizmisaken, piriqiT, igi iRvwoda qurTebTan dakav-
Sirebuli problemis politikuri gzebiT mogvarebisaTvis:

demokratiis erT-erT maxasiaTebel Tvisebas warmoadgens... qveyanaSi
arsebuli problemis gadawyveta dialogis gziT. ...amitom dauSvebeli
iqneboda politikuri jgufisaTvis barierebis Seqmnis gamarTleba mx-
olod da mxolod imitom, rom igi miiRvwis, sajarod ganixilos saxelm-
wifos erT-erTi kuTxis mosaxleobis mdgomareoba da monawileoba mi-
iRos gamosavlis povnaSi...

Sesabamisad, sasamarTlom daadgina, rom ganmcxadebeli partiis samudamod
gauqmeba, iseve rogorc am partiis xelmZRvanelebisaTvis nebismieri sxva poli-

8 Le Compte v. Belgium.
9 MmagaliTad, ix. X. v. Sweden.
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tikuri saqmianobis akrZalva, arRvevda evropis adamianis uflebaTa konvenci-
is me-11 muxls.

analogiuri gadawyvetileba gamoitana strasburgis sasamarTlom saqmeSi
_ Socialist Party and Others v. Turkey, romliTac TurqeTis sakonstitucio sasamarT-
lom gaauqma socialisturi partia im motiviT, rom misi Tavmjdomaris, b-ni
perinCekis politikur gancxadebebSi moxseniebuli iyvnen ori Turqi da qur-
Ti moqalaqeebi cal-calke. es ki sakonstitucio sasamarTlom dauSveblad mi-
iCnia da ganacxada, rom TurqeTis moqalaqeebi, ra erovnebisac unda iyvnen isi-
ni, iTvlebian Turqi erovnebis mqoned. sakonstitucio sasamarTlom miiCnia,
rom aRniSnuli politikuri gancxadebebis umTavresi mizani iyo qurTistan-
TurqeTis federaciis Seqmna, rac ewinaaRmdegeboda TurqeTis teritoriul
mTlianobas. TurqeTis mTavroba aseve amtkicebda, rom b-n perinCekis mier ga-
keTebuli gancxadebebi iTvaliswinebda qurTi teroristebis mxardaWeras. mi-
uxedavad mTavrobis am gancxadebisa, strasburgis sasamarTlom ver aRmoaCina
b-n perinCekis gancxadebaSi rame miniSneba Zaladobisaken an ukanonobisaken.
sasamarTlom aseve ver aRmoaCina aRniSnul gancxadebaSi raime saxis mxardaW-
era teroristul saqmianobasTan mimarTebaSi. piriqiT:

sasamarTlos azriT ... aRniSnuli gancxadebebi miznad isaxavda poli-
tikuri reformis ganxorcielebas demokratiuli normebis Sesabamisad
saarCevno yuTis meSveobiT da referendumis gamarTviT.

sasamarTlom mxedvelobaSi miiRo ganmcxadeblis is argumentacia, rom igi
gaamarTles erovnuli uSiSroebis sasamarTloebma swored aRniSnul bralde-
bebSi.

Sesabamisad, sasamarTlom daadgina, rom moxda evropis adamianis ufleba-
Ta konvenciis me-11 muxliT garantirebul uflebaSi araproporciuli Careva
da, Sesabamisad, muxlis darRveva.

sawinaaRmdego mosazreba gamoTqva strasburgis sasamarTlom saqmeSi _ Re-
fah Partisi (ayvavebis partia) and others v. Turkey. aRniSnul saqmeSi partia imyofe-
boda xelisuflebaSi erTi wlis ganmavlobaSi da warmoadgenda koaliciuri
mTavrobis Semadgenel nawils. sasamarTlom daaskvna, rom rodesac saqme gva-
qvs kanonmdeblobaSi Sesworebis SetanasTan an saxelmwifos konstituciuri
wyobis SecvlasTan, politikuri partiebi mxolod maSin sargebloben me-11
muxliT garantirebuli dacviT, Tu (1) gamoyenebuli saSualebebi kanonieri da
demokratiulia TvalTaxedvis yvela poziciidan da (2) SemoTavazebuli cv-
lilebebi Seesabameba demokratiulobis ZiriTad principebs.

zemoaRniSnul saqmeSi ki ayvavebis partiam gaacxada survili da miswrafe-
ba, daenerga TurqeTSi samarTlebrivi sistemebis mravalferovneba, romelic
damyarebuli iqneboda religiuri mrwamsis sxvadasxvaobaze, da amave dros dae-
myarebina islamuri samarTali (SariaTi), samarTlis sistema, romelic aSkar-
ad ewinaaRmdegeba konvenciaSi asaxul Rirebulebebs. miuxedavad imisa, rom
saxelmwifos Sefasebis zRvari SezRuduli iyo, rodesac igi auqmebda partias,
gonivrulad unda CaiTvalos saxelmwifos mier ganxorcielebuli RonisZie-
bebi, romlebic mimarTuli iyo im politikuri programis ganxorcielebis
akrZalvisaken, romelic ewinaaRmdegeboda konvenciis normebs.

me-11 muxli _ Sekrebisa da gaerTianebis Tavisufleba
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politikuri partiis cnebasTan mWidrod aris dakavSirebuli sasamarTlos
mier ganxiluli saqme _ Vogt v. Germany. aRniSnul saqmeSi q-ni vogti maswavle-
blis Tanamdebobidan gaaTavisufles, radgan man uari ganacxada germaniis ko-
munisturi partiis datovebaze. sasamarTlom daadgina, rom xelisuflebis mier
q-n vogtis mimarT ganxorcielebuli moqmedeba warmoadgenda konvenciis me-11
muxlis darRvevas.

erT-erT uaxles precedentSi _ Gorzelik and Others v. Poland10 _ strasburgis
sasamarTlom daadgina, rom ar darRveula konvenciis me-11 muxli. aRniSnuli
saqme exeboda 169 piris mier @silesielTa erovnuli umciresobis organizaci-
is~ Seqmnis survils, romlis umTavres mizans warmoadgenda silesiuri kul-
turisa da TviTmyofadobis aRorZineba-ganviTareba, magram organizacias aseve
SeeZlo politikuri saqmianobis ganxorcielebac. poloneTis saolqo da uze-
naesma sasamarTloebma CaTvales, rom asociacia ar SeiZleboda @aRwerili yo-
filiyo~, rogorc @erovnuli umciresobis organizacia~ maSin, roca aRniSnu-
li saxelwodeba saSualebas miscemda am ukanasknels, esargebla saarCevno kano-
niT miniWebuli saarCevno privilegiebiT im dros, rodesac silesieli xalxi
ar warmoadgenda erovnul umciresobas poloneTis kanonmdeblobis mixedviT.
strasburgis sasamarTlos didma palatam am ukanasknelisaTvis palatis mier
ganacxadis gadacemis Semdeg mxedvelobaSi miiRo is garemoeba, rom im SemTx-
vevaSi, Tu poloneTis xelisufleba registraciaSi gaatarebda organizacias
zemoaRniSnuli saxelwodebiT, maSin am organizaciis wevrebs samomavlod
miecemodaT SesaZlebloba sakuTari survilisamebr esargeblaT saarCevno
privilegiebiT, romliT sargeblobis saSualebac maT ar gaaCndaT organizaci-
is zemoaRniSnuli saxelwodebiT registraciamde. strasburgis sasamarTlom
aseve mxedvelobaSi miiRo is garemoeba, rom poloneTis xelisuflebam orga-
nizacia SezRuda mxolod im mxriv, ra mxrivac mas SeeZlo esargebla saxel-
wodebiT @erovnuli umciresobis organizacia~ politikuri miznebisaTvis.
saxelmwifos aranairi saxiT ar SeuzRudavs organizaciis SesaZlebloba @emo-
qmeda koleqtiurad mravalmxrivi interesebis sferoSi~. yovelive zemoaRniS-
nulidan gamomdinare, sasamarTlom miiCnia, rom poloneTis saxelmwifos mier
ganxorcielebuli Careva emyareboda kanonmdeblobas da emsaxureboda kanon-
ier mizans (uwesrigobisa da sxvaTa uflebaTa dacva).

profesiuli kavSirebi

evropis adamianis uflebaTa konvenciis me-11 muxlis darRvevad CaiTvle-
ba, Tu piri moklebuli iqneba SesaZleblobas gaerTiandes profesiul kavSir-
Si. Tumca ufro met polemikasa da azrTa sxvadasxvaobas iwvevs is sakiTxi,
moicavs Tu ara me-11 muxli uflebas, romelic gulisxmobs piris SesaZleblo-
bas ar ekuTvnodes arcerT profesiul kavSirs. saqmeSi _ Young, James and Webster
v. the United Kingdom _ ganmcxadeblebi dasaqmebuli iyvnen britaneTis rkinigza-
Si, rodesac miRweul iqna SeTanxmeba, romelic yvela momaval TanamSromels
avaldebulebda gawevrianebuliyo arsebuli sami profkavSiruli organizaci-
idan erT-erTSi. samive ganmcxadebelma uari Tqva gamxdariyo romelime orga-
nizaciis wevri, ris gamoc isini gaaTavisufles samsaxuridan. amas safuZvlad
daedo sawarmoSi moqmedi wesebi, romelTa Tanaxmadac muSaoba SeeZloT mxolod

10 2004 wlis 17 Tebervlis ganaCeni.
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profesiuli kavSirebis wevrebs. aRniSnulis safuZvelze ganmcxadeblebi acx-
adebdnen, rom daerRvaT me-11 muxliT uzrunvelyofili gaerTianebis Tavisu-
fleba.

sasamarTlom, romelmac gamoTqva azri, rom me-11 muxli moicavs piris
uflebas ar gawevriandes romelime gaerTianebaSi an profkavSirSi, aRar im-
sjela aRniSnul sakiTxTan dakavSirebiT. Tumca sasamarTlom daadgina, rom
aRniSnuli SeTanxmeba ukrZalavda ganmcxadeblebs SeeqmnaT an gawevrianebu-
liyvnen sxva profesiul kavSirSi, xolo samsaxuridan gaTavisuflebis saSiS-
roebasTan erTad es ukanaskneli warmoadgenda me-11 muxlis darRvevasac.

analogiuri gadawyvetileba gamoitana strasburgis sasamarTlom saqmeSi
_ Sijurjonsson v. Iceland. sasamarTlom daaskvna, rom samarTlebrivi valdebuleba,
romelic ekisreboda taqsis mZRol ganmcxadebels da gulisxmobda taqsis
mZRolTa gaerTianebis savaldebulo wevrobas, ar Seesabameboda me-11 muxlis
moTxovnebs. aRniSnul saqmeSi sasamarTlom mxedvelobaSi miiRo is garemoeba,
rom im SemTxvevaSi, Tu ganmcxadebeli ar gawevriandeboda profesiul gaer-
TianebaSi, igi dakargavda taqsis marTvis licenzias da, Sesabamisad, arsebo-
bis wyaros. sasamarTlom gaiTvaliswina is, rom analogiuri praqtika TiTqmis
ar arsebobda evropis sabWos sxva wevr-saxelmwifoebSi. bolos sasamarTlom
aRniSna, rom ganmcxadeblis survili _ ar gawverianebuliyo gaerTianebaSi _
inspirirebul iyo misi mrwamsiT:

...sasamarTlo gamoTqvams Tavis Sexedulebas, rom me-11 muxli calkeul
SemTxvevebSi SesaZlebelia ganxilul iqnes me-9 da me-10 muxlebis Wril-
Si. piradi azris dacva SesaZlebelia erT-erTi mizani iyos gaerTianeb-
is TavisuflebisaTvis

SeiaraRebuli Zalebis, policiis an saxelmwifo administraciis wevre-
bis mier uflebaTa ganxorcielebaze kanonieri SezRudvebis daweseba. aRniS-
nul sakiTxTan dakavSirebiT sasamarTlom ganixila ramdenime ganacxadi. saqme-
Si _ Rekvenyi v. Hungary _ ganmcxadebeli, policiis oficeri, amtkicebda, rom
ungreTis konstituciaSi Setanili cvlileba, romelic ukrZalavda ungreTis
SeiaraRebuli Zalebis, policiisa da uSiSroebis samsaxuris TanamSromlebs
politikur saqmianobaSi Cabmas, warmoadgenda me-11 muxlis darRvevas. ganacx-
adis ganxilvis Sedegad sasamarTlom daadgina, rom ar darRveula me-11 mux-
li. aRniSnuli ganxorcielebuli iyo kanonis safuZvelze da, sasamarTlos
azriT, @survili, rom uzrunvelyofiliyo sazogadoebaSi policiis umniS-
vnelovanesi roli da oficrebis mier politikuri neitralitetis dacva, ab-
soluturad Seesabameba demokratiul principebs~. sasamarTlom daadgina, rom
@istoriuli warsulis gaTvaliswinebiT, ungreTSi ganxorcielebuli Sesabam-
isi RonisZiebebi, raTa policia daculi yofiliyo politikuri partiebis mier
pirdapiri zegavlenisagan, absoluturad pasuxobda demokratiul sazogadoe-
baSi @gadaudebel sazogadoebriv aucileblobas~. analogiuri gadawyvetileba
gamoitana strasburgis sasamarTlom saqmeSi _ Ahmed and others v the United Kingdom.

me-11 muxlis darRveva cno sasamarTlom erT-erT uaxles precedentSi _
Maestri v. Italy11. aRniSnuli saqme Seexeboda italiis erT-erTi raionuli sasa-
marTlos Tavmjdomaris mimarT aRZrul disciplinur samarTalwarmoebas am

11 2004 wlis 17 Tebervlis ganaCeni.
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ukanasknelis masonuri loJis wevrobis gamo. strasburgis sasamarTlom,
romelmac ganixila italiis erovnuli kanonmdebloba, romlis safuZvelzec
moxda mosamarTlis mimarT disciplinuri samarTalwarmoebis ganxorciele-
ba, daadgina, rom kanonmdebloba ar iyo sakmarisad naTeli imisaTvis, rom mo-
samarTles gaeTvaliswinebina, Tu ra Sedegebs gamoiwvevda misi wevroba masonur
loJaSi. im droisaTvis moqmedi italiis kanonmdebloba aseT Sedegad iTval-
iswinebda mxolod garkveuli barierebis Seqmnas karierul winsvlaSi da
aranairad ar gulisxmobda am mosamarTlis winaaRmdeg disciplinuri samar-
Talwarmoebis aRZvras.

evropis adamianis uflebaTa konvenciis me-8_me-11 muxlebi da SezRudvebi

evropis konvenciis sxva muxlebisagan gansxvavebiT, me-8_me-11 muxlebi xa-
siaTdeba garkveuli TaviseburebebiT. aRniSnuli Tavisebureba gamoixateba
muxlebis struqturiT. me-8_me-11 muxlebis pirvel nawilebSi Camoyalibebu-
lia iseTi Rirebulebebi, rogoricaa adamianis ufleba:

1. pativi scen mis pirad da ojaxur cxovrebas, sacxovrebel adgilsa
da mimoweras,

2. azris, sindisisa da religiis Tavisuflebaze, romelic, Tavis mxriv,
moicavs religiis an rwmenis Secvlis Tavisuflebas da Tavisuflebas
rogorc piradad, ise sxvebTan erTad da sajarod an kerZod, gaacxados
Tavisi religia an rwmena aRmsareblobiT, swavlebiT, ritualebis Ses-
rulebiTa da dacviT,

3. sityvis Tavisuflebaze, romelic, Tavis mxriv, moicavs piris Tavisu-
flebas hqondes Sexedulebebi, miiRos da gaavrcelos informacia da mo-
sazrebebi sajaro xelisuflebis mier Carevis gareSe da miuxedavad
sazRvrebisa,

4. mSvidobiani Sekrebis Tavisuflebasa da sxvebTan gaerTianebis
Tavisuflebaze.

magram es uflebebi absoluturi ar aris. muxlebis meore nawilebi amom-
wuravad gansazRvravs im pirobebsa da safuZvlebs, romelTa dadgoma-war-
moSobis SemTxvevaSic xelSemkvrel mxareebs eniWebaT garkveuli Tavisufle-
ba, raTa SezRudon zemoaRniSnuli uflebebi da Tavisuflebebi. Tumca muxleb-
is meore nawilebSi asaxuli pirobebi da safuZvlebi ar aris sruliad identuri.
magaliTad, konvenciis me-8 muxlis pirvel nawilSi Camoyalibebuli ufleba
SeiZleba SeizRudos

erovnuli uSiSroebis, sazogadoebrivi usafrTxoebis an qveynis
ekonomikuri keTildReobis interesebisaTvis an uwesrigobis, an dana-
Saulis Tavidan asacileblad, janmrTelobis an zneobis, anda sxvaTa
uflebaTa da TavisuflebaTa dacvisaTvis.

maSin, roca me-9 muxlis meore nawili ar iTvaliswinebs da, Sesabamisad, ar
aniWebs saxelmwifos Tavisuflebas qveynis ekonomikuri keTildReobisa Tu
erovnuli uSiSroebis safuZvelze SezRudos me-9 muxlis pirvel nawilSi asax-
uli adamianis ufleba rwmenis, religiisa da aRmsareblobis gacxadebis Tavisu-
flebaze.
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gansxvavebuladaa Camoyalibebuli me-10 muxlis meore nawilic, romelic
me-8_me-9 muxlis meore nawilebisagan gansxvavebiT saxelmwifos aniWebs Tavisu-
flebas teritoriuli mTlianobisa Tu sxvaTa reputaciis dacvisaTvis, said-
umlo informaciis gamJRavnebis Tavidan acilebis an sasamarTlo xelisufleb-
is avtoritetisa da miukerZoeblobis SenarCunebisaTvis SezRudos me-10 mux-
lSi asaxuli ufleba sityvis Tavisuflebaze.

rac Seexeba me-11 muxlis meore nawils, igi me-8 muxlis meore nawilis iden-
turia, gansxvaveba mxolod isaa, rom xelSemkvrel mxares damatebiT aniWebs
Tavisuflebas SezRudos SeiaraRebuli Zalebis, policiis an saxelmwifo ad-
ministraciis wevrebis mier mSvidobiani Sekrebis Tavisufleba da sxvebTan
gaerTianebis Tavisufleba.

aRsaniSnavia me-8_me-11 muxlebisa da am muxlebTan dakavSirebiT evropis
sasamarTlos mier ganxilul ganacxadebze gamotanili gadawyvetilebebis,
dadgenili precedentebis mniSvneloba evropis konvenciis zogierTi princi-
pis Tu terminis CamoyalibebaSi, gansazRvrasa da ganviTarebaSi. swored evro-
pis sasamarTlos mier gamotanil me-8_me-11 muxlebTan dakavSirebul gadaw-
yvetilebebSi pova Semdgomi ganviTareba da srulyofa Sefasebis zRvris prin-
cipma, ganimarta, Tu ra igulisxmeba demokratiuli sazogadoebisa da pro-
porciulobis cnebaSi.

me-8_me-11 muxlebi da SezRudvebi

me-8_me-11 muxlebTan dakavSirebuli ganacxadebis ganxilvisas strasbur-
gis sasamarTlo analogiur principebs iyenebs. rogorc zemoT aRiniSna, me-
8_me-11 muxlebis Taviseburebas warmoadgens muxlebis meore nawilebi, rom-
lebic xelSemkvrel mxareebs aZlevs garkveul Tavisuflebas SezRudon mux-
lebis pirvel nawilebSi gansazRvruli adamianis uflebebi da Tavisuflebebi.
am SezRudvebs akisria urTierTdakavSirebuli ori funqcia. pirvel rigSi isi-
ni gansazRvraven im safuZvlebs, romelTa arsebobis SemTxvevaSic xelSemkvrel
mxares _ saxelmwifos _ eniWeba ufleba SezRudos calkeuli ufleba, anu pirve-
li funqcia gamoixateba saxelmwifosaTvis SezRudvis uflebis miniWebiT. me-
ore rigSi ki isini garkveul CarCoebSi aqceven SezRudvis Tavisuflebas, awese-
ben SezRudvis safuZvlebs da amiT icaven adamianis uflebis TviTnebur
SezRudvas. zemoTqmuli imis dasturia, rom konvenciis SigniT SeimCneva inter-
esTa garkveuli Widili adamianis uflebebsa da saxelmwifos interesebs Soris.
evropis sasamarTlom naTlad warmoaCina interesTa es Widili saqmeSi _ Klaas v.
Germany:

@konvenciis sistemisaTvis ucxo ar aris garkveuli kompromisi adami-
anis uflebaTa dacvasa da demokratiuli sazogadoebis moTxovnaTa
Soris..”…

rogorc evropis 1950 wlis adamianis uflebaTa konvenciis SesavalSia
aRniSnuli, xelSemkvreli mxareebi:

@kvlav adastureben ra TavianT Rrma rwmenas im ZiriTadi Tavisuflebe-
bisa, ...romelTa ganmtkiceba saukeTeso saSualebiT xdeba, erTi mxriv,
efeqtiani demokratiuli politikiTa da, meore mxriv, adamianis ufle-
baTa saerTo gagebiTa da maTi dacviT, razec isini [saxelmwifoebi] damok-

me-11 muxli _ Sekrebisa da gaerTianebis Tavisufleba
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adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

idebuli arian;...es ki imas niSnavs, rom garkveuli Tanafardoba (balan-
si) unda iqnes daculi [me-8_me-11] muxlebis pirveli nawilebiT gan-
sazRvrul adamianis uflebebsa da muxlis meore nawiliT gansazRvrul
im saWiroebas Soris, romelic aucilebelia demokratiuli sazogadoe-
bis dacvisaTvis.”

aRniSnulidan naTlad Cans, rom me-8_me-11 muxlebis meore nawiliT gaTval-
iswinebuli SezRudvebi unda emsaxurebodes demokratiuli sazogadoebis in-
teresebis dacvas. marTalia, demokratiuli sazogadoebis interesebis dacva
umniSvnelovanesi winapirobaa adamianis uflebis SezRudvisaTvis, magram igi
erTaderTi araa, anu, konvenciis ganmartebiT, mxolod am ukanasknelis dacva
ar aris sakmarisi imisaTvis, raTa gamarTlebul iqnes saxelmwifos mier me-8_me-
11 muxlebiT garantirebul uflebaTa SezRudva. konvencia imperatiulad gan-
sazRvravs im kriteriumebs, romelTa dakmayofilebis SemTxvevaSic saxelmwi-
fos mier uflebis SezRudva CaiTvleba konvenciasTan Sesabamisad. uflebis
SezRudva:

1. gaTvaliswinebuli unda iyos qveynis erovnuli kanonmdeblobiT;

2. aucilebeli unda iyos demokratiul sazogadoebaSi;

a) unda arsebobdes gadaudebeli sazogadoebrivi aucilebloba; da

b) uflebaSi ganxorcielebuli Careva im kanonieri miznis proporciuli
unda iyos, romlis miRwevasac igi emsaxureba.

gaTvaliswinebuli unda iyos/unda Seesabamebodes kanonmdeblobas

rogorc aRiniSna, saxelmwifos mier me-8_me-11 muxlebSi Camoyalibebul
uflebaTa SezRudvis erT-erT winapirobas warmoadgens aseTi SezRudvis
gaTvaliswineba saxelmwifos Sida kanonmdeblobiT:

@...Sesabamisi uflebis SezRudvas unda hqondes garkveuli bazisi qvey-
nis Sida kanonmdeblobaSi”.

erTi SexedviT, SeiZleba, garkveuli sxvaoba davinaxoT kanonmdeblobasTan
dakavSirebuli kriteriumis gansazRvrisas me-8 muxlSi (unda Seesabamebodes
kanons) da me-9 da me-11 muxlebSi (dadgenilia kanoniT). anu terminSi @unda See-
sabamebodes kanons” SeiZleba vigulisxmoT saxelmwifos mier uflebis SezRud-
va, romelic ar ewinaaRmdegeba kanons, xolo terminSi @dadgenilia kanoniT” _
igulisxmeba SezRudvis gaTvaliswineba kanonmdeblobiT. Tumca, evropis sasa-
marTlom saqmeSi _ Malone v. the United Kingdom _ ganmarta:

@komisiis [sasamarTlos] azriT, me-8 muxlis me-2 nawilSi moxseniebuli
fraza @kanonTan Sesabamisi” aRqmul unda iqnes imave mniSvnelobiT, ra
mniSvnelobiTac fraza @dadgenilia kanoniT.”

erovnuli kanonmdebloba. evropis sasamarTlos ganmartebiT, konvencia
saxelmwifos Sida kanonmdeblobaSi gulisxmobs rogorc saxelmwifos mier
miRebul kanonebs, ise Sida kanonmdeblobaSi implementirebul saerTaSoriso
xelSekrulebebs, rogorc daweril, ise dauwerel kanonebs. dauwereli kanon-
ebis yvelaze TvalsaCino magaliTia sasamarTlos mier (romelsac saxelmwifos-
agan aqvs delegirebuli es ufleba) gamotanili gadawyvetileba, dadgenili
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precedenti, romelsac evropis sabWos calkeul qveynebSi kanonis Tanabari
Zala aqvs.

@[evropis] sasamarTlo sityvaSi @kanoni”, frazaSi @dadgenilia kanoniT”
gulisxmobs rogorc daweril (statutebs), ise dauwerel kanonebs.”12

aRniSnuli sakiTxi mwvave polemikis sagnad iqca cnobil mecnierebs Soris,
romelTa erT nawils miaCnia, rom demokratiis arsidan gamomdinare, kanonmde-
bloba unda gulisxmobdes mxolod calkeuli qveynis sakanonmdeblo organos
(parlamentis) mier miRebul aqtebs (van hufi, filip liCi), meore nawili ki mar-
Tebulad miiCnevs sasamarTlos mier dadgenili precedentisaTvis kanonis Za-
lis miniWebas da am ukanasknelis demokratiulobas asabuTebs im argumentiT,
rom sasamarTlos mier gamotanili gadawyvetilebis gasaCivreba SemdgomSi Sei-
Zleba maRali instanciis sasamarTloSi (harisi).

magram SezRudvis dadgena kanonmdeblobiT TavisdaTavad ar akmayofilebs
konvenciis moTxovnebs. konvencia kanonisadmi, romelic zRudavs uflebas,
awesebs Semdeg moTxovnebs:

1. kanoni unda iyos samarTliani;

2. kanoni unda iyos xelmisawvdomi;

3. kanoni unda iyos naTeli.

aRniSnulis sruli dadasturebaa evropis sasamarTlos mier gamotanili
gadawyvetileba melounis saqmesa da imave hendisaidis saqmeze.

@kanonis samarTlianobis sawinaaRmdegod CaiTvleba aRmasrulebeli xe-
lisuflebisaTvis moqmedebis Tavisuflebis miniWeba, romelic gamoxat-
uli iqneba SeuzRudavi Zalauflebis formiT (gamonaTqvamiT). Sesabam-
isad, kanoni unda miuTiTebdes [awesebdes] saTanado xelisuflebis war-
momadgenlebisaTvis moqmedebis Tavisuflebis sazRvrebsa da pirobebs,
kanonieri miznis ... gaTvaliswinebiT.”13

kanonis xelmisawvdomobaSi igulisxmeba moqalaqeebis SesaZlebloba kano-
nis miRebidan gonivrul vadaSi gaecnon da Cawvdnen kanonis arss, romelic dad-
genil sazRvrebSi zRudavs maT uflebas, kompetenturi pirebisagan miiRon
aRniSnuli kanonis ganmartebebi.

@pirvel rigSi, kanoni unda iyos adekvaturad xelmisawvdomi: moqalaqes
saSualeba unda hqondes, saWiroebis SemTxvevaSi, mieces kanonis gan-
marteba, romelic gamoiyeneba mocemul saqmeze Sesabamis pirobebSi~.

kanonis gaTvaliswinebadobaSi (foreseebility) igulisxmeba moqalaqis unari _
adekvaturad aRiqvas kanonSi Camoyalibebuli debulebebi da Tavisi qceva Se-
usabamos aRniSnul debulebebs.

@meore rigSi, norma ar SeiZleba CaiTvalos kanonad [konvenciis gage-
biT], Tu igi ar aris sakmarisad naTlad, gasagebad Camoyalibebuli imis-
aTvis, rom moqalaqem areguliros [mas Seusabamos] Tavisi qceva.”

aRniSnuli principebis gaTvaliswinebiT, sasamarTlom me-8 muxlis darRve-
va daadgina saqmeSi _ Kruslin v. France. am saqmeSi ganmcxadebeli miuTiTebda sa-

12 Handyside v. the United Kingdom.
13 Malone v. the United kingdom.
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adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

frangeTis specsamsaxurebis mier misi satelefono saubris farul mosmenasa
da Caweraze, rasac igi ukanonod Tvlida iqidan gamomdinare, rom safrangeTis
ar gaaCnda satelefono mosmenebisaTvis srulyofili da saTanado sakanonm-
deblo baza. marTalia, safrangeTis sisxlis samarTlis saproceso kanonmde-
blobaSi moipoveboda calkeuli muxlebi, romelTa safuZvelzec safrangeT-
is kompetenturi organoebi eweodnen satelefono saubris farul Caweras, mar-
Talia, evropis sasamarTlo privilegias aniWebs kanonis Sinaarss da ara mis
formalur mxares, magram is faqtori, rom aRniSnuli saproceso normebi sak-
maod bundovnad gansazRvravdnen organoebis moqmedebis Tavisuflebis
sazRvrebsa da moqmedebis maneras, gadamwyveti gaxda sasamarTlosaTvis, raTa
gaecxadebina ganmcxadeblis uflebis daucveloba saxelmwifos TviTneburad
Carevisagan da, Sesabamisad, daedasturebina konvenciis me-8 muxlis darRveva.

sasamarTlom aRniSnuli kriteriumis daukmayofileblobis gamo zemox-
senebul saqmeSi _ Maestry v. Italy _ CaTvala, rom mosamarTlis mier ganxorciele-
buli disciplinuri samarTalwarmoeba ar iyo saTanadod naTeli, ar iyo
erovnuli kanonmdeblobiT gaTvaliswinebuli da, Sesabamisad, daadgina kon-
venciis me-11 muxlis darRveva.

evropis sasamarTlom saqmeSi _ Barthold v. Germany _ kidev ufro daakonkreta
konvenciis gagebiT kanonis ganmarteba da aRniSna, rom Sida kanoni unda Seesa-
bamebodes saxelmwifoSi mcxovreb moqalaqeTa Sexedulebebs ,,evoluciis Se-
sabamisad”. Zalian sainteresoa axali kanonis mosaxleobisaTvis droulad gac-
nobis problematika, anu, evoluciidan gamomdinare, kanoni, romelic erT dros
Seesabameboda moqalaqeTa moTxovnebs, SeiZleba erT dRes miuRebeli aR-
moCndes sazogadoebisaTvis.

Tumca, evropis sasamarTlos praqtikaSi moipoveba saqmeebi, romlebSic
sasamarTlom me-8 muxlis moTxovnebis Sesabamisad cno mimoweris Tavisuflebis
SezRudva, miuxedavad imisa, rom aRniSnuls ar gaaCnda kanonis saxiT Sida sa-
marTalSi SezRudvis sakanonmdeblo safuZveli. aseT saqmes warmoadgens _ Sil-
ver and Others v. the United Kingdom. marTalia, Sida samarTliT konkretulad
gaTvaliswinebuli ar iyo saxalxo agitaciis Sinaarsis korespondenciis dakave-
ba, SeCereba, magram komisiam: [sasamarTlom] CaTvala, rom saxelmwifo kanonm-
deblobaSi gaTvaliswinebuli debuleba, romelic krZalavda saxalxo areu-
lobebsa da moqalaqeTa mSvidobiani Tanacxovrebis darRvevas, warmoadgenda
kanonier (konvenciis gagebiT) safuZvels korespondenciis SezRudvisaTvis.
analogiuri gadawyvetileba miiRo sasamarTlom saqmeSi, romelic exeboda mu-
qarisa da daSinebis elementebis Semcveli korespondenciis SeCerebas cixis
administraciis mier.

daskvna

zemoTqmulidan gamomdinare, konvenciis gagebiT, kanoni niSnavs saxelmwi-
fos Sida kanonmdeblobis sistemaSi moqmed saerTaSoriso xelSekrulebebs,
saxelmwifos kompetenturi organos mier miRebul samarTlian kanons, romel-
ic Seesabameba aRniSnul saxelmwifoSi mcxovreb moqalaqeTa moTxovnebs da
saTanadod xelmisawvdomi da naTelia.
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aucilebelia demokratiul sazogadoebaSi

rogorc aRvniSneT, imisaTvis, rom saxelmwifos mier me-8_me-11 muxlebSi
Camoyalibebul uflebaTa SezRudva CaiTvalos konvenciis moTxovnebis Sesa-
bamisad, ar kmara mxolod SezRudvis gaTvaliswineba Sida kanonmdeblobiT.
SezRudvis konvenciasTan SesabamisobisaTvis erT-erT da umTavres kriteri-
ums warmoadgens SezRudvis aucilebloba demokratiul sazogadoebaSi. leo
zvaakis azriT, swored aRniSnuli faqtoria is amosavali wertili, romelic
,,ajamebs konvenciis SigniT adamianis uflebaTa da saxelmwifo interesTa Wi-
dils”.

faqtoris arsi da kanonieri mizani

evropis sasamarTlom mis mier miRebul ramdenime gadawyvetilebaSi gamor-
icxa demokratiul sazogadoebaSi saWiroebis faqtoris gamoyeneba gancalkeve-
bulad, avtonomiurad, da ganmarta, rom es faqtori mWidrod unda iyos dakav-
Sirebuli me-8_me-11 muxlebis meore nawilebSi moxseniebul erT an ramdenime
kanonier mizanTan.

me-8 muxlSi aseTi miznebia:

erovnuli uSiSroeba, sazogadoebrivi usafrTxoebis an qveynis
ekonomikuri keTildReobis interesebi, an uwesrigobis an danaSaulis
Tavidan acileba, janmrTelobis an zneobis, anda sxvaTa uflebaTa da
TavisuflebaTa dacva.

me-9 muxlSi aseTi miznebia:

sazogadoebrivi usafrTxoebis interesebi, sazogadoebrivi wesrigi,
janmrTelobis an zneobis, an sxvaTa uflebaTa da TavisuflebaTa dacva.

me-10 muxlSi aseTi miznebia:

erovnuli uSiSroeba, teritoriuli mTlianobis an sazogadoebrivi
usafrTxoebis interesebi, uwesrigobis an danaSaulis Tavidan acileba,
janmrTelobis an zneobis dacva, sxvaTa reputaciis anda uflebaTa dacva,
saidumlo informaciis gamJRavnebis Tavidan acilebis an sasamarTlo xe-
lisuflebis avtoritetisa da miukerZoeblobis SenarCuneba.

me-11 muxlSi aseTi miznebia

erovnuli uSiSroeba an sazogadoebrivi usafrTxoebis interesebi,
uwesrigobis an danaSaulis Tavidan acileba, janmrTelobis an zneobis, anda
sxvaTa uflebaTa da TavisuflebaTa dacva.

demokratiuli sazogadoebis arsi

demokratiuli sazogadoebis koncefcia gulisxmobs konvenciis umniS-
vnelovanes maxasiaTebel niSans da prevalirebs masSi:

me-11 muxli _ Sekrebisa da gaerTianebis Tavisufleba
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adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

@saxelmwifoSi demokratiuli wes-wyobileba aris erTaderTi poli-
tikuri modeli, romelic gulisxmobs adamianis uflebaTa konvencias,
da, Sesabamisad, erTaderTi, romelic Seesabameba mas.”14

demokratiuli sazogadoebis definicia evropis sasamarTlom naTlad war-
moaCina dudgeonis saqmeSi SeerTebuli samefos winaaRmdeg:

@evropis sasamarTlos precedentuli samarTlis Tanaxmad, demokrati-
uli sazogadoeba... [niSnavs sazogadoebas, romlis] or ZiriTad maxasi-
aTebel niSans warmoadgens Semwynarebloba da farTo TvalTaxedva.”

aucileblobis arsi

evropis sasamarTlom aucileblobis arsis zusti definicia warmoaCina
saqmeSi _ Handyside v. the United Kingdom:

,,sasamarTlo acxadebs... rom zedsarTavi ,,aucilebelia’’ ar aris zedsar-
Tav ,,saWiros~ sinonimi, arc moqmedebis iseT Tavisuflebas iZleva,
rogorc amas aniWebs sityvebi ,,dasaSvebia’’, ,,Sesabamisia”, ,,sasargebloa”,
,,mizanSewonilia” an ,,sasurvelia”.

sasamarTlom, romelmac gamoricxa zedsarTav @aucilebelias” farTo gan-
martebis SesaZlebloba, olsonis saqmeSi SvedeTis winaaRmdeg kidev ufro daa-
konkreta misi Sinaarsi:

,,sasamarTlos mier dadgenili precedentuli samarTliT, zedsarTavi
,,aucilebelia” gulisxmobs, rom adamianis uflebaSi Careva unda Seesa-
bamebodes gadaudebel sazogadoebriv aucileblobas da, rac mTavaria,
unda Seesabamebodes [da iyos erTaderTi efeqtiani saSuleba] kanonier
mizans, romlis misaRwevadac igi xorcieldeba.”

Sefasebis zRvari (Margin of Appriciation)

..unda Seesabamebodes gadaudebel sazogadoebriv aucileblobas da, rac
mTavaria, unda Seesabamebodes [da iyos erTaderTi efeqtiani saSuleba]
kanonier mizans, romlis misaRwevadac igi xorcieldeba.

aRniSnulis Sefasebis (Seesabameba Tu ara adamianis uflebis calkeuli
SezRudva gadaudebel sazogadoebriv aucileblobas da Seesabameba Tu ara
SezRudvis xasiaTi misaRwev mizans) Tavisuflebas (diskrecias) evropis sasa-
marTlo uTmobs qveynis Sida organoebs:

saxelmwifoSi momxdar konkretul faqtebTan xangrZlivi da pirdapiri
Sexebidan gamomdinare, saxelmwifo organoebi arsebiTad imyofebian
ukeTes poziciaSi, vidre saerTaSoriso mosamarTleebi, raTa ukeT Seaf-
ason gadaudebeli sazogadoebrivi aucileblobis sinamdvile ... da
SezRudvis gamoyenebis Tavisufleba... [konvenciis calkeuli] muxlebi
aniWeben saxelmwifoebs garkveul moqmedebis Tavisuflebas, romelsac
ewodeba Sefasebis zRvari.

14 Communist Party v. Turkey.
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Sefasebis zRvari konvenciis is principia, romelic yvelaze met polemi-
kasa da davas iwvevs konvenciis mkvlevarebs Soris. rozalin higinsi mas moix-
seniebs rogorc ,,kamaTis gamomwvev, sicocxlisunarian normatiul koncef-
cias,” entoni lesteri mas uwodebs ,,gvelTevzasaviT sxartsa da moux-
elTebels”, xolo van dirki _ @gadamdeb daavadebas”. aRniSnuli termini da Se-
sabamisad principi evropis sasamarTlom pirvelad warmoadgina saberZneTisa
da SeerTebuli samefos saqmeSi.

is garemoeba, rom saxelmwifo organoebs Sefasebis zRvris saxiT aqvT
garkveuli Tavisufleba, ar gamoricxavs strasburgis organoebis mier
SezRudvis samarTlianobis gadamowmebas. e.i. saxelmwifosaTvis miniWebuli
Tavisufleba usazRvro ar aris da igi unda eqvemdebarebodes konvenciis mier
dadgenil sazRvrebs. evropis sasamarTlo detalurad ganixilavs, Tu:

@ramdenad aucilebeli iyo SezRudva demokratiul sazogadoebaSi da
iyo Tu ara aRniSnuli SezRudva misaRwevi kanonieri miznis proporci-
uli.”

evropis sasamarTlom Tavissave miRebul mraval gadawyvetilebaSi xazi
gausva imas, rom igi ar warmoadgens me-4 instanciis sasamarTlos. adamianis
uflebaTa dacvaSi evropis sasamarTlos damxmare roli akisria Sida organoe-
bisadmi. sasamarTlo mis xelT arsebuli yvela mtkicebulebisa da faqtoris
gaTvaliswinebiT Sefasebas ukeTebs saxelmwifos Sida organoebis mier gamot-
anil gadawyvetilebas.

saxelmwifosaTvis konvenciiT miniWebuli Sefasebis Tavisufleba
yovelTvis erTi da igive ar aris. aq gadamwyvet faqtors TamaSobs:

a) SesazRudavi uflebis xasiaTi

saqmeSi _ Barthold v. Germany _ sasamarTlom gansazRvra, rom:

@..sityvis Tavisuflebis SezRudva me-10 muxlis me-2 nawilSi mocemuli
miznis misaRwevad mometebuli damajereblobiT unda Camoyalibdes.”

TviT erTsa da imave muxlis SezRudvebTan dakavSirebiTac ki evropis sasa-
marTlo gamokvlevas SeiZleba sxvadasxva simkacriT miudges da sxvadasxva dro
dauTmos da saxelmwifos, komerciul sakiTxebze sityvis Tavisuflebis
SezRudvisas, mianiWos Sefasebis SedarebiT farTo Tavisufleba, vidre im sak-
iTxebze, romlebic zogadad exeba sazogadoebis keTildReobas (magaliTad,
politikuri an sazogado debatebi, romlebic exeba sazogadoebas).

b) evropuli konsesusis arseboba, rac gulisxmobs evropis saxelmwifoe-
bs Soris saerTo sakanonmdeblo safuZvlebisa da praqtikis arsebobas. aseT
SemTxvevaSi saxelmwifos mier ganxorcielebul SezRudvas eniWeba ufro vi-
wro Sefasebis Tavisufleba da, Sesabamisad, izrdeba evropis sasamarTlos mier
SezRudvis konvenciasTan Sesabamisobis gamokvlevis simkacrec. magaliTad,
razmusenis saqmeSi sasamarTlom im garemoebis safuZvelze, rom ar arsebobda
saerTo sakanonmdeblo baza, konvenciis moTxovnebis Sesabamisad cno me-8 mux-
lis SezRudvisas daniis saxelmwifos Sefasebis zRvari da aRniSna, rom:

me-11 muxli _ Sekrebisa da gaerTianebis Tavisufleba
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adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

@xelSemkvreli saxelmwifoebi sargebloben garkveuli @Sefasebis zR-
variT”... Sefasebis zRvari sxvadasxva faqtoris Sesabamisad sxvadasxvaa...
erT-erT aseT faqtorad SeiZleba mogvevlinos xelSemkvrel mxareeb-
sa da kanons Soris saerTo safuZvlebis arseboba”.

g) kanonieri miznis xasiaTi, romlis miRwevasac cdilobs saxelmwifo.
calkeul saqmeebze (maT Soris, lenderis saqme) gamotanil gadawyvetilebebSi
evropis sasamarTlom saxelmwifoebs daudgina Sefasebis SedarebiT farTo
zRvari da moqmedebis Tavisufleba iseTi kanonieri miznis misaRwevad, rogor-
icaa erovnuli uSiSroeba. kidev ufro didia aseTi miznis misaRwevad Sefaseb-
is zRvari sagangebo an saomari mdgomareobis dros. SedarebiT mcirea Sefase-
bis zRvari janmrTelobis an zneobis dacvis kanonieri miznis misaRwevad. ma-
galiTad, evropis sasamarTlom saqmeSi _ Dudgeon v. Ireland, romelic exeboda
zrdasrul, srulwlovan axalgazrdebs Soris homoseqsualuri kavSiris sisx-
lis samarTlis wesiT dasjas, daadgina me-8 muxlis darRveva da aRniSna, rom:

@warmoadgens piradi cxovrebis yvelaze intimur mxares... Sesabamisad,
uflebis SezRudvisaTvis unda arsebobdes gansakuTrebiT mniSvnelo-
vani safuZveli.”

magram sasamarTlom aRniSnul saqmeSive konvenciis moTxovnebis Sesabamis-
ad cno CrdiloeT irlandiaSi 21 wlamde axalgazrdasTan homoseqsualuri kav-
Siris sisxlis samarTlis wesiT dasja, am sazogadoebaSi zneobis dacvix inter-
esebidan gamomdinare.

me-11 muxlTan mimarTebaSi saxelmwifoebs Sefasebis kriteriumebi yvelaze
ufro SezRuduli aqvT politikur gaerTianebebsa da partiebTan mimarTeba-
Si.

SezRudva im kanonieri miznis proporciuli unda iyos, romlis miRw-
evasac igi emsaxureba.

rogorc aRvniSneT, imisaTvis, rom konvenciis me-8_me-11 muxlebSi gaTval-
iswinebuli adamianis uflebaTa SezRudva Seesabamebodes konvenciis moTx-
ovnebs, saWiroa:

@Sesabamisobis mWidro kavSiri [saxelmwifos mier uflebaze gamoyeneb-
ul] RonisZiebebsa da im kanonier mizans Soris, romlis miRwevasac sax-
elmwifo cdilobs SezRudviTi RonisZiebis ganxorcielebiT.”

saxelmwifos moqmedebis proporciulobis Sefasebisas evropis sasamarT-
lo ganixilavs, Tu:

1. ramdenad iyo saxelmwifos mier adamianis uflebaTa SezRudva gadaude-
beli sazogadoebrivi saWiroebis proporciuli;

2. ramdenad Seesabameba da akmayofilebs konvenciis moTxovnebs is kanon-
ieri mizani, romlis miRwevasac saxelmwifo cdilobs uflebis SezRudviT.

swored aRniSnuli kriteriumebis gaTvaliswinebiT Seafasa evropis sasa-
marTlom saxelmwifos mier korespondenciaze uflebis SezRudvis konvenci-
is moTxovnebTan Sesabamisoba saqmeSi _ Golder v. the United Kingdom. aRniSnul saqme-
Si cixis administraciam gasinja da SeaCera braldebulis werili, romlis
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adresatic iyo braldebulis damcveli. marTalia, cixis administracias
SeerTebuli samefos kanonmdeblobiT miniWebuli hqonda ufleba gansazRvrul
SemTxvevebSi patimarTa korespondenciisaTvis zedamxedveloba gaewia, magram
sasamarTlom, romelmac ver dainaxa patimris mier damcvelisaTvis werilis
gagzavnis SeCerebaSi saxelmwifosaTvis gadaudebeli sazogadoebrivi aucile-
bloba, iseve rogorc werilis SeCerebiT danaSaulisa da uwesrigobis aRkve-
Tis aucilebloba (rogorc amas amtkicebda SeerTebuli samefos mTavroba),
konvenciis moTxovnebis sawinaaRmdegod gamoacxada cixis administraciis mier
ganxorcielebuli SezRudva. sapirispiro gadawyvetileba gamoitana evropis
sasamarTlom da, konvenciis moTxovnebis Sesabamisad, cno patimris mier uax-
loes naTesavebTan (ded-mama) gagzavnili werilis SeCereba im motiviT, rom es
werilebi Seicavda muqaris elementebs da, Sesabamisad, cixis administraciis
moqmedebac (werilebis SeCereba) gamarTlebuli iyo saxelmwifoSi wesrigis
dacvis interesebiT.

konvencia ar aniWebs xelSemkvrel mxareebs adamianis uflebis SezRudvis
Tavisuflebas, Tu arsebobs kanonieri miznis miRwevis sxva kanonieri saSuale-
ba (markeqsi belgiis winaaRmdeg). proporciulobis principi irRveva iseTi
SezRudvis drosac, rodesac saxelmwifos ar SeuZlia daamtkicos SezRudvis
aucilebloba. magaliTad, saqmeSi _ kokinakisi saberZneTis winaaRmdeg _ sax-
elmwifom ver warmoadgina argumentacia ganmcxadeblis winaaRmdeg imasTan
dakavSirebiT, rom es ukanaskneli @Seuferebeli saSualebebiT” eweoda prozel-
itizms saberZneTSi.

saxelmwifos mier adamianis uflebaze ganxorcielebuli SezRudvis pro-
porciulobaze SeiZleba mniSvnelovani zegavlena moaxdinos drois faqtor-
mac, iseve rogorc konkretuli saqmis sxvadasxva detalma (mosaxleobis men-
talitetma da individis asakma).

daskvna

me-8_me-11 muxlebs, konvenciis sxva muxlebisagan gansxvavebiT, aqvs origi-
naluri struqtura. muxlebis pirveli nawilebSi Camoyalibebulia uflebebi,
romlebic garantirebulia konvenciiT, xolo meore nawilebSi saxelmwifoebs
aZleven Tavisuflebas, raTa maT SezRudon aRniSnuli uflebebi.

imisaTvis, rom saxelmwifos mier uflebis SezRudva Seesabamebodes kon-
venciis moTxovnebs, unda dakmayofildes ramdenime kriteriumi, kerZod:

1. SezRudva gaTvaliswinebuli unda iyos saxelmwifos kanonmdeblobiT;

a) kanoni, romelic adgens SezRudvas, unda iyos xelmisawvdomi;

b) kanoni, romelic adgens SezRudvas, unda iyos naTeli (gaTvaliswinebadi);

2. SezRudvas unda hqondes erTi an ramdenime kanonieri mizani, romelic
mocemulia am muxlis meore nawilSi.

3. SezRudva aucilebeli unda iyos demokratiul sazogadoebaSi:

a) unda arsebobdes gadaudebeli sazogadoebrivi aucilebloba,

b) SezRudva unda iyos im miznis proporciuli, romlis miRwevac saxelm-
wifos surs am SezRudviT.

me-11 muxli _ Sekrebisa da gaerTianebis Tavisufleba
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me-13 muxli

ufleba samarTlebrivi dacvis
Sinasaxelmwifoebriv efeqtur saSualebaze

yvelas, visac daerRva am konvenciiT gaTvaliswinebuli
uflebebi da Tavisuflebebi, aqvs samarTlebrivi dacvis efeqturi

saSualeba saxelmwifo xelisuflebis winaSe _ miuxedavad imisa,
rom es darRveva Cadenilia pirTa mier samsaxurebrivi

uflebamosilebis ganxorcilebisas.

evropis sasamarTlos ori mosamarTlis ganmartebiT, konvenciis me-13 mux-
li aris yvelaze ufro bundovani konvenciaSi warmodgenil muxlebs Soris.
evropis sasamarTlos precedentuli samarTlis Tanaxmad, me-13 muxlisadmi
mimarTva SeiZleba konvenciaSi an TandarTuli oqmebSi warmodgenil romelime
uflebasTan kavSirSi. xsenebulidan gamomdinare, me-13 muxls akisria sub-
sidiruli ufleba sxva muxlebTan mimarTebiT, Tumca, sasamarTlos mier nebi-
smieri substanciuri muxlis saxelmwifos mier daurRvevlad cnobis Semdeg,
SesaZloa, ganxilul iqnes momCivanis mier Sinasaxelmwifoebrivi dacvis efeq-
turi saSualebisadmi mimarTvis SesaZlebloba, xolo am ukanasknelis arqonis
damtkicebis SemTxvevaSi dafiqsirdes me-13 muxlis darRveva. me-13 muxli
gulisxmobs saCivris aramarto ganxilvas, aramed darRveviT gamowveuli zianis
anazRaurebasac.

aRniSnuli muxli uzrunvelyofs piris uflebas Sinasaxelmwifoebriv efeq-
tian saSualebaze, Tuki am ukanasknelis azriT, mas daerRva konvenciiT an Tan-
darTuli muxlebiT gaTvaliswinebuli romelime ufleba an Tavisufleba.
saqmeSi Soering v. U.K. sasamarTlom me-13 muxlTan dakavSirebiT ganacxada:

@me-13 muxli uzrunvelyofs saxelmwifoSi samarTlebrivi dacvis
efeqtian saSualebas konvenciaSi warmodgenil uflebebsa da Tavisu-
flebebze, ra saxiTac ar unda iyos isini asaxuli Sida kanonmdeblo-
baSi~.

sasamarTlom analogiurad ganmarta me-13 muxlis arsi saqmeSi Klass v. FRG.

@me-13 muxli ganmartebul unda iqnas, rogorc uzrunvelyofa
@erovnuli xelisuflebis winaSe efeqturi dacvis saSualebisa~ yve-
lasaTvis, visac miaCnia, rom konvenciiT gaTvaliswinebuli misi
uflebebi da Tavisuflebebi dairRva~.

bunebrivia, ibadeba kiTxva, Tu ra saWiroa me-13 muxli maSin, rodesac evro-
puli konvenciis me-6 muxli uzrunvelyofs saqmis samarTliani ganxilvis
uflebas. am or muxls Soris gansxvaveba mdgomareobs SemdegSi:

1. konvenciis me-6 muxli saqmis samarTliani ganxilvis uflebas uzrunve-
lyofs nebismier samoqalaqo Tu sisxlis samarTlis saqmeze, xolo me-13 muxli
uzrunvelyofs efeqtiani dacvis saSualebas mxolod konvenciiT gansazRvrul
uflebaTa savaraudo darRvevasTan dakavSirebiT;
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2. me-6 muxli uzrunvelyofs mxolod sasamarTlo mosmenis uflebas ma-
Sin, rodesac me-13 muxli gulisxmobs ara mxolod sasamarTlo proceduras,
aramed sxva saSualebebsac, romlebic aucileblad efeqtiani unda iyos.

umetes SemTxvevebSi me-13 muxlis moTxovnebs akmayofilebs me-6 da me-5 mux-
lis me-4 punqtiT garantirebuli saSualebebi. gamonakliss warmoadgens de-
portaciasTan dakavSirebuli saqmeebi, romlebSic saqmis mxolod sasamarTlo
ganxilva me-13 muxlis moTxovnebs ver akmayofilebs.

evropuli sasamarTlos precedentuli samarTali ganmartavs, Tu ras
moicavs efeqtiani dacvis saSualeba:

1. me-13 muxlSi miTiTebuli uflebamosili organo aucilebeli ar aris
iyos sasamarTlo;

2. Tuki uflebamosili organo ar aris sasamarTlo organo, igi unda
iyos uflebamosili Sesabamisi gadawyvetilebis miRebaze;

3. erT calkeul dacvis saSualebas ar SeuZlia, srulad daakmayofi-
los me-13 muxlis moTxovnebi. Tumca, garkveulma saSualebebma, rom-
lebic calke aRebulni ver akmayofileben me-13 muxlis moTxovnebs,
SesaZloa, erTad ukve SeZlon efeqturi saSualebis arsebobis moTxov-
nis dakmayofileba.

4. xelSemkvreli mxareebi sargebloben gansazRvruli SexedulebiT,
Tu rogor uzrunvelyon dacvis efeqtiani saSualebebi savaraudo dar-
RvevebisTvis. miT umetes, mravalferovania me-13 muxliT dadgenili
valdebulebebis farglebi da damokidebulia imaze, Tu romeli uflebis
darRvevasTan dakavSirebiT Civis ganmcxadebeli.

5. rodesac piri acxadebs, rom man ganicada wameba, efeqtiani dacvis
saSualeba moicavs _ gamoZiebis warmoebas pasuxismgebel pirTa gamo-
saaSkaraveblad da dasasjelad, momCivanis xelmisawvdomobas sagamoZie-
bo procesze da, saWiroebis SemTxvevaSi, kompensaciis gadaxdas.

me-13 muxls axasiaTebs garkveuli SezRudvebic. ar SeiZleba xsenebuli mux-
lisadmi mimarTva maSin, rodesac konvenciiT an TandarTuli muxlebis darRve-
va gamowveulia saxelmwifos Sida kanonmdeblobiT1. im SemTxvevaSi, Tuki sa-
marTlebrivi dacvis aseTi saSualeba moTxovnilia msgavs garemoebebSi,
saWiroa, rom konvencia warmoadgendes erovnuli kanonmdeblobis nawils.
erovnul sasamarTloebs unda gaaCndeT uflebamosileba, gaauqmon Sesabamisi
kanonmdebloba maSin, rodesac sasamarTlo daadgens, rom kanonmdebloba ar
Seesabameba konvencias.

me-13 muxliT nagulisxmevi SezRudva dakavSirebulia erovnuli uSiSroe-
bis sferosa da policiis mier ganxorcielebul farul TvalTvalTan. im SemTx-
vevaSi, rodesac xelyofilia piris piradi cxovrebis ufleba faruli
TvalTvaliT, me-13 muxlis mkacri ganmarteba moiTxovs, rom Sesabamis pirs
ufleba hqondes, gaasaCivros TvalTvali, kompetenturma sasamarTlom ki gaama-
rTlos an uaryos TvalTvalis kanonzomiereba. magram aRniSnuli ganxorciele-
buli rom iqnes, Sesabamisma pirma unda icodes, rom mis mimarT xorcieldeba
piradi cxovrebis uflebis darRveva anu TvalTvali. magram pirma Tu uwyis

1 Aydin v. Turkey.

me-13 muxli _ ufleba samarTlebrivi dacvis Sinasaxelmwifoebriv efeqtur saSualebaze
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TvalTvalis Sesaxeb, maSin es ukanaskneli kargavs Tavis efeqturobas. amito-
mac sasamarTlom gadawyvita, rom aseT saqmeebSi samarTlebrivi dacvis erovnu-
li saSualeba unda iyos maqsimalurad efeqturi gamomdinare problemis
konkretuli xasiaTidan2.

rac Seexeba me-13 muxlis gansakuTrebul xasiaTs me-5 muxlis me-4 punqtiTa
da me-6 muxlis 1-li punqtiT dacul uflebebTan dakavSirebiT, es ukanaskneli
muxlebi ufro mkacr valdebulebebs uyeneben saxelmwifoebs, vidre me-13 mux-
li. Sesabamisad, rodesac sasamarTlo daadgens, rom adgili hqonda me-5 mux-
lis me-4 punqtis an me-6 muxlis 1-li punqtis darRvevas, igi aRar ganixilavs
me-13 muxlis darRvevis sakiTxs.

2 Leander v. Sweden 1987  wlis 26 martis gadawyvetileba.
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me-14 muxli

diskriminaciis akrZalva

konvenciiT gaTvaliswinebul uflebaTa da TavisuflebaTa ganxorcieleba
uzrunvelyofilia diskriminaciis gareSe iseT safuZvlebze, rogoricaa sqe-
si, rasa, kanis feri, ena, religia, politikuri Tu sxva Sexedulebebi, erovnu-
li Tu socialuri warmoSoba, erovnuli umciresobisadmi kuTvnileba, qoneba,
dabadeba Tu sxva statusi.

 iuristTa azriT, konvenciis erT-erT mTavar xarvezs warmoadgens masSi
iseTi muxlis arqona, romelic erovnul umciresobaTa uflebebs daicavda. me-
13 muxlis msgavsad me-14 muxlis darRvevasTan dakavSirebuli saCivari, Sesa-
Zloa, sasamarTlos winaSe wardgenil iqnes mxolod konvenciis me-2_me-12 mux-
lebsa da damatebiT oqmebSi mocemul romelime substanciur uflebasTan er-
TobliobaSi. me-14 muxli moiTxovs, rom substanciuri uflebebis ganxor-
cielebisas ar iqnes daSvebuli diskriminacia. me-13 muxlisagan gansxvavebiT
saqmeSi CarTvamde igi ar moiTxovs substanciuri uflebis darRvevasTan dakav-
Sirebul mtkicebulebas.

diskriminaciis SesaZlo formebi, romlebic CamoTvlilia me-14 muxlSi,
amomwuravi ar aris.

diskriminaciasTan dakavSirebuli erT-erTi pirveli saqme gaxldaT Belgian
Linguistics v. Belgiu. saqme exeboda frangulad molaparake belgielebs, romlebic
cxovrobdnen holandiurad molaparake municipalitetebSi da moiTxovdnen
uflebas, TavianTi SvilebisaTvis uzrunveleyoT ganaTleba frangul enaze.
saqmeze miRebul gadawyvetilebaSi sasamarTlom Camoayaliba ZiriTadi princ-
ipebi da midgomebi me-14 muxlTan dakavSirebiT:

Tanasworobis principi irRveva, rodesac gansxvavebas ar gaaCnia obieq-
turi da gonivruli gamarTleba. gamarTlebis arseboba unda Sefasdes
RonisZiebis miznebTan da SedegebTan mimarTebiT, ra drosac gaTval-
iswinebul unda iqnes is principebi, romlebic prevalireben demokra-
tiul sazogadoebaSi. mopyrobis gansxvaveba konvenciiT gansazRvruli
uflebis ganxorcielebisas ara marto unda emsaxurebodes kanonier mi-
zans. me-14 muxlis darRveva ikveTeba maSinac, roca dadgindeba, rom
proporciulobis principi iyo darRveuli misaRwevi miznis ganxor-
cielebasa da gamoyenebul saSualebas Soris.

sasamarTlos mier dadgenili principebi:

1. aqvs Tu ara adgili gansxvavebul mopyrobas?

aRniSnul kiTxvaze pasuxis gacemamde, pirvel rigSi, gasaTvaliswinebelia is gare-
moeba, SesaZlebelia Tu ara situaciebis Sedareba? xsenebul konteqstSi diskrimina-
cia warmoadgens xalxisadmi gansxvavebul mopyrobas gansxvavebul situaciebSi1.

1 ix. sasamarTlos gadawyvetileba saqmeze Fredlin v. Sweden, 1991 wlis 18 Tebervali.



360

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

saqmeze _ Van Der Mussels v. Belgium2 _ ganmcxadebeli iuristi amtkicebda, rom
misi profesia moiTxovda samarTlebrivi daxmarebis gawevas anazRaurebis
gareSe, rac, misi azriT, aseve ewinaaRmdegeboda konvenciis me-4 muxls. rac
Seexeba diskriminacias, is gamoixateboda imaSi, rom sxva profesiis pirebs ar
ekisrebodaT anazRaurebis gareSe samuSaos Sesrulebis valdebuleba _ magal-
iTad, eqimebs, veterinarebsa da stomatologebs. swored xsenebulidan gamom-
dinare, ganmcxadebeli amtkicebda diskriminaciis faqts me-4 muxlTan mimarTe-
biT. strasburgis sasamarTlom daadgina, rom adgili ar hqonia me-4 muxlis
darRvevas. Tumca, man iqve daadastura, rom xsenebuli ar gamoricxavs me-4 mux-
lis darRvevas me-14 muxlTan kavSirSi. analizis Sedegad sasamarTlom gadaw-
yvita, rom arsebobda fundamenturi xasiaTis sxvaobebi sxvadasxva profesie-
bs Soris, rac niSnavda imas, rom maTi Sedareba ar SeiZleboda.

2. axdens Tu ara gansxvavebuli qmedeba zegavlenas konvenciiT garan-
tirebul substanciur uflebaze?

maSin, rodesac me-14 muxlis darRvevis dadgena SesaZlebelia sasamarTlos
mier sxva substanciuri muxlis darRvevis aRiarebis gareSe, aucilebelia imis
damtkiceba, rom diskriminaciuli mopyroba konvenciiT garantirebuli
uflebis farglebs gareT ar xvdeba.

magaliTad, saqmeSi _ K. and W. v. the Netherlands _ mopasuxe mTavrobam neba
darTo holandiel moqalaqeTa ucxoel colebs (da ara qmrebs), moepovebinaT
holandiis moqalaqeoba. adamianis uflebaTa evropulma komisiam daadgina, rom
me-14 muxli ar exeboda saCivars, radganac konvenciiT moqalaqeobasTan dakav-
Sirebuli araviTari ufleba ar aris garantirebuli.

saqmeSi _ Gaygusuz v. Austria _ strasburgis sasamarTlom daadgina, rom me-14
muxli exeba gadaudebeli socialuri gadasaxadis miRebis uflebas, radganac
am ukanasknels moicavs konvenciis damatebiTi oqmis 1-li muxli, rogorc @ma-
terialur sikeTesTan dakavSirebul uflebas~3.

aRsaniSnavia, rom evropuli konvenciisagan gansxvavebiT samoqalaqo da
politikuri uflebaTa paqti moicavs zogad debulebas diskriminaciasTan
dakavSirebiT. xsenebuli debulebis darRveva, SesaZlebelia, gasaCivrebul
iqnes xelSemkvreli saxelmwifoebis winaaRmdeg, rodesac gansxvavebuli mopy-
roba aranairad ar arRvevs da zegavlenas ar axdens paqtis sxva uflebaze.

3. emsaxureba Tu ara kanonier mizans gansxvavebuli mopyroba?

ra mizans emsaxureba gansxvavebuli mopyroba? gamarTlebulia Tu ara mi-
zani obieqturad da gonivrulad?

strasburgis sasamarTlo me-14 muxlis darRvevas daadgens maSin, Tuki gasa-
Civrebuli gansxvavebuli mopyroba ar emsaxureba kanonier mizans. saqmeSi _
Darby v. Sweden4 _ ganmcxadebeli muSaobda SvedeTSi mravali wlis ganmavlobaSi
_ sakuTari adgilsamyofelis oficialurad daregistrirebis gareSe. mas

2 1983 wlis 23 noembris gadawyvetileba.
3 1996 wlis 16 seqtembris gadawyvetileba.
4 1990 wlis 23 oqtombris gadawyvetileba.



361

mosTxoves, gadaexada im eklesiis saeklesio mosakrebeli, romelsac igi ar
ekuTvnoda. arada, analogiur mdgomareobaSi myofi adamianebi, romlebic reg-
istrirebulni iyvnen sacxovrebel adgilze, gaTavisuflebul iqnen gadasaxa-
disagan. sasamarTlom ver daadgina, Tu ra kanonier mizans emsaxureboda xseneb-
uli araTanabari mopyroba da, Sesabamisad, aRniSna, rom adgili hqonda me-14
muxlis darRvevas damatebiTi oqmis 1-l muxlTan kavSirSi.

sasamarTlom Zalian mtkice pozicia daikava sqesis safuZvelze ganxor-
cielebul diskriminaciasTan dakavSirebiT, radganac sqesobrivi Tanasworo-
ba warmoadgens evropis sabWos erT-erT umTavres mizans. saqmeSi _ Van Raalte v.
Netherlands5 _ strasburgis sasamarTlom ganacxada, rom @Zalian myari mizezeb-
is arsebobas SeuZlia gaamarTlos mxolod sqesobriv niadagze gansxvavebuli
mopyroba, raTa es ukanaskneli SesabamisobaSi iyos konvenciasTan~. xsenebul
saqmeSi sasamarTlom daadgina, rom ganmcxadeblisaTvis garkveul sikeTeebze
uflebis CamorTmeva (uSvilo kaci, romelic iyo 45 wlis) im kanonis safuZvelze,
romelic exeba garkveul SeRavaTebs bavSvebis yolasTan dakavSirebiT, diskrim-
inaciuli iyo sqesobriv niadagze, radganac imave asakis uSvilo qalebs ar exe-
bodaT igive SeRavaTebi. sasamarTlom daadgina me-14 muxlis darRveva rogorc
qalebTan6, aseve kacebTan7 mimarTebiT.

sasamarTlo aseve Zalzed kritikuli iyo dabadebis8 da erovnebis9 safuZ-
velze ganxorcielebul diskriminaciasTan mimarTebiT. am ukanasknelTan
dakavSirebiT sasamarTlom daadgina, rom xelisuflebis organoebis uari _
erovnebis safuZvelze mieniWebinaT Turqi ganmcxadeblisaTvis socialuri
SeRavaTebi, romelic gamomdinareobda samuSao SeRavaTebidan _ ar emyarebo-
da aranairi saxis obieqtur Tu gonivrul gamarTlebas.

4. gamoyenebuli saSualebebi aris Tu ara misaRwevi kanonieri miznis
proporciuli?

maSin, rodesac sxvaoba mopyrobaSi SesaZloa gamarTlebul iqnes mraval
situaciaSi, xsenebuls ar SeuZlia gaamarTlos arapatiosani mopyroba. saqme-
Si National Union Belgian Police. v. Belgium sasamarTlom daadgina, rom profkavSire-
bisaTvis (romelic iyo ganmcxadebeli) konsultaciaze uaris Tqma proporci-
uli SezRudva iyo. igi emsaxureboda gonivruli balansis miRwevas profkav-
Sirebsa da dasaqmebulTa interesebs Soris, raTa uzrunvelyofiliyo pol-
icielTa Statis Sejereba da dabalanseba.

5. arasaTanado mopyrobis xarisxi nebismier SemTxvevaSi aWarbebs im Tavisu-
flebas, rac miniWebuli aqvT saxelmwifoebs konvenciis gamoyenebisas?

me-14 muxlis gamoyenebis dros saxelmwifoebi uflebamosilni arian,
isargeblon Sefasebis zRvris garkveuli TavisuflebiT maSin, roca xdeba gan-

5 1997 wlis 21 Tebervlis gadawyvetileba.
6 ix. sasamarTlos gadawyvetileba saqmeze Schuler-Zragan v. Switzerland, 1993 wlis 24  ivnisis
gadawyvetileba.
7 Burghartz v. Switzerland, 1994  wlis 22 Tebervlis gadawyvetileba.
8 Inze v. Austria, 1987  wlis 28 oqtombris gadawyvetileba.
9 Gagysuz v. Austria.

me-14 muxli _ diskriminaciis akrZalva
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sazRvra _ aqvs Tu ara adgili darRvevas. nebadarTuli Sefasebis zRvari damok-
idebulia gansaxilveli sakiTxis xasiaTTan, rogoric aris dabegvrasTan dakav-
Sirebuli sakiTxebi. Sefasebis zRvari rogorc wesi, Zalzed farToa10. arada
im sakiTxebTan mimarTebiT, romlebic exeba ojaxur cxovrebaze11 uflebas,
aseve, rasobriv gadaxrasTan dakavSirebul SemTxvevebSi Sefasebis zRvari
SezRuduli iqneba. saqme _ Petrovic v. Austria12 _ exeboda xelisuflebis organoe-
bis uars, miecaT anazRaurebadi Svebuleba mamebisaTvis imis safuZvelze, rom
gansaxilveli SeRavaTi xelmisawvdomi iyo mxolod dedebisaTvis. ganmcxade-
beli amtkicebda me-14 muxlis darRvevas me-8 muxlTan kavSirSi (ufleba ojax-
ur cxovrebaze). sasamarTlom aRniSna, rom xsenebuli uari warmoadgenda gan-
sxvavebul mopyrobas sqesobriv safuZvelze da rom dedebi da mamebi iyvnen
analogiur mdgomareobaSi maSinac, roca saqme exeboda Svilebis movlas. Tum-
caRa, sasamarTlom daadgina, rom avstriis xelisuflebis organoebs ar gada-
ulaxavT Sefasebis zRvari, radganac xelSemkvrel saxelmwifoebSi ar arsebob-
da saerTo midgoma am sferoSi. Sesabamisad, adgili ar hqonia me-14 muxlis
darRvevas.

me-15 muxli

gadaxveva sagangebo mdgomareobis dros
1. omis an sxva sagangebo mdgomareobis dros, rac emuqreba eris sicocx-

les, nebismier maRal xelSemkvrel mxares SeuZlia gaataros RonisZiebebi,
romlebic konvenciidan gamomdinare mis valdebulebebs ar Seesabameba. Tum-
ca, es SesaZlebelia mxolod im zRvramde, rasac moiTxovs mdgomareobis sim-
wvave da Tanac im pirobiT, rom saerTaSoriso samarTlis mixedviT, amgvari
RonisZiebebi ar aris SeusabamobaSi mxaris sxva valdebulebebTan.

2. am debulebis safuZvelze, dauSvebelia gadaxveva me-2 muxlidan, garda
im SemTxvevebisa, rodesac gardacvaleba marTlzomier saomar moqmedebaTa
Sedegia. dauSvebelia aseve gadaxveva me-3, me-4 (1-li punqti) da me-7 muxlebidan.

3. nebismieri maRali xelSemkvreli mxare, romelic iyenebs gadaxvevis am
uflebas, awvdis evropis sabWos generalur mdivans srul informacias mis mier
gatarebuli RonisZiebebisa da maTi mizezebis Sesaxeb. igi aseve acnobebs evro-
pis sabWos generalur mdivans, rodis Sewyvita moqmedeba am RonisZiebebma da
kvlav srulad amoqmedda konvenciis debulebebi.

me-15 muxli Zalian mniSvnelovani debulebaa, radganac igi uflebas aZlevs
xelSemkvrel mxares, SeaCeros yvela debulebaTa moqmedeba, garda absoluturi
uflebebisa, romlebic CamoTvlilia muxlis me-2 nawilSi.

sasamarTlos ganmartebiT, fraza _ @sagangebo mdgomareoba, romelic sa-
frTxes uqmnis eris sicocxles~ _ miuTiTebs gansakuTrebul krizisul situa-
ciaze an mdgomareobaze, romelic zegavlenas axdens mTel mosaxleobaze da

10 Wasa Liv Omsedigt and others v. Sweden.
11 Marckx. v. Belgium, 1979 wlis 13 ivnisis gadawyvetileba.
12 1998 wlis 27 martis gadawyvetileba.
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warmoadgens safrTxes sazogadoebrivi sicocxlisaTvis13. aRniSnuli gan-
sazRvreba ganmtkicebul iqna 1969 wels saxelmwifoTaSoriso saqmeSi saberZne-
Tis saxelmwifos winaaRmdeg, sadac komisiam gamoavlina 4 gansxvavebuli Semad-
geneli elementi:

1. sagangebo mdgomareoba unda iyos namdvili da imwuTieri;

2. misi Sedegebi zegavlenas unda axdendes mTel erze;

3. safrTxe unda eqmnebodes sazogadoebrivi sicocxlis gagrZelebas;

4. krizisi an saSiSroeba unda iyos gansakuTrebuli im mxriv, rom Cveu-
lebrivi RonisZiebebi an SezRudvebi, romlebic daSvebulia konvenciiT sazoga-
doebrivi usafrTxoebis SesanarCuneblad, janmrTelobisa da marTlwesrigi-
saTvis naTlad Seuferebeli unda iyos.

xelSemkvreli saxelmwifoebis xelisuflebis erovnulma organoebma unda
gadawyviton aseTi sagangebo mdgomareobis arseboba. aRniSnulis ganxor-
cielebisas isini sargebloben Sefasebis farTe zRvriT, rac SemdgomSi eqvem-
debareba strasburgis sasamarTlos zedamxedvelobas.

sasamarTlom gadawyvita, rom aseTi situacia arsebobda CrdiloeT irlan-
diasa da samxreT aRmosavleT TurqeTSi terorizmTan brZolis saxiT.

im SemTxvevaSi, Tuki adgili aqvs oms an me-15 muxliT gaTvaliswinebul sa-
gangebo mdgomareobas, umniSvnelovanes sakiTxs warmoadgens, @gamowveulia Tu
ara situaciis simwvaviT~ is RonisZiebebi, romlebic ganxorcielda mTavrobis
mier. saqmeSi _ Aksoy v. Turkey _ sasamarTlom daadgina, rom miuxedavad im
siZneleebisa, romlebic Tan axlavs terorizmTan brZolas, situaciis simwvaves
ar SeeZlo gaemarTlebina TurqeTis xelisuflebis organoebi, romlebmac gada-
uxvies me-5(3) muxlidan da 14 dRis ganmavlobaSi, mosamarTleze an sasamarT-
lo xelisuflebis ganxorcielebaze uflebamosil sxva pirze xelmisawvdomo-
bis gareSe, srul izolaciaSi amyofes terorizmSi eWvmitanili ganmcxadebe-
li. sasamarTlom aRniSna, rom ganmcxadebels ar gaaCnda dacvis sakmarisi sa-
Sualebebi. garda amisa, is dapatimrebuli iyo didi xnis ganmavlobaSi inter alia
advokatze xelmisawvdomobisa da sasamarTlos winaSe misi patimrobis gasa-
Civrebis SesaZleblobis gareSe14.

im SemTxvevaSic, Tuki saxelmwifos mier ganxorcielebuli RonisZiebebi
gamarTlebulia me-15 muxliT, saxelmwifos ar aqvs maTze dayrdnobis ufleba,
Tuki amiT daarRvevs saerTaSoriso samarTlis Tanaxmad mis mier aRebuli sxva
valdebulebebs. ufro metic, SesaZlebelia imis mtkiceba, rom saxelmwifos,
romelic aris rogorc konvenciis aseve samoqalaqo da politikur uflebaTa
Sesaxeb paqtis wevri, ar SeuZlia konvenciis Tanaxmad im uflebebidan gadaxve-
va, romlebic CamoTvlilia paqtis me-4 muxlSi da moxseniebuli ar aris me-15
muxlis me-2 punqtSi.

me-15 muxlis me-3 punqti kidev erT moTxovnas uyenebs saxelmwifos da
gulisxmobs, rom generaluri mdivani unda flobdes informacias ganxor-
cielebul gadaxvevasTan da gadaxvevis miznebTan dakavSirebiT.

13 Lawless v. Ireland.
14 aRniSnuli saqmisagan gansxvavebiT saqmeSi Brannigan and McBride v. the United Kingdom sasamarTlom
daadgina, rom gadaxveva akmayofilebda me-15 muxls, radganac arsebobda sakmarisi garantiebi
TviTnebobisa da uflebebis darRvevis sawinaaRmdegod, magaliTad, ganmcxadebels ufleba
hqonda, Sexvedroda advokatsa da eqims.

me-15 muxli _ gadaxveva sagangebo mdgomareobis dros
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me-17 muxli

uflebaTa borotad gamoyenebis akrZalva

am konvenciaSi ar SeiZleba raime ganimartos imgvarad, rom gulisxmobdes
romelime saxelmwifos, jgufis an piris uflebas, monawileobdes iseT saqmi-
anobaSi an ganaxorcielos qmedeba, romelic miznad isaxavs konvenciiT gaTval-
iswinebul uflebaTa da TavisuflebaTa ganadgurebas an am uflebaTa da Tavisu-
flebaTa imaze metad SezRudvas, vidre es dadgenilia konvenciiT.

konvenciiT garantirebuli bevri ufleba da Tavisufleba iWreba sxvaTa
uflebebsa da TavisuflebebSi. aRniSnuli gardauvalia pluralistur sazoga-
doebaSi.

konvenciis muxlebiT daculi uflebebi da Tavisuflebebi, romlebic Sesa-
Zloa iWrebodes sxvaTa uflebebsa da TavisuflebebSi (sityvis Tavisufleba,
gaerTianebis Tavisufleba, ufleba pirad da ojaxur cxovrebaze da sakuTre-
biT sargebloba) eqvemdebareba nebadarTul SezRudvebs.

me-17 muxlis umTavresi daniSnulebaa im pirTa uflebebis uaryofa, romel-
Ta mizansac warmoadgens TavianTi uflebisa Tu Tavisuflebis ganxorcielebiT
sxvaTa uflebebisa Tu TavisuflebebisaTvis zianis miyeneba. swored aRniSnul-
idan gamomdinare, me-17 muxli iqna moSveliebuli erT-erTi mwerlis mimarT,
romelic amtkicebda, rom mis winaaRmdeg aRZrul iqna sisxlis samarTalwar-
moeba erT-erTi statiis gamoqveynebis gamo. statia eWvis qveS ayenebda gazis
kamerebis arsebobas, romelSic nacistebi ebraelebs anadgurebdnen.15

Tumca, me-17 muxli ar aZlevs saSualebas konvenciis wevr saxelmwifoebs,
SezRudon da moaxdinon aseTi eqstremistebis yvela uflebis SezRudva. daS-
vebulia mxolod iseTi uflebebis SezRudva, romelTa ganxorcielebiTac Se-
sabamisi pirebi cdiloben, ziani miayenon sxvaTa uflebebsa da Tavisuflebebs.
saxelmwifos aseve ar SeuZlia me-17 muxls daeyrdnos da uflebis borotad
gamoyenebis motiviT, teroristebs SeuzRudos me-5 muxliT garantirebuli
Tavisuflebisa da usafrTxoebis ufleba, aseve, samarTliani sasamarTlo
ufleba, romelic garantirebulia me-6 muxliT.16

Glimmerveen and Hagenbeek v. Netherlands saqmeze miRebul gadawyvetilebaSi
adamianis uflebaTa evropulma komisiam ganacxada:

me-17 muxli moicavs uflebebs, romlebic ganxorcielebis SemTxvevaSi
xels Seuwyoben piris Cabmas iseT qmedebaSi, romlis mizansac warmoad-
gens konvenciaSi gaTvaliswinebuli romelime ufleba an Tavisufleba.

15 Pierre Marais v. France.
16 Lawless v. Ireland, 1961 wlis 1 ivlisis gadawyvetileba.
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17 Kamma v. Netherlands.

me-18 muxli

uflebebze SezRudvaTa gamoyenebis
farglebi

xsenebul uflebaTa da TavisuflebaTa konvenciiT daSvebuli SezRudvebi
gamoiyeneba mxolod maTTvis gaTvaliswinebuli miznebisaTvis.

konvenciis me-14 muxlis msgavsad, me-18 muxlze dayrdnoba SesaZlebelia
mxolod konvenciis sxva muxlebTan kavSirSi. sxva muxlTan kavSirSi SeiZleba,
rom dadgindes me-18 muxlis darRveva, magram mxolod me-18 muxlis darRvevis
dafiqsireba SeuZlebelia.17 me-18 muxlze dayrdnoba xSirad xdeba me-17 muxl-
Tan erTad. me-18 muxlis mizans warmoadgens SeniRbuli motivi. magaliTad, igi
ukrZalavs cixis oficers patimris izolirebas SeniRbuli marTlwesrigis
darRvevisa da danaSaulis Cadenis aRkveTis motiviT, rodesac izolirebis nam-
dvil daniSnulebas warmoadgens patimris moraluri simtkicis gatexva.

me-18 muxlze dayrdnobasTan dakavSirebiT unda aRiniSnos, rom mtkicebis
tvirTi ekisreba ganmcxadebels, romelmac unda daajeros sasamarTlo, rom
saxelmwifom daarRvia keTilsindisierebis principi da borotad gamoiyena mis
xelT arsebuli Zalaufleba.
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konvenciis 1-li damatebiTi oqmis 1-li muxli
sakuTrebis ufleba

1. adamianis uflebaTa evropuli konvenciis pirveli damatebiTi oqmis
pirveli muxli iTvaliswinebs sakuTrebis uflebas.1

2. am debulebis mixedviT:

@yovel fizikur an iuridiul pirs aqvs ufleba, mSvidobianad isargeb-
los Tavisi sakuTrebiT. ar SeiZleba, vinmes CamoerTvas Tavisi sakuTre-
ba, garda sajaro interesisaTvis da kanoniTa da saerTaSoriso samarT-
lis principebiT gaTvaliswinebuli pirobebiT.

Tumca, zemoxsenebuli debulebebi aranairad ar zRudavs saxelmwifos
uflebas, ganaxorcielos iseTi kanonebi, romelTac igi saWirod Tvlis,
raTa gaakontrolos sakuTrebis gamoyeneba saerTo interesebis Sesabam-
isad an uzrunvelyos gadasaxadebis, Senatanebis an jarimebis gadaxdis
mokreba.~

3. konvencia ar aris adamianis uflebaTa dacvis sferoSi arsebuli erTa-
derTi saerTaSoriso dokumenti, romelic aRiarebs sakuTrebis uflebas.2

amasTanave, am uflebis evropul konvenciaSi asaxvis mcdelobebs garkveuli
winaaRmdegobebi axlda. kerZod, didma britaneTma da SvedeTma dasves sakiTxi
imis Taobaze, sakuTrebis uflebis konvenciaSi asaxva zedmetad xom ar Sebo-
Wavda saxelmwifos uflebamosilebas _ ganaxorcielos nacionalizaciis pro-
gramebi politikuri da socialuri miznebisaTvis.3 am debulebis sabolood
miRebuli formulireba iTvaliswinebs sakuTrebis SezRudvis uflebas.4

4. saxelmwifos socialuri da ekonomikuri politikis gatarebaSi gaaCnia
Sefasebis farTo zRvari5, romelic zRudavs sakuTrebis uflebas.6 Tumca, es
ar niSnavs imas, rom sasamarTlos amgvari SezRudvis kanonierebis SefasebaSi
araviTari roli ar gaaCnia. adamianis uflebaTa evropulma sasamarTlom saqme-
Si @jeimsi gaerTianebuli samefos winaaRmdeg~ 7 ganacxada:

@...miuxedavad imisa, rom sasamarTlos ar SeuZlia, erovnuli xelisu-
flebis organoebis mier ganxorcielebuli Sefaseba Caanacvlos Tavisi
SefasebiT, igi valdebulia, gasaCivrebuli zoma gadasinjos pirveli
damatebiTi oqmis pirveli muxlis Sesabamisad da, amgvarad, moaxdinos
im faqtebis gamokvleva, romelzedac erovnuli xelisuflebis orga-
noebma TavianTi moqmedebebis ganxorcielebisas miuTiTes~ (punqti 46).

1 adamianis uflebaTa evropuli sasamarTlo, saqme @marqsi belgiis winaaRmdeg~, Marcx v. Belgium,
A31 (1979).
2 adamianis uflebaTa sayovelTao deklaracia, magaliTad, adgens, rom: @1. yovel adamians aqvs
ufleba, flobdes qonebas rogorc erTpirovnulad, ise sxvebTan erTad. 2. aravis ar unda
CamoerTvas qoneba TviTneburad.~ (Sdr. adamianis uflebaTa samoqalaqo da politikur uflebaTa
saerTaSoriso paqti, sadac es ufleba ar iqna Setanili).
3 ix. harisi, o’boili da uorbriki, adamianis uflebaTa evropuli konvenciis samarTali, 1995,
(Harris, O’Boyle and Warbrick, Law of the European Convention on Human Rights), gv. 516.
4 ix., kerZod, pirveli damatebiTi oqmis pirveli muxlis me-2 nawili.
5 @Sefasebis zRvaris~ koncefciaze ufro vrclad ix. punqti 94.
6 gadawyvetileba saqmeSi @jeimsi gaerTianebuli samefos winaaRmdeg~, James v. United Kingdom, A98
(1986), p. 46.
7 A98 (1986).
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5. bolo wlebis ganmavlobaSi, adamianis uflebaTa evropulma sasamarT-
lom mis mier ganxilul mraval saqmeSi daadgina, rom saxelmwifom gadaaWarba
Tavisi Sefasebis zRvars da pirveli oqmis pirveli muxliT garantirebuli
sakuTrebis ufleba daarRvia.8

uflebis zogadi mimoxilva

farglebi

6. pirveli damatebiTi oqmis pirveli muxlis ganmartebisas, upirveles
yovlisa, mxedvelobaSi unda iqnes miRebuli, rom sakuTrebis an @qonebis~ cne-
ba Zalian farTodaa ganmartebuli. is moicavs ekonomikuri interesebis far-
To wres. maT Soris, 1-li muxlis dacviT sargeblobs: moZravi an uZravi qoneba,
qonebrivi an araqonebrivi kapitali, rogoricaa aqcia an patenti, saarbitra-
Jo gadawyvetileba, pensiis miRebis ufleba, mesakuTris ufleba qiris miReba-
ze, samewarmeo saqmianobis ganxorcielebasTan dakavSirebuli ekonomikuri
interesebi, garkveuli profesiiT muSaobis ufleba, garkveuli garemoebebis
dadgomis kanonieri molodini, sasarCelo moTxovna da kinoTeatris klientura.9

7. amasTan, pirveli damatebiTi oqmis pirveli muxlis dacva ar gamoiyene-
ba, Tu wardgenili ar iqneba moTxovna Sesabamisi qonebis mimarT _ dacvis qveS
imyofeba mxolod arsebuli sakuTreba da ara sakuTrebis momavalSi SeZenis
ufleba. aqedan gamomdinare, magaliTad, qonebis memkvidreobiT miRebis molo-
dini ar sargeblobs pirveli muxlis dacviT.

8. mniSvnelovania imis gaTvaliswineba, rom pirveli damatebiTi oqmis pirve-
li muxli gamoiyeneba rogorc fizikuri, ise iuridiuli pirebis mimarTac.10

sami wesi

9. adamianis uflebaTa evropuli sasamarTlo pirveli damatebiTi oqmis
pirvel muxls ganmartavs, rogorc sami konkretuli wesis momcvels. es anal-
izi sasamarTlos mier pirvelad gakeTda saqmeSi @sporongi da lonorTi Sve-
deTis winaaRmdeg~,11 romelic pirveli damatebiTi oqmis pirveli muxlis Taoba-
ze sasamarTlos erT-erT yvelaze mniSvnelovan gadawyvetilebas warmoadgens.

8 ix, magaliTad, @sporongi da lonorTi SvedeTis winaaRmdeg~ (Sporrong and Lonnorth v. Sweden), A58,
1982; @hentrihi safrangeTis winaaRmdeg~ (Hentrich v. France), A 296-A, 1994; @wminda monastrebi
saberZneTis winaaRmdeg~ (Holy Monasteries v. Greece), A 301-A, 1994; @presos kompania naviera sa
belgiis winaaRmdeg~ (Pressos Compania Naviera SA v. Belgium), A332, 1995; @aka TurqeTis winaaRmdeg~
(Aka v. Turkey), 1998-VI, 1998; @papaCelasi saberZneTis winaaRmdeg~ (Papachelas v. Greece), 1990 wlis 25
marti; @brumaresku rumineTis winaaRmdeg~ (Brumaresku v. Romania), 1999 wlis 28 oqtomberi;
@imoboliare safi italiis winaaRmdeg~ (Immobiliare Saffi v. Italy), 1999 wlis 28 oqtomberi; @spaceki
CexeTis respublikis winaaRmdeg~ (Spacek v. Czech Republic), 9 noemberi 1999; @beieleri italiis
winaaRmdeg~ (Beyeler v. Italy), 2000 wlis 5 ianvari; @Sasaniu safrangeTis winaaRmdeg~ (Chassagnou v.
France), 2000 wlis 29 aprili; @karbonara da ventura italiis winaaRmdeg~ (Carbonara and ventura v.
Italy), 2000 wlis 30 maisi; @saberZneTis yofili mefe da sxvebi saberZneTis winaaRmdeg~ (Former
King of Greece and Others v. Greece), 2000 wlis 23 noemberi.
9 am sakiTxze sasamarTlo praqtikis detaluri analizisaTvis ix. qvemoT, punqti 42.
10 es naTelia pirveli muxlis pirvelive winadadebis formulirebidan: @yovel fizikur an
iuridiul pirs...~ (xazgasma Cvenia).
11 A52 (1982).

konvenciis 1-li damatebiTi oqmis 1-li muxli _ sakuTrebis ufleba 366
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10. saqme exeboda sakmaod Zvirad Rirebul sakuTrebas (Senobebi da miwis
nakveTebi) centralur SvedeTSi. Sesabamisi olqis administraciulma sabWom
gadawyvita, rom es sakuTreba ganviTarebisaTvis iyo saWiro, da, Sesabamisad,
gamoiyena ori gansxvavebuli zoma _ eqspropriaciis nebarTva (romelic gulisx-
mobda, rom sakuTreba SeiZleboda momavalSi eqspropriacias daqvemdebarebo-
da) da mSeneblobis akrZalva (nebismieri saxis Senoba-nagebobis mSenebloba).
erT-erTi mesakuTris qonebis mimarT eqspropriaciis nebarTva 25 wlis ganmav-
lobaSi, xolo mSeneblobis akrZalva – 23 wlis ganmavlobaSi moqmedebda. me-
ore qonebis mimarT eqspropriaciis nebarTva 8 wlis ganmavlobaSi gamoiyene-
boda, mSeneblobis akrZalva – 12 wlis ganmavlobaSi. manam, sanam es zomebi gam-
oiyeneboda, qonebis gayidva udavod ufro rTuli iyo. isini SemdgomSi gauqme-
bul iqna dagegmarebis politikis cvlilebis gamo. qonebis mesakuTreebma
pirveli damatebiTi oqmis pirveli muxlis safuZvelze saCivriT adamianis ufle-
baTa evropul sasamarTlos mimarTes. maT ar miuRiaT araviTari kompensacia im
periodSi, rodesac maTi qonebis mimarT Sesabamisi zomebi gamoiyeneboda.

11. pirveli kiTxva, romelzec sasamarTlos pasuxi unda gaeca, iyo Semdegi
_ pirveli muxlis Sinaarsidan gamomdinare, hqonda Tu ara saerTod adgili
sakuTrebis xelyofas? SvedeTis mTavrobis mtkicebiT, eqspropriaciis nebar-
Tva da mSeneblobis akrZalva warmoadgenda qalaqis dagegmarebis ganuyofel
nawils da, Sesabamisad, qonebiT mSvidobiani sargeblobis uflebis xelyofas
adgili ar hqonia. sasamarTlom dauyovnebliv uaryo es argumenti. man aRniSna,
rom, miuxedavad imisa, rom mesakuTreebis ufleba maT qonebaze (e.i. mesakuTre-
oba) xeluxlebeli darCa, praqtikaSi sakuTrebis uflebis ganxorcielebis Sesa-
Zlebloba mniSvnelovnad SeizRuda. sasamarTlos azriT, eqspropriaciis
nebarTvis wyalobiT, ganmcxadebelTa sakuTrebis ufleba @aramyari da advilad
gasauqmebeli~ gaxda.

Sesabamisad, sasamarTlom daadgina, rom adgili hqonda ganmcxadebelTa
sakuTrebis uflebis xelyofas. amis Semdeg man moaxdina pirveli muxlis anal-
izi, romelic eqvemdebareba da Sedgeba sami wesisgan:

@es debuleba [pirveli damatebiTi oqmis pirveli muxli] moicavs sam
wess. pirveli wesi, romelic zogadi xasiaTisaa, acxadebs sakuTrebiT mS-
vidobiani sargeblobis princips; is gaTvaliswinebulia pirveli nawi-
lis pirveli winadadebiT. meore wesi moicavs qonebis CamorTmevas da
am ukanasknels garkveul pirobebs uqvemdebarebs; is moipoveba imave
nawilis meore winadadebaSi. mesame wesi aRiarebs, rom saxelmwifos
ufleba aqvs, sxva zomebis garda, gaakontrolos qonebis gamoyeneba zog-
adi interesis Sesabamisad, iseTi kanonebis miRebiT, romelTac is auci-
leblad CaTvlis am mizniT; es wesi gaTvaliswinebulia pirveli muxlis
meore nawiliT~ (p. 61).

12. amis Semdeg, sasamarTlom ganixila meore wesis gamoyenebis sakiTxi da
daaskvna, rom adgili ar hqonia eqspropriacias, anu qonebis CamorTmevas. ganm-
cxadeblebs, kanonis mixedviT, nebismier dros SenarCunebuli hqondaT
sakuTrebiT sargeblobis, misi gayidvis, gasxvisebis an sxvagvarad gankargvis
ufleba. miuxedavad imisa, rom qonebis gayidva, xsenebuli zomebis gamoyenebis
gamo, ufro rTuli gaxda, ganmcxadeblebs mainc rCebodaT amis SesaZlebloba.
Sesabamisad, pirveli nawilis meore winadadeba (e.i. meore wesi) am SemTxvevaSi
ar gamoiyeneboda.
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13. rac Seexeba pirveli muxlis me-2 nawils (e.i. mesame wess), sasamarTlom
daadgina, rom es wesi udavod gamoiyeneboda mSeneblobis akrZalvis mimarT, rac
warmoadgenda kontrols qonebiT sargeblobaze. meores mxriv, eqspropriaci-
is nebarTva unda ganixilebodes pirveli nawilis pirveli winadadebis (e.i.
pirveli wesis) farglebSi, vinaidan is ar warmoadgens arc qonebis CamorTme-
vas da arc qonebis kontrols isaxavs miznad.

dasabuTeba: sakuTrebis uflebis daSvebuli xelyofa

14. Tu dadgindeba, rom adgili hqonda qonebis xelyofas, romelzec vr-
celdeba pirveli damatebiTi oqmis pirveli muxlis sami wesidan romelime, amis
Semdeg unda moxdes imis dadgena, SeiZleba Tu ara amgvari xelyofa dasabuT-
des saxelmwifos mier. Tu dasabuTeba SesaZlebelia (dasabuTebis tvirTi sax-
elmwifos awevs), maSin pirveli damatebiTi oqmis pirveli muxlis darRvevas
adgili ar eqneba.

15. dasabuTebis mizniT, sakuTrebis uflebis nebismieri xelyofa unda em-
saxurebodes sajaro an saerTo interesiT ganpirobebul kanonier miznebs.12

16. amasTan, sakmarisi ar aris, rom xelyofa kanonier mizans emsaxureba.
aramed, aseve, daculi unda iyos proporciuloba. saqmeSi @sporongi 2� da
lonorTi SvedeTis winaaRmdeg~ (ix. zemoT), sasamarTlom gaakeTa mniSvnelo-
vani gancxadeba xelyofis dasabuTebis principTan dakavSirebiT:

@...sasamarTlom unda daadginos, SenarCunebul iqna Tu ara samarTliani
balansi sazogadoebis saerTo interesebsa da piris fundamentur ufle-
baTa dacvis moTxovnebs Soris. ...amgvari balansis dadgena warmoadgens
konvenciis ganuyofel nawils da aseve asaxulia [pirveli damatebiTi
oqmis] pirvel muxlSi~ (p. 69, xazgasma Cvenia).

aRniSnuli standartis gamoyenebiT, sasamarTlom daadgina, rom am konkre-
tul saqmeSi adgili hqonda samarTliani balansis darRvevas. sasamarTlom gaa-
keTa kidev erTi principulad mniSvnelovani gancxadeba, romelic mravaljer
iqna citirebuli mis momdevno gadawyvetilebebSi:

@zomaTa am ori saxis kombinirebam gamoiwvia sakuTrebis dacvis ufle-
basa da zogadi interesis moTxovnaTa Soris arsebuli savaldebulo sa-
marTliani balansis xelyofa: sporongis samflobelos da q-n lonorTs
daekisra individualuri da gansakuTrebuli tvirTi, romelic Sei-
Zleba kanonieri yofiliyo mxolod im SemTxvevaSi, Tu maT eqnebodaT
vadebis Semcirebis an kompensaciis moTxovnis ufleba. SvedeTis kanon-
mdebloba gamoricxavs am SesaZleblobebs davis arsebobis dros~ (p. 73,
xazgasma Cvenia).

17. Sesabamisad, sakuTrebis nebismieri xelyofis dros, gaTvaliswinebul
unda iqnes sakuTrebis uflebis dacvasa da zogadi interesis moTxovnas Soris
samarTliani balansis arsebobis sakiTxi. amgvari samarTliani balansi ver
iarsebebs, rodesac individualuri qonebis mesakuTres ekisreba @individu-
aluri da gansakuTrebuli tvirTi~.13 am kriteriumebis gamoyeneba qvemoT ufro
detaluradaa ganxiluli.14

12 “jeimsi gaerTianebuli samefos winaaRmdeg~ (James v. the United Kingdom), A98, 1986.
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18. sakuTrebis xelyofa, aseve, unda pasuxobdes kanonis gasagebi formiT
arsebobis (anu kanonierebis) princips. es principi garkveviTaa Camoyalibebu-
li pirveli damatebiTi oqmis pirveli muxlis pirveli nawilis meore winadade-
baSi, romelic moiTxovs, rom qonebis CamorTmeva unda iyos @kanoniT dadgeni-
li pirobebis Sesabamisi”~. amasTan, kanonierebis principi evropuli konvenci-
is mTliani da ganuyofeli nawilia da unda gamoiyenebodes pirveli muxlis
samive wesis mimarT.

19. kanonis gasagebi formiT arsebobis principi moiTxovs erovnuli kanon-
mdeblobis saTanadod gasagebi da sakmarisad zusti debulebebis arsebobasa
da Sesrulebas; es debulebebi unda akmayofilebdes @samarTlis~ cnebis arse-
biT moTxovnebs. anu formulireba _ @kanoniT dadgenili pirobebis Sesabamis-
ad~ _ ar aris SezRuduli mxolod Sinasaxelmwifoebrivi kanonmdeblobiT. kon-
vencia moiTxovs imis uzrunvelyofas, rom TviT Sinasaxelmwifoebrivi samar-
Tali Seesabamebodes @samarTlis~ arsebiT moTxovnebs. es moicavs samarTlian
da saTanado process. kerZod, mocemuli zoma miRebuli da gatarebuli unda
iqnes Sesabamisi xelisuflebis organos mier da ar unda iyos TviTneburi.15

aseve, unda arsebobdes procesualuri garantiebi saxelmwifos Zalauflebis
borotad gamoyenebis winaaRmdeg. kanonis gasagebi formiT arsebobis princi-
pi ufro detalurad qvemoT aris ganxiluli.16

20. zemoaRniSnulidan gamomdinare, pirveli damatebiTi oqmis pirveli mux-
liT garantirebuli sakuTrebis uflebis darRvevis arsebobis dasadgenad pa-
suxi unda gaeces Semdeg kiTxvebs:

(i) xvdeba Tu ara sakuTrebis ufleba an qoneba pirveli muxlis farglebSi?

(ii) hqonda Tu ara adgili am qonebis xelyofas?

(iii) pirveli muxliT gaTvaliswinebuli sami wesidan romlis farglebSi
xvdeba amgvari xelyofa?

(iv) emsaxureba Tu ara xelyofa sajaro an saerTo interesiT ganpirobebul
kanonier mizans?

(v) proporciulia Tu ara xelyofa? anu adgens Tu ara is samarTlian bal-
anss sazogadoebis saerTo interessa da piris fundamenturi uflebebis dacvis
moTxovnebs Soris?

(vi) Seesabameba Tu ara xelyofa kanonis gasagebi formiT arsebobis
(kanonierebis) princips?17

21. im SemTxvevaSi, roca adgili aqvs qonebiT sargeblobis uflebis xely-
ofas, amgvari xelyofa winaaRmdegobaSia pirveli damatebiTi oqmis pirvel
muxlTan, Tuki pasuxi romelime kiTxvaze @iv”-dan @vi”-mde uaryofiTia.

13 “sporongi da lonorTi SvedeTis winaaRmdeg~ (Sporrong and Lonnorth v. Sweden), A52 (1982), p. 73.
14 ix. qvemoT, p. 20.
15 ”vinterverpi niderlandebis winaaRmdeg~ (Winterwerp v. the Netherlands) A33, (1979).
16 ix. qvemoT, p. 149.
17 1999 wlis 25 martis saqmeSi @iatridisi saberZneTis winaaRmdeg~ (Iatridis v. Greece), adamianis
uflebaTa evropulma sasamarTlom xazgasmiT aRniSna am moTxovnis gansakuTrebuli mniSvneloba
da ganacxada, rom es aris pirveli kiTxva, romelsac pasuxi unda gaeces, vinaidan, Tu xelyofa
ukanono iyo, is, TavisTavad, Seusabamoa pirveli damatebiTi oqmis pirvel muxlTan
(gadawyvetilebis p. 58). amasTan, es moTxovna zemoT moyvanil siaSi bolo adgilasaa, vinaidan
mosalodnelia, rom saqmeTa umetesobaSi, upirveles yovlisa, daismeba xelyofis kanonieri
mizniT ganxorcielebisa da proporciulobis sakiTxi.
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22. rogorc ukve aRiniSna, sakuTrebis an qonebis cneba sakmaod farToa.
sakuTrebis uflebis farglebSi imyofeba ekonomikuri interesebis farTo
wre, maT Soris, moZravi da uZravi qoneba, qonebrivi an araqonebrivi kapitali.

23. pirveli damatebiTi oqmis pirveli muxli gamoiyeneba, magaliTad, iu-
ridiuli piris aqciebis mflobelobis mimarT _ adamianis uflebaTa evropu-
li komisiis mier ganxilul gancxadebaSi # 8588/79 da # 8589/79, @bramelidi
da malmstromi SvedeTis winaaRmdeg~ (1982).18 saqme exeboda or fizikur pirs,
romlebic flobdnen stokholmSi (SvedeTi) moqmedi didi da cnobili univer-
saluri maRaziis aqciebs. 1977 wels miRebul iqna axali kanoni @iuridiuli pire-
bis Sesaxeb~, romlis Sedegadac nebismier sawarmos, romelsac gaaCnda aqciaTa
da xmis uflebis 90%-ze meti sxva sawarmoSi, ufleba hqonda, eiZulebina um-
ciresobaSi darCenili aqcionerebi, mieyidaT misTvis darCenili aqciebi imave
fasad, romlis gadaxdac mas mouwevda sajaro SeTavazebis meSveobiT yidvisas,
an sxvagvarad – im fasad, romelsac arbitraJi daadgenda. umciresobaSi myo-
fma aqcionerebma saCivriT mimarTes evropul komisias maT mimarT axali kano-
nis gamoyenebis Taobaze. maTi mtkicebiT, isini iZulebulni gaxdnen, aqciebis
TavianTi wili mieyidaT aqcionerTa umravlesobisaTvis sabazro Rirebule-
baze nakleb fasSi (fasi dadgenil iqna arbitrebis mier).

24. komisiam, upirveles yovlisa, ganixila _ warmoadgenda Tu ara aqciebi
qonebas pirveli damatebiTi oqmis pirveli muxlis SinaarsiT. komisiam mxed-
velobaSi miiRo aqciis rTuli buneba: es aris kompaniaSi mflobelis wilis ar-
sebobis damadasturebeli dokumenti, romelic dakavSirebulia sxva Sesabamis
uflebebTan (gansakuTrebiT, xmis uflebasTan). is, aseve, moicavs arapirdapir
uflebas kompaniis qonebaze. aqciaTa ekonomikuri Rirebuleba saqmeSi davis
sagans ar warmoadgenda. komisiam Sesabamisad daaskvna, rom aqciebi qonebas war-
moadgenda.

25. pirveli muxlis sami wesidan romelimes gamoyenebis sakiTxis gadawyve-
tisas komisiam ganmcxadebelTa argumentebis sapirispirod miiCnia, rom umcir-
esobaSi myof aqcionerTa mimarT @iuridiuli pirebis Sesaxeb~ kanonis gamoy-
eneba ar Sedioda meore (CamorTmevis) wesis farglebSi. komisiam daadgina, rom,
miuxedavad pirvel muxlSi @eqspropriaciis~ pirdapiri miTiTebis ararsebo-
bisa, am muxlis formulirebidan udavod gamomdinareobs, rom meore wesi
eqspropriaciazec miuTiTebda. e.i. moqmedeba, romliTac saxelmwifo sajaro
interesTan dakavSirebuli miznebisaTvis isakuTrebs an mesame piris mflobe-
lobaSi gadascems garkveul qonebas. aRniSnuli debulebis amgvari ganmarte-
ba dadasturebulia pirveli muxlis mosamzadebeli komisiis masalebiT. komisi-
is azriT, gasaCivrebuli kanoni sruliad gansxvavebul mdgomareobas iTval-
iswinebs. is awesrigebs urTierTobebs kerZo pirebs Soris. Sesabamisad, meore
winadadeba ar gamoiyeneba.

26. komisiam, aseve, aRniSna, rom konvenciis monawile yvela saxelmwifoSi
moqmedi kanonmdebloba, romelic awesrigebs urTierTobebs kerZo pirebs

18 ix. aseve 1990 wlis gadawyvetileba ganacxadze # 12633/87, @smiT kliaini da franguli
laboratoriebi niderlandebis winaaRmdeg~ (Smith Kline and French Laboratories v. the Netherlands),
romelSic aRiarebulia pirveli damatebiTi oqmis pirveli muxlis gamoyenebis SesaZlebloba
patentebTan mimarTebaSi.
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Soris, Seicavs debulebebs, romlebic gansazRvravs amgvari samarTlebrivi
urTierTobebis Sedegebs sakuTrebis uflebisaTvis da, zogierT SemTxvevaSi,
aiZulebs pirs, sakuTreba meore pirs gadasces. magaliTisaTvis SeiZleba mov-
iyvanoT memkvidreobiT miRebuli qonebis, gansakuTrebiT sasoflo-sameurneo
qonebis ganawileba, qorwinebis dros SeZenili qonebis ganawileba, aseve, sasa-
marTlo gadawyvetilebis aRsrulebis procesSi qonebis dayadaReba da gayid-
va. komisiam daaskvna, rom amgvari wesis arseboba, romelic aucilebelia lib-
eraluri sazogadoebisaTvis, ar SeiZleba principulad ewinaaRmdegebodes
pirveli damatebiTi oqmis pirvel muxls. amasTan, komisia valdebulia daadg-
inos, rom kerZo pirebs Soris samarTlebrivi urTierTobebis Sedegebis gan-
sazRvrisas kanoni ar iTvaliswinebs iseT uTanasworobas, romlis Sedegadac
pirs SeiZleba TviTneburad da usamarTlod CamoerTvas qoneba meore piris
sasargeblod. am konkretul saqmeSi amgvari uTanasworobis arseboba komisiam
ver daadgina.

27. saqmes @bramelidi da malmstromi SvedeTis winaaRmdeg~ (romelzec ze-
moT iyo saubari) gansakuTrebuli mniSvneloba gaaCnia ara mxolod aqciis
mflobelobis pirveli damatebiTi oqmis pirveli muxlis dacvis farglebSi
aRiarebas; es gadawyvetileba aseve naTeli formiT adgens, rom pirveli muxli
SeiZleba gamoiyenebodes kerZo pirebs Soris arsebuli samarTlebrivi urT-
ierTobebis momwesrigebeli kanonmdeblobis mimarTac.

28. ufro gvian saqmeSi @stranis berZnuli navTobgadamamuSavebeli qarx-
nebi da andreadisi saberZneTis winaaRmdeg~,19 adamianis uflebaTa evropulma
sasamarTlom daadgina, rom arbitraJis gadawyvetilebiT miniWebuli ufleba
warmoadgenda “qonebas” pirveli damatebiTi oqmis pirveli muxlis SinaarsiT.
1972 wels batonma anreadisma saxelmwifosTan (romelsac am dros samxedro
diqtatura marTavda) gaaforma xelSekruleba misi kuTvnili kompaniis (@stra-
ni~) mier aTenis maxloblad nedli navTobis gadamamuSavebeli qarxnis
mSeneblobis Taobaze. kontraqtis fasi daaxloebiT 76 milion aSS dolars Sead-
genda. saxelmwifom xelSekruleba daadastura sakanonmdeblo gankargulebiT,
magram SemdgomSi ar Seasrula SeTanxmebis Tavisi nawili. saberZneTSi
demokratiis aRdgenisTanave, saxelmwifom gadawyvita, rom xelSekruleba ewi-
naaRmdegeboda erovnul ekonomikas da gaauqma igi. am momentisaTvis, @strans~
ukve gaRebuli hqonda sakmaod didi xarjebi. warmoSobili davis gadasawyvetad,
@stranma~ saxelmwifos winaaRmdeg aRZra sarCeli aTenis sasamarTloSi. sax-
elmwifos mtkicebiT, es saqme aTenis sasamarTlos gansjadi ar iyo da saqme
arbitraJs unda gadascemoda. saxelmwifom daniSna saarbitraJo sasamarTlo
da mas @stranis~ yvela samarTlebrivi moTxovnis usafuZvlod cnoba sTxova.
amis sapirispirod, saarbitraJo sasamarTlom gamoitana gadawyvetileba @stra-
nis~ sasargeblod da saxelmwifos kompaniis sasargeblod 16 milioni aSS dola-
ris gadaxda daakisra. amis Semdeg, saxelmwifom mimarTa sasamarTlos arbitra-
Jis gadawyvetilebis gasauqmeblad im motiviT, rom saqme arbitraJis gansjadi
ar iyo. saxelmwifom es saqme waago saapelacio instanciis sasamarTloSi. man-
am, sanam saqme ganixileboda sakasacio instanciis mier, saxelmwifom 1987 wels
miiRo axali kanoni, romlis Sedegadac arbitraJis gadawyvetileba @stranis~
sasargeblod baTilad gamocxadda da amis gamo aRsrulebas ar eqvemdebare-
boda. @stranma~ da batonma andreadisma saCivriT mimarTes strasburgis orga-

19 A 301-B (1994).
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noebs, inter alia, konvenciis pirveli damatebiTi oqmis pirveli muxlis darRve-
vis Taobaze.

29. adamianis uflebaTa evropuli sasamarTlos mier ganxiluli am saqmis
umetesi nawili exeboda konvenciis me-6 muxls. pirveli damatebiTi oqmis pirv-
el muxlTan mimarTebiT saxelmwifom ganacxada, rom qonebis xelyofas adgili
ar hqonia. misi mtkicebiT, arbitraJis gadawyvetileba ar SeiZleba
gauTanabrdes im uflebas, romelic SeiZleba amgvari gadawyvetilebiT iqnes
aRiarebuli. sasamarTlom miiCnia, rom mas unda daedgina, warmoiSva Tu ara
arbitraJis gadawyvetilebis Sedegad saxelmwifos valdebuleba @stranis~
sasargeblod da sakmarisi iyo Tu ara amgvari valdebuleba aRsrulebisaTvis.
sasamarTlom daadgina, rom amgvari valdebuleba namdvilad arsebobda. arbitra-
Jis gadawyvetileba TavisTavad saboloo da savaldebulo iyo. is ar moiTxovda
raime Semdgomi aRsrulebis zomas da ar iTvaliswinebda misi zogadi Tu special-
uri wesiT gasaCivrebas. Sesabamisad, @strans~ gaaCnda pirveli damatebiTi oqmis
pirveli muxliT gaTvaliswinebuli sakuTrebis ufleba, romelic aRsrulebadi
iyo 1987 wels arbitraJis gadawyvetilebis gamabaTilebeli kanonis miRebamde.

30. saqme @presos kompania naviera sa belgiis winaaRmdeg~20 warmoadgens
garkveulwilad msgavs saqmes, romelic, aseve, cxadyofs sakuTrebis, an amave
mizniT @qonebis~ cnebis farTo xasiaTs. aRniSnuli saqme, aseve, samarTlebriv
moTxovnas exeboda. ganmcxadeblebi iyvnen xomaldis mflobelebi, romelTa
gemmac belgiis teritoriul wylebSi Sejaxeba ganicada. maTi azriT, Sejaxeba
moxda belgieli locmanebis braliT (romelTa qmedebebisaTvis, belgiuri sa-
marTlis mixedviT, pasuxismgebelia saxelmwifo) da, Sesabamisad, Seitanes sar-
Celi saxelmwifos winaaRmdeg. 1988 wlis 30 agvistos kanoniT, belgiis sakanon-
mdeblo organom am saqmeSi zaralis anazRaurebis safuZveli gaauqma.

31. sazRvao xomaldis mflobelebma, pirveli damatebiTi oqmis pirveli
muxliT gaTvaliswinebuli sakuTrebis uflebis darRvevis safuZvelze, sa-
CivriT mimarTes adamianis uflebaTa evropul sasamarTlos. saxelmwifom sa-
davod gaxada am saqmeSi ganmcxadebelTa qonebis raime saxiT arseboba; misi mt-
kicebiT, ganmcxadeblebs ar gaaCndaT saboloo sasamarTlo gadawyvetilebiT
gansazRvruli da aRiarebuli sasarCelo moTxovna.

32. adamianis uflebaTa evropuli sasamarTlos TvalsazrisiT, miuxedavad
imisa, rom qonebis cneba avtonomiuria,21 upriani iqneboda misi ganmartebis
erovnuli (belgiuri) samarTlis mixedviT dadgena. sasamarTlom aRniSna, rom
belgiis samarTliT, zianis anazRaurebis moTxovnis ufleba mosarCeles uCn-
deboda zianis miyenebisTanave. amgvari moTxovnis ufleba warmoadgens nivTs da,
maSasadame, warmoadgens qonebas pirveli damatebiTi oqmis pirveli muxlis Sesa-
bamisad. damatebiT, 1988 wlis kanonis miRebamde arsebuli sasamarTlo praqtikis
safuZvelze, ganmcxadeblebs SeeZloT imis mtkiceba, rom gaaCndaT maTi sarCelis
gadawyvetis kanonieri molodini zianis anazRaurebis zogadi samarTlis Tanaxmad.

33. Sesabamisad, 1988 wlis kanoni xelyofs sakuTrebis uflebas, vinaidan
man ganmcxadeblebs ar misca saSualeba, ganexorcielebinaT kanonis miRebamde
arsebuli maTi uflebebi.

20 Pressos Compania Naviera SA v. Belgium, A332 (1995).
21 e.i. Sidasaxelmwifoebriv samarTals ar eniWeba gadamwyveti roli imis dadgenaSi, Tu ra
warmoadgens sakuTrebis uflebas an qonebas.
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34. kidev erTi saqme, romelic cxadyofs pirveli damatebiTi oqmis pirve-
li muxlis gamoyenebis farTo farglebs, aris @Sps pain veli development irlandi-
is winaaRmdeg~,22 romelSic adamianis uflebaTa evropulma sasamarTlom daad-
gina, rom pirveli muxlis dacvis qveS, aseve, imyofeba garkveuli pirobebis
dadgomis kanonieri molodini. am saqmeSi ganmcxadebelma, industriuli gan-
viTarebis dagegmarebis moqmedi nebarTvis safuZvelze, 1978 wels SeiZina mi-
wis nakveTi. SemdgomSi, 1982 wels, irlandiis uzenaesma sasamarTlom daadgina,
rom arsebuli dagegmarebis nebarTva warmoadgenda uflebamosilebis gadac-
ilebas da baTili iyo ab initio, vinaidan es moqmed kanonmdeblobas ewinaaRmde-
geboda. ganmcxadebelma moiTxova uzenaesi sasamarTlos gadawyvetilebis
pirveli damatebiTi oqmis pirveli muxliT gaTvaliswinebuli sakuTrebis
uflebis darRvevad cnoba.

35. sasamarTlom pirvelad gamoikvlia ganmcxadeblis mier miwis gamoyeneb-
is uflebis arsebobis sakiTxi, vinaidan es ufleba SeiZleboda gamxdariyo
pirveli muxliT gaTvaliswinebuli xelyofis obieqti; xolo uzenaesi sasa-
marTlos gadawyvetilebiT, ganmcxadebels, irlandiis kanonmdeblobiT, ar
gaaCnda amgvari ufleba. sasamarTlom daadgina, rom am SemTxvevaSi ganmcxa-
debels xsenebuli ufleba gaaCnda, vinaidan miwis nakveTis SeZenis momentSi is
xelmZRvanelobda sajaro reestrSi saTanadod Cawerili nebarTviT (romlis
namdvilobaSic is darwmunebuli iyo). sasamarTlos gancxadebiT, am SemTxveva-
Si @usafuZvlod formaluri~ iqneboda imis dadgena, rom uzenaesi sasamarT-
los gadawyvetileba ar warmoadgenda ganmcxadeblis sakuTrebis uflebis ganx-
orcielebis xelyofas.23 am gadawyvetilebis miRebamde, ganmcxadebels hqon-
da, rogorc minimum, kanonieri molodini imisa, rom mas SeeZlo ganexorcielebi-
na daTqmuli samuSaoebi. es ki pirveli damatebiTi oqmis pirveli muxlis mizneb-
isaTvis unda ganxiluliyo, rogorc mocemuli sakuTrebis (e.i miwis nakveTis)
Semadgeneli nawili.

36. saqmeSi @van marle niderlandebis winaaRmdeg~,24 adamianis uflebaTa
evropul sasamarTlos mouwia msjeloba imis Taobaze, warmoadgens Tu ara pro-
fesiuli klientura pirveli damatebiTi oqmis pirveli muxlis dacvis sagans.
ganmcxadeblebi wlebis ganmavlobaSi eweodnen kerZo sabuRaltro praqtikas.
1972 wels miRebul iqna axali kanoni, romelic, praqtikis gagrZelebis survi-
lis SemTxvevaSi, maT mimRebi sabWos registraciis mopovebas avaldebulebda.
registraciisaTvis maT Seitanes kidec ganacxadi, magram 1977 wels registra-
ciaze uari eTqvaT. maTi saCivari saapelacio sabWos winaSe, romlis drosac
moxda maTTan gasaubreba, warumatebeli aRmoCnda. saapelacio sabWom daadgi-
na, rom ganmcxadeblebma arasakmarisad gasces pasuxi dasmul kiTxvebze da ar
gamoavlines sakmarisi profesiuli codna. ganmcxadebelTa mtkicebiT, sabWos
gadawyvetileba ewinaaRmdegeba pirveli damatebiTi oqmis pirvel muxls, vi-
naidan gadawyvetilebis Sedegad maTi Semosavali Semcirda da sabuRaltro
aRricxvis reputaciis Rirebulebam sagrZnoblad daiklo. maTi mtkicebiT,
gadawyvetileba warmoadgenda qonebiT mSvidobianad sargeblobis uflebis
xelyofas _ sakuTrebis nawili kompensaciis gareSe CamoerTvaT.

37. saxelmwifom aRniSna, rom ganmcxadeblebs ar gaaCndaT qoneba pirveli
muxlis miznebisaTvis, magram sasamarTlo ar daeTanxma am arguments. man daad-

22 A222 (1991).
23 p. 51.
24 A101 (1986).
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gina, rom is ufleba, romelsac eyrdnobodnen ganmcxadeblebi, @SeiZleba iyos
[pirveli muxliT gaTvaliswinebuli] sakuTrebis uflebis msgavsi~. sakuTari
muSaobis wyalobiT, ganmcxadeblebma moizides klientura; mraval aspeqtSi,
am ukanasknels gaaCnda kerZo-samarTlebrivi uflebis xasiaTi da is war-
moadgenda nivTs, Sesabamisad, qonebas.

38. ufro metic, ganmcxadebelTa registraciaze uarma radikalurad Secv-
ala maTi profesiuli saqmianobis pirobebi da am saqmianobis moculoba
sagrZnoblad Seamcira. maTma Semosavalma, iseve, rogorc maTma klienturam da
samewarmeo saqmianobam, mniSvnelovnad iklo. amrigad, adgili hqonda ganmcxa-
debelTa qonebiT mSvidobianad sargeblobis uflebis xelyofas.

39. saqme @tre troqtorer aktibolag SvedeTis winaaRmdeg~25 warmoadgens kidev erT
magaliTs imisa, rom pirveli damatebiTi oqmis pirveli muxli gamoiyeneba same-
warmeo saqmianobis ganxorcielebasTan dakavSirebuli ekonomikuri interese-
bis mimarTac. ganmcxadebeli warmoadgenda SvedeTSi registrirebul SezRudu-
li pasuxismgeblobis sazogadoebas. 1980 wels, kompaniam SeiZina @le kardina-
lis~ saxeliT cnobili restornis gankargvis ufleba. restorans winaT micemu-
li hqonda alkoholuri sasmelebis gayidvis ufleba. amasTan, warmoiSva
garkveuli eWvi ganmcxadebeli kompaniis ukan mdgomi qalbatonis, misi sagada-
saxado saqmianobisa da, zogadad, misi restornis marTvis SesaZleblobis mima-
rTac. 1983 wlis ivlisSi, olqis administraciulma sabWom miiRo gadawyvetile-
ba alkoholiT vaWrobis licenziis gauqmebis Sesaxeb, romelic ZalaSi Sevida
dauyovnebliv. kompaniis mtkicebiT, amis Sedegad mas restornis meore dResve
daxurva mouwia (rac, amasTanave, saxelmwifos mier sadavod iqca). zemdgomi
administraciuli organosadmi mimarTuli saapelacio saCivari dauSveblad
iqna cnobili iseve, rogorc mTavrobis mimarT wardgenili sasarCelo moTx-
ovna licenziis gauqmebis Sedegebis kompensaciaze.

40. ganmcxadeblebma saCivriT mimarTes evropis adamianis uflebaTa sasa-
marTlos konvenciis me-6 muxlisa da pirveli damatebiTi oqmis pirveli mux-
lis darRvevis Taobaze. am ukanasknelis mimarT sasamarTlom daadgina, rom
alkoholuri sasmelebis gayidvis licenzia ar warmoadgenda qonebas pirveli
muxlis miznebisaTvis. amasTan, sasamarTlom, komisiis msgavsad, CaTvala, rom
restornis muSaobasTan dakavSirebuli ekonomikuri interesebi am mizneb-
isaTvis warmoadgenda qonebas. licenziis SenarCuneba warmoadgenda ganmcxa-
deblis samewarmeo saqmianobis ganxorcielebis erT-erT umTavres pirobas da
misma gauqmebam restornis reputaciasa da Rirebulebaze araxelsayreli Sede-
gi gamoiRo. amgvari gauqmeba warmoadgenda qonebiT mSvidobiani sargeblobis
xelyofas.

41. amis Semdeg, sasamarTlom CamoTvala pirveli muxlis sami wesi. misi
gancxadebiT, qonebis xelyofa, ramdenadac mZime ar unda yofiliyo is, ar Se-
dioda pirveli nawilis meore winadadebis farglebSi. ganmcxadebelma kompa-
niam, miuxedavad imisa, rom mas ar SeeZlo @le kardinalis~ restornis saxiT
gamoyeneba, SeinarCuna garkveuli ekonomikuri kapitali _ restornis Senobisa
da masSi ganTavsebuli qonebis ijaris saxiT, 1984 wels ki restorani sabolood
gayida. Sesabamisad, adgili ar hqonia qonebis CamorTmevas meore wesis fargleb-
Si. amrigad, licenziis gauqmeba pirveli muxlis me-2 nawilis mniSvnelobiT war-
moadgenda kontrolis zomas qonebiT sargeblobaze.

25 A159 (1989).
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42. igive midgoma, romlis mixedviTac samewarmeo saqmianobis interesebi
iTvleba qonebad, gatarebul iqna erT-erT bolo saqmeSi @iatridisi saberZne-
Tis winaaRmdeg~ (25 marti 1999). am SemTxvevaSi, batonma k.n.-ma memkvidreobiT
miiRo sakuTreba saberZneTSi da iq Ria cis qveS moqmedi kinoTeatris aSeneba
gadawyvita (man, aseve, xelisuflebis organoebisgan miiRo amis aucilebeli
nebarTva). amis Semdeg, warmoiSva dava miwis nakveTis mimarT, romelzec aSenda
kinoTeatri; mogvianebiT, am nakveTis mimarT pretenzia saxelmwifom ganacxa-
da. amis miuxedavad, saxelmwifom mosTxova k.n.-is memkvidreebs am qonebis
samkvidros gadasaxadis gadaxda (1976 wels). mflobelobis dava gagrZelda da
1978 wels k.n.-is memkvidreebma ijariT gadasces kinoTeatri ganmcxadebels,
romelmac Caatara misi aRdgeniTi samuSaoebi. 1989 wels, xelisuflebis orga-
noebma gasces brZaneba ganmcxadeblis gasaxlebis Taobaze. gasaxlebis brZane-
ba iZulebis wesiT aRsrulda da kinoTeatri adgilobriv sakrebulos gadaeca.

43. kiTxvaze, gaaCnda Tu ara ganmcxadebels raime qoneba pirveli damate-
biTi oqmis pirveli muxlis SinaarsiT, sasamarTlom kvlav dasZina, rom pirve-
li muxlis mixedviT, qonebis cnebas gaaCnia avtonomiuri mniSvneloba, romel-
ic udavod ar iyo SezRuduli mxolod fizikuri nivTebis mflobelobiT; sxva
garkveuli uflebebi da interesebi, romelic warmoadgens nivTebs, SeiZleba,
aseve, CaiTvalos sakuTrebis uflebad da, Sesabamisad, qonebad pirveli mux-
lis miznebisaTvis.26

44. sasamarTlom ganmarta, rom mas ar SeuZlia Sinasaxelmwifoebrivi sa-
marTlis mixedviT miwis nakveTis mflobelobis davis gadawyveta. amasTanave,
aRniSna, rom manam, sanam ganmcxadebels gaasaxlebdnen, is pasuxismgebeli iyo
kinoTeatris muSaobaze, romelic mas formalurad kanonieri ijariT hqonda
aRebuli xelisuflebis organoebis Carevis gareSe; am saqmianobis Sedegad man
miizida garkveuli klientura, romelic materialur Rirebulebas war-
moadgenda.

45. sasamarTlom kvlav ganmarta pirveli muxlis sami wesi. imis gamo, rom
ganmcxadebels Senoba ijariT hqonda aRebuli, adgili ar hqonia arc eqspro-
priacias da arc sargeblobis kontrols, aramed xelyofas pirveli muxlis
pirveli wesis farglebSi.

46. saqmeSi @melaheri avstriis winaaRmdeg~,27 sasamarTlom ganixila qiris
miRebis uflebis xelyofasTan dakavSirebuli sakiTxebi, romlebic qiravno-
bis xelSekrulebis safuZvelze warmoiSva.28 ganmcxadeblebi erToblivad
flobdnen did Senobas gracSi (avstria), romlis binebic qiravdeboda. pirve-
li msoflio omis Semdeg avstriaSi moqmedebda qiravnobis kontrolis siste-
ma, romelic, amasTanave, ar gamoiyeneboda 1917 wlis Semdeg aSenebuli sacx-
ovrebeli binebis an sxva garkveuli Senobebis mimarT. 1981 wels cxare debate-
bis Semdeg miRebul iqna axali kanoni @qiravnobis Sesaxeb~, romelic miznad isax-
avda am sferoSi sayovelTao reformas. aRniSnuli kanonmdeblobis Sedegad,
ganmcxadeblebs mouwiaT moqmedi binis qiravnobis xelSekrulebebiT dadgeni-

26 p. 54.
27 Mellacher v. Austria, A169 (1989).
28 ix. aseve 1984 wlis gadawyvetileba ganacxadze # 10741/84, @s. gaerTianebuli samefos winaaRmdeg~
(S. v. the United Kingdom), romelSic komisiam daaskvna, rom pirveli damatebiTi oqmis pirveli
muxli gamoiyeneba qmedebisagan Tavis Sekavebis valdebulebisa da wliuri qiris miRebis
uflebis mimarT.
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li qiris odenobis mniSvnelovnad Semcireba. maTi saCivris Tanaxmad, kanonm-
deblobam Selaxa maTi xelSekrulebis Tavisufleba da xelyo maTi ufleba
qiris samomavlo miRebaze. mimdinare qiravnobis urTierTobebi SeTanxmebuli
iyo Zveli kanonis safuZvelze.

47. davis sagans ar warmoadgenda, rom qiris Semcirebam, 1981 wlis kanonis
Sesabamisad, xelyo ganmcxadeblebis, rogorc Senobis mesakuTreTa, uflebeb-
is ganxorcieleba. ganmcxadeblebis mtkicebiT, es warmoadgenda maTi qonebis
(Senobis) de facto eqspropriacias da rom maT nebismier SemTxvevaSi waerTvaT
qiris miRebis saxelSekrulebo ufleba. sasamarTlom daadgina, rom adgili ar
hqonia qonebis de facto eqspropriacias, vinaidan ar momxdara arc ganmcxadebel-
Ta sakuTrebis gadacema da maT arc qonebiT sargeblobis, gaqiravebis an gasx-
visebis ufleba warTmeviaT. sinamdvileSi, kanonis Sedegad, maT waerTvaT
sakuTrebidan miRebuli Semosavlis nawili. es saqmis garemoebebSi warmoad-
genda qonebiT sargeblobis kontrols.

48. pensiis miRebis uflebac SeiZleba moeqces pirveli damatebiTi oqmis
pirveli muxlis dacvis qveS. es sakiTxi ganxilul iqna adamianis uflebaTa
evropuli komisiis mier erT-erT Tavis adreul saqmeSi @miuleri avstriis
winaaRmdeg~ (saCivari #5849/72). b-ni miuleri mravali wlis ganmavlobaSi
gasaRebis mWedlad muSaobda avstriasa da luqsemburgSi da periodulad ax-
orcielebda savaldebulo da nebayoflobiT Senatanebs saxelmwifos mier
Sedgenil sapensio sqemaSi. avstriasa da luqsemburgs Soris dadebuli saxelm-
wifoTaSorisi xelSekrulebis safuZvelze, mas Senatanebis nawili mTavar sap-
ensio Senatanad ki ar CaeTvala, aramed damatebiT sapensio Senatanad. es niS-
navda, rom, rodesac b-ni miuleri 1970 wels pensiaze gavida, mas ar miuRia im
odenobis sapensio Tanxa, romelsac is moeloda. misi mtkicebiT, mis mimarT xe-
lSekrulebis gamoyenebas, pirveli damatebiTi oqmis pirveli muxlis Tanax-
mad, misi sakuTrebis uflebis xelyofa mohyva.

49. ganmcxadeblis argumentis ganxilvisas, adamianis uflebaTa evropul-
ma komisiam ganmarta, rom asakobrivi pensiis miRebis ufleba konvenciiT ga-
rantirebuli ar aris. amasTan, man daadgina, rom sapensio fondSi Setanil
savaldebulo Senatanebs SeuZliaT warmoSvan sakuTrebis ufleba am fondis
garkveul nawilTan mimarTebiT da rom aseTi ufleba SeiZleba xelyofil iqnes
fondis Tanxebis ganawilebis wesebiT.

komisia, aseve, mzad iyo, gadawyvetilebis miRebis gareSe emsjela, rom nebay-
oflobiT sapensio Senatanebsac SeuZliaT warmoSvan pirveli damatebiTi oq-
mis pirveli muxliT garantirebuli ufleba.

50. saboloo jamSi, komisiam dauSveblad scno b-n miuleris saCivari im
safuZvliT, rom, miuxedavad pirveli muxliT pirisaTvis SeRavaTis miRebis
uflebis SesaZlo garantirebisa, igi ar SeiZleba ganimartos, rogorc piri-
saTvis garkveuli Tanxis miRebis uflebis mimcemi. Tumca, am gadawyvetilebas
mainc didi mniSvneloba aqvs, vinaidan is cxadyofs, rom sapensio fondSi Seta-
nili Tanxebis safuZvelze warmoSobili sapensio uflebebi SeiZleba pirveli
muxlis dacvis qveS imyofebodes. es, ra Tqma unda, ar niSnavs imas, rom pirveli
damatebiTi oqmis pirveli muxli garantias uqmnis pirs pensiaze an socialur
SeRavaTebze, rodesac amgvari SeRavaTebis safuZveli Sinasaxelmwifoebriv
samarTalSi ar arsebobs.
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qonebis avtonomiuri cneba

51. mniSvnelovan garemoebas warmoadgens is faqti, rom pirveli damatebi-
Ti oqmis pirveli muxlis gamoyenebisaTvis ar aris aucilebeli Sinasaxelmwi-
foebrivi samarTlis mier Sesabamisi ekonomikuri interesis sakuTrebis ufle-
bad aRiareba: qonebis cneba konvenciis miznebisaTvis avtonomiuria.

52. xsenebulis naTel magaliTs warmoadgens saqme @tre troqtorer aqti-
bolag SvedeTis winaaRmdeg~,29 romelSic (rogorc zemoT aRiniSna) sasamarT-
lom aRiara, rom samewarmeo saqmianobis ganxorcielebasTan dakavSirebuli
garkveuli ekonomikuri interesi sargeblobs pirveli damatebiTi oqmis pirve-
li muxlis dacviT.

53. amasTan, pirveli muxlis dacvis gamoyenebisaTvis pirs Sinasaxelmwifoe-
brivi samarTliT unda gaaCndes uflebis raRac forma, romelic, konvenciis
TvalsazrisiT, SeiZleba sakuTrebis uflebad CaiTvalos. amis magaliTad Sei-
Zleba moviyvanoT ganacxadi # 11716/85 saqmeSi @s. gaerTianebuli samefos
winaaRmdeg~ (1986), romelSic adamianis uflebaTa evropulma komisiam daadg-
ina, rom sakuTrebis miTviseba kanonieri uflebis gareSe ar aris moculi pirve-
li damatebiTi oqmiT.

54. am saqmeSi ori qali Tanacxovrobda mravali wlis ganmavlobaSi. erT-
erTi maTgani binas qiraobda adgilobrivi TviTmmarTvelobis organosagan,
magram mis partniors – ganmcxadebels – ar gaaCnda raime samarTlebrivi
ufleba am sakuTrebasTan mimarTebiT an qiravnobis urTierTobaSi. rodesac
ganmcxadeblis partniori gardaicvala, ganmcxadebelma mimarTa inglisis sasa-
marTlos moTxovniT, rom mas, rogorc damqiraveblis partniors, bina qiravno-
biT gadascemoda. inglisis sasamarTlom daadgina, rom mas amis nebas kanoni ar
aZlevda da mxolod heteroseqsualur qorwinebaSi myof meuRles hqonda bi-
nis qiravnobis moTxovnis ufleba. adamianis uflebaTa evropuli komisiis
winaSe ganmcxadebeli ZiriTadad konvenciis me-8 muxls eyrdnoboda, magram man
aseve gaasaCivra pirveli damatebiTi oqmis pirveli muxlis darRvevac. komi-
siam es moTxovna Tavidanve uaryo. man aRniSna, rom ganmcxadebels ar hqonda
xelSekrulebiT gaTvaliswinebuli araviTari ufleba. mxolod is faqti, rom
gardacvlili partnioris saxlSi cxovrobda, ar niSnavda imas, TiTqos gaaCn-
da raime qoneba pirveli damatebiTi oqmis pirveli muxlis miznebisaTvis.

momavalSi sakuTrebis SeZenis garantiis ararseboba

55. pirveli damatebiTi oqmis pirveli muxlis dacva gamoiyeneba mxolod
maSin, rodesac SesaZlebelia Sesabamisi qonebis mimarT moTxovnis wayeneba.
pirveli muxli ar icavs qonebis SeZenis uflebas.

56. es principi asaxulia saqmeSi @marqsi belgiis winaaRmdeg~.30 am saqmeSi
ganmcxadebelma da misma mcirewlovanma Svilma gaasaCivres belgiis kanongareSe
Svilebis Sesaxeb kanonmdeblobis zogierTi aspeqti, maT Soris, is faqti, rom
dedobis kavSiri SeiZleba dadgenili yofiliyo mxolod cnobis formaluri
aqtiT. maTi mtkicebiT, SezRudvebi, romlebic arsebobda dedis samkvidros
datovebis uflebaze (iseve, rogorc kanongareSe Svilis memkvidreobis ufle-
baze), warmoadgenda ganmcxadebelTa pirveli damatebiTi oqmis pirveli mux-

29 Tre Traktorer Aktiebolag v. Sweden, A159 (1989), p. 53.
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liT garantirebuli sakuTrebis uflebis xelyofas (konvenciis me-14 muxlTan
erTobliobaSi).31 aseve, wardgenil iqna sxva saCivrebic, kerZod, konvenciis me-
8 muxlis darRvevaze.32

57. adamianis uflebaTa evropulma sasamarTlom daadgina, rom pirveli
damatebiTi oqmis pirveli muxli saerTod ar gamoiyeneboda misi qaliSvilis
mimarT da aRniSna, rom es muxli iTvaliswinebs yoveli piris uflebas misi
qonebiT mSvidobianad sargeblobaze, rac, Sesabamisad, gamoiyeneba piris mx-
olod ukve arsebuli qonebis mimarT da ar iTvaliswinebs qonebis SeZenis ufle-
bas samkvidros gareT an nebayoflobiTi SenatanebiT.

58. igive principi iqna gamoyenebuli # 8410/78 saCivris @X. germaniis fed-
eraluri respublikis winaaRmdeg~ ganxilvisas (1978). am SemTxvevaSi, ganmcxa-
debeli germaniaSi notariusad muSaobda. man gaasaCivra germaniis mier miRe-
buli kanoni, romelic avaldebulebda mas, Seemcirebina sanotaro momsaxure-
bis nixrebi klientebis garkveuli kategoriisaTvis, rogoricaa universitete-
bi, eklesiebi da sxva arasamewarmeo iuridiuli pirebi. Semcirebis saerTo ode-
noba Seadgenda 80% im Tanxisgan, romlis dawesebis uflebamosilebac mas axa-
li wesebis miRebamde gaaCnda. man saCivari Seitana, inter alia, pirveli damatebi-
Ti oqmis pirveli muxlis Sesabamisad. adamianis uflebaTa evropulma komisiam
sakmaod swrafad ganixila saCivari da daadgina, rom notariusis moTxovna mom-
saxurebis garkveuli tarifebis arsebobaze, SeiZleba, CaiTvalos qonebad mx-
olod im SemTxvevaSi, rodesac es moTxovna aRmocenda konkretul saqmeSi _
faqtobrivad gaweuli momsaxurebis da notarialuri momsaxurebis nixrebze
arsebuli wesebis safuZvelze. molodini imisa, rom notarialuri momsaxure-
bis tarifebis maregulirebeli wesebi ar Seicvleba, ar SeiZleba CaiTvalos
sakuTrebis uflebad.

iuridiuli piris sakuTreba

59. ara mxolod fizikur pirebs SeuZliaT isargeblon pirveli damatebiTi
oqmis pirveli muxlis dacviT. iuridiuli pirebi aseve imyofebian am uflebis
moqmedebis farglebSi. es naTelia pirveli muxlis formulirebidanac, romel-
ic exeba yvela @fizikur Tu iuridiul pirs~ (xazgasma Cvenia).

60. amrigad, iuridiul pirs SeuZlia, gaasaCivros misi qonebis xelyofis
faqti. amasTan, aqcionerebs, zogadad, ar gaaCniaT kompaniisadmi miyenebuli

30 Marcx v. Belgium, A 31 (1979). Sdr. saqme @ince avstriis winaaRmdeg~ (Inze v. Austria), A126, 1987. am
saqmeSi, ganmcxadebeli iyo kanongareSe Svili, romelmac saCivari Seitana imis Taobaze, rom
mas ar daerTo neba, memkvidreobiT mieRo dedis kuTvnili ferma (rogorc mis ufros Svils),
romelic mas ekuTvnoda im SemTxvevaSi, Tu is kanonieri Svili iqneboda. ganmcxadeblis
mtkicebiT, adgili hqonda pirveli damatebiTi oqmis pirveli muxlis darRvevas me-14 muxlTan
erTobliobaSi. saxelmwifo Tavis argumentaciaSi daeyrdno @marqsis saqmes~ imis dasamtkiceblad,
rom pirveli damatebiTi oqmis pirvel muxls ar hqonia raime Semxebloba saqmesTan. sasamarTlom
uaryo es argumenti. man gaavlo gansxvaveba am saqmesa da @marqss~ Soris, vinadian am ukanasknelSi
saqme exeba memkvidreobis miRebis potenciur uflebas, maSin, rodesac mocemul saqmeSi
ganmcxadebelma ukve memkvidreobiT miiRo fermis kapitalis nawili da misi saCivari exeboda
im faqts, rom mas ar miuRia samkvidros is odenoba, romelic mas eqneboda mis mier kanonieri
Svilis statusis flobisas.
31 konvenciis me-14 muxli krZalavs diskriminacias konvenciiT garantirebuli uflebebiTa da
TavisuflebebiT sargeblobisas. ix. qvemoT, p. 163.
32 konvenciis me-8 muxli icavs piradi da ojaxuri cxovrebis xelSeuxeblobis uflebas.
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zianis anazRaurebis moTxovnis ufleba. @korporaciuli safaris axda~ nebadarT-
ulia mxolod gamonaklisis saxiT, rodesac kompanias ar SeuZlia moTxovnis day-
eneba misi warmomadgenlobiTi organoebisa Tu likvidatorebis meSveobiT.

61. es principi gamoyenebul iqna saqmeSi @agroteqsimi saberZneTis winaaRm-
deg~.33 am SemTxvevaSi ganmcxadeblebi iyvnen iuridiuli pirebi, romelTac
gaaCndaT wili aTenis erT-erT ludis qarxanaSi. garkveuli finansuri prob-
lemebis gadasawyvetad, ludis qarxnis mmarTvelobam misi kuTvnili miwis ori
nakveTis ganviTareba gadawyvita. amis sapirispirod, aTenis sabWom miiRo gada-
wyvetileba miwis nakveTebis eqspropriaciis zomebis miRebis Taobaze. amis Sem-
deg ludis qarxana gakotrda, ris gamoc dainiSnen likvidatorebi. ganmcxade-
belma aqcionerebma saCivriT mimarTes adamianis uflebaTa evropul komisias;
maTi mtkicebiT, eqspropriaciis zomebi ewinaaRmdegeboda pirveli damatebi-
Ti oqmis pirveli muxlis moTxovnebs.

62. saxelmwifos TvalsazrisiT, ganmcxadeblebi, rogorc aqcionerebi, ar
iyvnen dazaralebulni kompaniis sakuTrebis uflebis darRvevis Sedegad. ko-
misiam daadgina, rom isini SeiZleba dazaralebulebi yofiliyvnen, Tu mxed-
velobaSi iqneboda miRebuli, rom ludis qarxnis sakuTrebis xelyofas mohyva
maTi aqciebis gaufasureba da, Sesabamisad, Semcirda ganmcxadebelTa mflo-
belobis wilis Rirebulebac. adamianis uflebaTa evropuli sasamarTlo ar
daeTanxma am arguments. man miuReblad CaTvala is mosazreba, rom aqcioners
gaaCnia zogadi ufleba, moiTxovos kompaniis sakuTrebis uflebis xelyofis
Sedegad miyenebuli zianis anazRaureba. man miuTiTa im faqtze, rom xSiria aq-
cionerebsa da direqtorTa sabWos Soris (an TviT aqcionerTa Soris) uTanx-
moeba. amgvari uTanxmoebis arseboba arTulebs kompaniis uflebaTa darRve-
vis dadgenas. Tu gaziarebuli iqneboda komisiis Tvalsazrisi, warmoiSveboda
safrTxe imisa, rom dapirispirebuli interesebis gaTvaliswinebiT sakmaod
rTuli iqneboda moTxovnisaTvis uflebamosili piris dadgena. amgvari Tval-
sazrisi, aseve, Seqmnida Sinasaxelmwifoebrivi zomebis amowurvis dadgenis
realur problemebs,34 vinaidan, monawile saxelmwifoTa kanonmdeblobis Tanax-
mad, aqcionerebs, rogorc wesi, ara aqvT sarCelis Setanis ufleba kompaniis
uflebaTa darRvevasTan dakavSirebiT.

63. sasamarTlom Sesabamisad daadgina, rom @korporaciuli safaris axda~,
anu kompaniis iuridiuli piris statusis ugulebelyofa, gamarTlebulia mx-
olod gansakuTrebul garemoebebSi _ kerZod, rodesac aSkaraa, rom iuridi-
ul pirs ar SeuZlia moTxovnis wardgena im organos meSveobiT, romelic misi
wesdebis safuZvelzea Seqmnili, an likvidatorebis meSveobiT likvidaciis
SemTxvevaSi. mocemul saqmeSi ar arsebobda samarTlebrivi safuZveli imisa, Tu
ratom ar SeeZloT likvidatorebs moTxovnis wardgena. aseve, ar arsebobda maT
mier samuSaos arasaTanadod Sesrulebis varaudi. amrigad, ganmcxadebelTa
ganacxadi dasaSvebobis stadiaze dauSveblad iqna cnobili.35

33 Agrotexim v. Greece, A330-A (1995).
34 konvenciis 35-e muxli moiTxovs yvela Sinasaxelmwifoebrivi samarTlebrivi saSualebis
amowurvas adamianis uflebaTa evropuli sasamarTlosadmi saCivriT mimarTvamde.
35 saqme @agroteqsimi saberZneTis winaaRmdeg~ aSkarad gansxvavebul midgomas avlens komisiis
ufro adreul gadawyvetilebebTan SedarebiT, romlebSic man daadgina, rom kompaniis aqciaTa
mniSvnelovani umravlesobis mflobeli SeiZleba cnobil iqnes dazaralebulad iuridiuli
pirisadmi miyenebuli zianis gamo, pirveli damatebiTi oqmis pirveli muxlis miznebisaTvis. ix.
1983 wlis gadawyvetileba ganacxadze # 9266/81 @iarou gaerTianebuli samefos winaaRmdeg~ (Yarrow
v. the United Kingdom), aseve saCivarze #1706/62, @X. avstriis winaaRmdeg~ (X. v. Austria), 21 CD 34  (1966).
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III. sami wesi

64. Cven ukve vnaxeT, rom adamianis uflebaTa evropuli sasamarTlo pirve-
li damatebiTi oqmis pirvel muxls ganmartavs, rogorc sami calkeuli wesis
momcvels. es analizi pirvelad gakeTda saqmeSi @sporongi da lonorTi Svede-
Tis winaaRmdeg~36 da mravaljer iqna citirebuli sasamarTlos momdevno gada-
wyvetilebebSi. es sami wesia:

(i) qonebiT mSvidobianad sargeblobis principi (pirveli nawilis pirveli
winadadeba);

(ii) qonebis CamorTmeva (pirveli nawilis meore winadadeba);

(iii) qonebiT sargeblobis kontroli (meore nawili).

65. pirvelad ganvixilavT meore da mesame wess, xolo Semdeg – pirvels.

meore wesi

66. imis gadasawyvetad, hqonda Tu ara adgili sakuTrebis xelyofas, me-
ore wesis SinaarsiT, saWiroa ara mxolod imis gamokvleva, ganxorcielda Tu
ara formaluri eqspropriacia an sakuTrebis formaluri gadacema,37 aramed,
aseve, saqmis faqtobrivi garemoebebis dadgena – hqonda Tu ara adgili
sakuTrebis de facto CamorTmevas.

67. es garkveviT aRiniSna saqmeSi @sporongi da lonorTi SvedeTis winaaRm-
deg~,38 romelic exeboda eqspropriaciis nebarTvisa da amkrZalavi Setyobin-
ebebis dawesebas stokholmSi (SvedeTi) arsebul qonebaze;39 sasamarTlom ga-
nacxada:

@formaluri eqspropriaciis ararsebobis pirobebSi, rac gamoixateba
mflobelobis gadacemaSi, sasamarTlo Tvlis, rom man unda gaiTvaliswi-
nos saqmis meorexarisxovani garemoebebi da gamoikvlios gasaCivrebu-
li mdgomareobis realuri pirobebi... vinaidan konvencia gamiznulia
masSi asaxuli uflebebis @praqtikuli da efeqtiani~ garantirebisaTvis...,
unda dadgindes, warmoadgenda Tu ara Seqmnili mdgomareoba faqtobriv
eqspropriacias, rac navaraudevia ganmcxadeblebis mier~ (p. 63).40

68. amgvari midgoma qonebis CamorTmevis sakiTxisadmi Seesabameba saerTa-
Soriso samarTliT aRiarebul midgomas, kerZod: @... saxelmwifos mier miRebu-
li zomebis Sedegad sakuTrebis ufleba SeiZleba xelyofil iqnes. Sesabamis-
ad, SeiZleba gaxdes imdenad gamouyenebadi, rom es ufleba eqsproprirebulad

36 A52 (1982). ix zemoT, p. 9.
37 magaliTad, sakuTrebis formaluri gadacema pirveli damatebiTi oqmis pirveli muxlis
darRveviT, ix. adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeSi @saberZneTis
yofili mefe da sxvebi saberZneTis winaaRmdeg~ (Former Kind of Greece and Other  v. Greece), 2000 wlis
23 noemberi.
38 Sporrong and Lonnorth v. Sweden, A52 (1982).
39 am saqmis faqtebis mokle SinaarsisTvis, ix. zemoT, p. 9. am saqmeSi, sasamarTlom ar gaiziara
mosazreba, rom gamoiyeneboda pirveli damatebiTi oqmis pirveli muxlis meore wesi, vinadian
adgili ar hqonia arc sakuTrebis uflebis samarTlebriv CamorTmevas da arc de facto
eqspropriacias, vinaidan ganmcxadeblebs, praqtikulad, hqondaT maTi sakuTrebis gayidvis
SesaZlebloba, miuxedavad imisa, rom es garTulebuli iyo gasaCivrebuli zomebis gamoyenebis
Sedegad.
40 ix aseve @jeimsi gaerTianebuli samefos winaaRmdeg~, (James v. the United Kingdom) A98 (1986), p. 38;
@hentrihi safrangeTis winaaRmdeg~ (Hentrich v. France), A296-A (1994), p-bi 34-35.

konvenciis 1-li damatebiTi oqmis 1-li muxli _ sakuTrebis ufleba 366



382

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali

CaiTvalos im SemTxvevaSic ki, rodesac saxelmwifo uaryofs qonebis eqspro-
priaciis faqts da qonebis flobis samarTlebrivi ufleba formalurad pirve-
lad mesakuTres rCeba~.41

69. De facto eqspropriaciis zomebis magaliTs warmoadgens saqme @papamiCa-
lopoulosi saberZneTis winaaRmdeg~.42 ganmcxadeblebis sakuTrebaSi saberZ-
neTSi imyofeboda maRali Rirebulebis mqone miwis didi nakveTebi. miwis nakve-
Ti sanapirosac moicavda. 1963 wels ganmcxadeblebma saberZneTis turizmis
departamentidan moipoves nebarTva sanapiroze sastumro kompleqsis
mSeneblobaze. amis Semdeg, saberZneTSi damyarda samxedro diqtatura da 1967
wels ganmcxadebelTa miwis nakveTi (sanapiro zolis CaTvliT) gadaeca sazR-
vao Zalebs. ganmcxadeblebma, ra Tqma unda, scades maTi sakuTrebis mflobe-
lobis aRdgena, magram uSedegod. sazRvao Zalebma daiwyes miwis nakveTze
samxedro-sazRvao bazisa da oficerTa kurortis mSenebloba.

70. saberZneTSi mravali sasamarTlo procesisa da saxelmwifos mxridan
ganmcxadeblebisaTvis CamorTmeuli qonebis sanacvlod, sxva miwis nakveTis
miRebis SeTavazebis miuxedavad, ganmcxadeblebs ar miuRiaT araviTari ko-
mpensacia 1990-iani wlebis dasawyisamde, anu manamde, sanam ar mimarTes stras-
burgis komisias.

71. rodesac saqme gansaxilvelad waredgina adamianis uflebaTa evropul
sasamarTlos, sasamarTlom daiwyo imis aRniSvniT, rom xelyofa unda CaiTva-
los 1967 wlidan momdinare gangrZobad darRvevad. sasamarTlom ganacxada,
rom xelyofa ar ganxorcielebula sakuTrebiT sargeblobis kontrolis
mizniT. Sesabamisad, pirveli muxlis mesame wesi ar gamoiyeneboda. rac Seexeba
meore wess, miwis nakveTi formalurad arasodes yofila eqsproprirebuli, anu
sakuTrebis ufleba ar gadacemula. magram, vinaidan konvenciis mizani iyo masSi
asaxul uflebaTa @praqtikuli da efeqturi~ uzrunvelyofa, saWiro iyo imis dad-
gena, warmoadgenda Tu ara gasaCivrebuli mdgomareoba de facto eqspropriacias.

72. sasamarTlom aRniSna, rom sazRvao Zalebis fondma, faqtobrivad, fiz-
ikurad daisakuTra ganmcxadeblebis qoneba da ganaxorciela mSenebloba maT
kuTvnil miwis nakveTze. am dRidan moyolebuli, ganmcxadeblebs ar hqondaT
sakuTari qonebiT sargeblobis, gayidvis, memkvidreobiT an ijariT gadacemisa
Tu gaCuqebis SesaZlebloba. sasamarTlom daadgina, rom miwis nakveTis gan-
kargvis SesaZleblobis mospoba (Seqmnili mdgomareobis kompensaciis ganux-
orcieleblobasTan erTad) warmoadgenda sakmarisad seriozul Sedegs imis-
aTvis, rom ganmcxadeblebis qoneba de facto eqsproprirebulad CaTvliliyo.43

73. es principi mogvianebiT gamoyenebul iqna saqmeSi @brumaresku rumine-
Tis winaaRmdeg~,44 romelSic adamianis uflebaTa evropulma sasamarTlom kv-

41 saqme stareTis samSeneblo kompaniasa da iranis islamuri respublikis mTavrobas Soris,
amerikis SeerTebuli Statebisa da iranis sasarCelo moTxovnTa tribunalis 1983 wlis winaswari
gadawyvetileba zianis anazRaurebis Sesaxeb.
42 Papamichalopoulos v. Greece, A260-B (1993).
43 sainteresoa, rom de facto eqspropriaciis dadgenis Semdeg sasamarTlom aRar imsjela imis
Taobaze, emsaxureboda Tu ara eqspropriacia kanonier mizans da proporciuli iyo Tu ara
igi. man ubralod ganacxada, rom de facto eqspropriacia @Seusabamo iyo ganmcxadebelTa qonebiT
mSvidobiani sargeblobis uflebasTan~, savaraudod, kompensaciis an samarTlebrivi dacvis
sxva zomis ararsebobis gamo.
44 Brumaresku v. Romania. 1999 wlis 28 oqtomberi, p. 76.



391

davad kanonieri miznis arsebobisa, am ukanasknelis misaRwevad gamoyenebuli
zomebi masTan mimarTebiT araproporciuli iyo.71

proporciuloba

109.rogorc zemoT aRiniSna,72 sakuTrebis xelyofis dasaSvebad aRiarebi-
saTvis, is ara marto sajaro interesiT ganpirobebul kanonier mizans unda
emsaxurebodes, aramed unda arsebobdes gonivruli proporciuloba gamoy-
enebul saSualebebsa da misaRwev mizans Soris.73 unda gaivlos samarTliani
balansi sazogadoebis saerTo interesis moTxovnebsa da piris fundamenturi
uflebebis dacvis moTxovnebs Soris, rac damaxasiaTebelia konvenciisaTvis
mTlianobaSi.74 saqmeTa umetesobaSi am sakiTxs gadamwyveti mniSvneloba ekisreba.

110.sasamarTlo praqtikaSi proporciulobis standartis gamoyenebis karg
magaliTs warmoadgens gadawyvetileba saqmeSi @agosi gaerTianebuli samefos
winaaRmdeg~.75 ganmcxadebeli warmoadgenda germanul kompanias saxelwodeb-
iT @agosi~, romelic samewarmeo saqmianobas ewoda liTonis gadamuSavebis in-
dustriaSi da, aseve, oqrosa da vercxlis monetebis bazarze. erT SabaT dRes,
b-nma X-ma da q-nma Y-ma miakiTxes kompaniis qarxanas germaniaSi da moiTxoves
1500 krugerandis (samxreT afrikis respublikaSi moWrili oqros monetebi)
dauyovnebliv SeZena. monetebis Rirebuleba iyo 120 000 girvanqa sterlingi.
daido nasyidobis SeTanxmeba da monetebi CaitvirTa britanuli nomrebis mqone
avtomanqanaSi. angariSsworeba moxda britanuli bankis angariSze gamowerili
sabanko Cekis formiT. @agosma~ scada Cekis ganaRdeba, magram is ar iqna miRebu-
li. oqros monetebis nasyidobis xelSekrulebis pirobebiT, @agosi~ inarCuneb-
da monetebs Tavis sakuTrebaSi manam, sanam anazRaurebas sruli odenobiT ar
miiRebda.

111.amave dros, myidvelebma monetebis gaerTianebul samefoSi Semotana
avtomanqanis cariel saburavSi damalvis gziT scades. monetebi aRmoCenil da
dayadaRebul iqna gaerTianebuli samefos sabaJo samsaxuris mier. ramdenime
TviT adre oqros monetebis importi aikrZala vaWrobisa da industriis sax-
elmwifo mdivnis gankargulebiT. monetebis myidvelebs, b-n X-s da q-n Y-s,
waredginaT braldeba oqros monetebis importis akrZalvis TaRliTurad Tavis
aridebaSi (kontrabanda).

71 kidev erT magaliTs warumatebeli mtkicebisa, rom sakanonmdeblo aqti, romlis Sedegadac
ganmcxadeblebs qoneba CamoerTva, ar emsaxureboda sajaro interesiT ganpirobebul kanonier
mizans, warmoadgens 2000 wlis 3 noembris saqme @saberZneTis yofili mefe da sxvebi saberZneTis
winaaRmdeg~ (The Former King of Greece and Others v. Greece). amasTan, ganmcxadeblebma warmatebiT
daamtkices, rom saberZneTSi maTi qonebis yovelgvari kompensaciis gareSe CamorTmeva
araproporciuli iyo da sasamarTlom, Sesabamisad, daadgina, rom adgili hqonda pirveli
damatebiTi oqmis pirveli muxlis darRvevas.
72 ix. p. 105.
73 saqme @jeimsi gaerTianebuli samefos winaaRmdeg~ (James v. the United Kingdom), A98 (1986), p. 50;
@saqme liTgou gaerTianebuli samefos winaaRmdeg~ (Lithgow v. the United Kingdom), A102 (1986), p.
120.
74@sporongi da lonorTi SvedeTis winaaRmdeg~ (Sporrong and Lonnorth v. Sweden), A52 (1982), p. 69 da
73; @tre troqtorer aqtibloag SvedeTis winaaRmdeg~ (Tre Traktorer Aktiebolag v. Sweden), A159 (1989),
p. 59; @hentrihi safrangeTis winaaRmdeg~ (Hentrich v. France), A296-A (1994), p. 45-49; @wminda monastrebi
saberZneTis winaaRmdeg~ (Holy Monasteries v. Greece), A301-A (1994), p. 70; “ear kanada gaerTianebuli
samefos winaaRmdeg~ (Air Canada v. the United Kingdom), A316-A (1995), p. 29.
75 A108 (1986), p. 52.
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112.amis Semdeg @agosma~ moiTxova monetebis dabruneba im safuZvliT, rom,
vinaidan anazRaureba ar momxdara, is monetebis kanonier mesakuTred rCebo-
da. sabaJo samsaxuris organoebma uari Tqves monetebis dabrunebaze. b-ni X da
q-ni Y msjavrdebul iqnen sisxlis samarTlis sasamarTlos mier. am stadiazec
ki sabaJo samsaxurma uari Tqva @agosisTvis~ monetebis dabrunebaze. kompaniam
sarCeli Seitana inglisur sasamarTloSi monetebis dabrunebis moTxovniT,
magram uSedegod.

113.adamianis uflebaTa sasamarTlos winaSe @agosma~ gaasaCivra, inter alia,
sabaJo samsaxuris uari misTvis monetebis dabrunebaze. kompaniis mtkicebiT,
is iyo monetebis kanonieri mesakuTre da ar miuZRoda araviTari brali raime
samarTaldarRvevaSi. aseve, mas ar miscemia misi saqmis britanuli sasamarT-
los winaSe wardgenis saTanado SesaZlebloba. strasburgis sasamarTlom aRni-
Sna, rom monetebis konfiskacia udavod warmoadgenda qonebis mSvidobianad
gamoyenebis xelyofas pirveli muxlis pirveli winadadebis SinaarsiT. amis Sem-
deg sasamarTlos unda daedgina, gamoiyeneboda Tu ara pirveli nawilis meore
winadadeba an meore nawili. sasamarTlom miiCnia, rom oqros monetebis impor-
tis akrZalva udavod warmoadgenda kontrols qonebiT sargeblobaze. monete-
bis dayadaReba da konfiskacia warmoadgenda am akrZalvis uzrunvelmyofel
zomas. man aseve aRniSna, rom monetebis konfiskacia udavod warmoadgenda
qonebis CamorTmevas, magram saqmis konkretul garemoebebSi CamorTmeva war-
moadgenda gaerTianebul samefoSi oqros krugerandebiT sargeblobaze arse-
buli kontrolis Semadgenel nawils. Sesabamisad, gamoiyeneboda mesame _ sarge-
blobis kontrolTan dakavSirebuli wesi.

114.rac Seexeba zomebis gamoyenebis dasabuTebulobas, sasamarTlom aRni-
Sna, rom krugrandebis importis akrZalva udavod SesabamisobaSi modioda
pirveli damatebiTi oqmis pirvel muxlTan. is emsaxureboda sajaro interes-
iT ganpirobebul kanonier mizans. amasTan, aucilebeli iyo gonivruli pro-
porciulobis arsebobis dadgena akrZalvis aRsrulebis uzrunvelyofis sa-
Sualebebsa da misaRwev mizans Soris. sasamarTlos unda daedgina aucilebeli
samarTliani balansis arseboba. sasamarTlom miiCnia, rom:

@saxelmwifos gaaCnia Sefasebis farTo zRvari rogorc aRsrulebis
zomebis arCevanSi, ise imis dadgenaSi _ gamarTlebulia Tu ara aRsruleb-
is Sedegebi sajaro interesiT Sesabamisi kanonieri miznis misaRwevad~
(p. 52).

115.sasamarTlom aRniSna, rom yvela monawile saxelmwifoSi, aRiarebuli
samarTlis zogadi principebis Sesabamisad, kontrabandiT Semotanili saqone-
li SeiZleba konfiskacias daeqvemdebaros. amis sapirispirod, @agosma~ aRniS-
na, rom es wesi ar gamoiyeneboda @udanaSaulo~ mesakuTris mimarT (rasac evro-
puli komisia daeTanxma). sasamarTlom aRniSna, rom samarTliani balansis ar-
seboba mraval faqtorzea damokidebuli da qonebis mesakuTris qceva (kontra-
bandasTan dakavSirebiT), maT Soris, misi bralisa da monawileobis xarisxi,
warmoadgens mxolod erT-erT elements mxedvelobaSi misaReb garemoebaTa
erTobliobaSi (sasamarTlom aseve aRniSna, rom monawile saxelmwifoebSi ar
arsebobda erTiani praqtika, aucilebeli iyo Tu ara bralis arseboba kon-
fiskaciis gansaxorcieleblad).

116.Sesabamisad, imisda miuxedavad, rom es pirdapiri formiT ar aris aRniS-
nuli pirvel muxlSi, sasamarTlos unda daedgina, arsebobda Tu ara Sesabami-
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si procedurebi mosarClis bralis an monawileobis dasadgenad. agreTve,
Seemowmebina, aZlevda Tu ara Sesabamisi procedurebi ganmcxadebels gonivrul
SesaZleblobas, misi saqme ganxiluliyo pasuxismgebeli xelisuflebis orga-
nos winaSe. sasamarTlom Seiswavla inglisis sasamarTlo gadasinjvis proce-
dura da daadgina, rom is sakmarisi iyo pirveli damatebiTi oqmis pirveli mux-
lis moTxovnaTa dakmayofilebisaTvis. Sesabamisad, adgili ar hqonia @agosis~
sakuTrebis uflebis darRvevas.

117.proporciulobis principis gamoyenebisa da sasamarTlos mier saxelm-
wifosaTvis miniWebuli Sefasebis farTo zRvris magaliTs warmoadgens saqme
@melaheri avstriis winaaRmdeg~.76 rogorc zemoT aRiniSna,77 saqme exeboda
mravalbiniani sacxovrebeli saxlis mesakuTreebs, romelTa gancxadebiT,
avstriis kanonmdebloba qiris kontrolis Taobaze ewinaaRmdegeboda pirve-
li damatebiTi oqmis pirvel muxls, vinaidan is xelyofda maT saxelSekrule-
bo uflebas qiris miRebaze. sasamarTlom daadgina, rom pirveli muxli gamoiy-
eneboda da rom adgili hqonda ganmcxadebelTa sakuTrebis uflebis xelyo-
fas sargeblobis kontrolTan dakavSirebuli wesis farglebSi.

118.rac Seexeba gasaCivrebuli zomebis dasabuTebas, ganmcxadebelTa mtki-
cebiT, 1981 wlis kanoni @qiravnobis Sesaxeb~ ar emsaxureboda kanonier mizans.
maTi TqmiT, kanoni ar iyo gamiznuli socialuri uTanasworobis aRmofxvraze,
aramed miznad isaxavda qonebis gadanawilebas. isini daTanxmdnen, rom saxelm-
wifos mier amgvari zomebis miReba gamoricxuli ver iqneboda, magram sadavod
gaxades raime problemis arseboba, romelic saxelmwifos Carevas moiTxovda.
maT miuTiTes avstriaSi im dros arsebuli ekonomikuri aRmavlobaze; aseve,
waradgines statistika, romelic adasturebda sacxovrebeli binebis sakmari-
sobas da ivaraudes, rom kanons damtkicebis dros ar gaaCnda mosaxleobis um-
ravlesobis warmomadgeneli sami partiidan oris mxardaWera. maTi mtkicebiT,
es iyo socialisturi mTavrobis mier mosaxleobis nawilis dakmayofilebaze
gamiznuli zoma. amitomac, maTi azriT, es zoma ar ganxorcielda saerTo in-
teresSi.

119.adamianis uflebaTa evropulma sasamarTlom Seiswavla kanonis miReb-
is dros avstriis mTavrobis mier parlamentisadmi wardgenili kanonis gan-
martebiTi memorandumi. es dokumenti miuTiTebda msgavsi Rirebulebis mqone
binebis qiris odenobas Soris gansxvavebis Semcirebis aucileblobaze. kanoni
miznad isaxavda gonivrul fasSi sacxovrebeli binebis ufro advilad moZieb-
is SesaZleblobas. sasamarTlom daadgina, rom es ganmarteba ar SeiZleba ganix-
ilebodes, rogorc gonivrul safuZvels aSkarad moklebuli. Sesabamisad, kan-
ons gaaCnda saerTo interesiT ganpirobebuli kanonieri mizani.

120.rac Seexeba proporciulobis moTxovnas, sasamarTlom mimarTa sa-
marTliani balansis Sefasebis standarts. ganmcxadeblebis mtkicebiT, kanoni
warmoadgenda kanonierad dadebuli xelSekrulebebis Seusruleblobis waxa-
lisebas da, Sesabamisad, arRvevda kontraqtis Tavisuflebis princips. amis
sapirispirod sasamarTlom miiCnia, rom qiravnobis kontrolis sferoSi sa-
kanonmdeblo organos unda gaaCndes winaT dadebuli xelSekrulebebis mo-
qmedebasTan dakavSirebuli zomebis miRebis uflebamosileba misi politikis

76 A169 (1989), p. 48.
77 ix. zemoT, p. 46.
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miznebis miRwevis mizniT. sasamarTlom aseve ganacxada, rom problemis gadaw-
yvetis alternatiuli gzebis SesaZlo arseboba TavisTavad ar gulisxmobs gasa-
Civrebuli kanonmdeblobis usamarTlobas. im pirobiT, rom sakanonmdeblo xe-
lisufleba moqmedebda Sefasebis zRvris farglebSi, sasamarTlos ar unda
emsjela imis Taobaze, warmoadgenda Tu ara sakanonmdeblo aqti problemis
gadawyvetis saukeTeso saSualebas, Tu sakanonmdeblo uflebamosileba raime
sxva gziT unda ganxorcielebuliyo.

121.ganmcxadeblebma miuTiTes im faqtze, rom 1981 wlis kanonis safuZvelze
maTi qiris ganakveTebi or SemTxvevaSi 80%-iT Semcirda, xolo sxva SemTxvevebSi
– 22%-iT. komisiam daadgina, rom xelyofis amgvari xarisxi dausabuTebeli
iyo. amis sapirispirod saxelmwifo amtkicebda, rom Semcirebuli odenobiTac
ki qiris es ganakveTebi gonivrulad Tanazomieri iyo sxva Senobebis qiris ode-
nobasTan. sasamarTlom daadgina, rom arsebobda aucilebeli samarTliani bal-
ansi. man gaiTvaliswina is garemoeba, rom, inter alia, mesakuTreebs SeeZloT sxva
xarjebis gadaxdis dakisreba damqiraveblebisaTvis, magaliTad, sadazRvevo
gadasaxadebis, aseve, saremonto samuSaoebis Rirebulebis nawilis gadaxda.
garda amisa, kanoni iTvaliswinebda gardamaval debulebas, romlis mixedvi-
Tac gamqiraveblebs SeeZloT, moqmedi xelSekrulebis safuZvelze, ijaris axal
ganakveTebTan SedarebiT 50%-iT meti odenobis Tanxis gadaxdis moTxovna. Se-
sabamisad, adgili ar hqonia pirveli damatebiTi oqmis pirveli muxlis dar-
Rvevas.

122.zemoT ukve visaubreT saqmeze78 @stranis berZnuli navTobgadamamuSave-
beli qarxnebi da stratis andreadisi saberZneTis winaaRmdeg~.79 am saqmeSi,
romelic exeboda arbitraJis gadawyvetilebis gabaTilebas kanonis miRebis
safuZvelze, sasamarTlom daadgina, rom xelyofa ar warmoadgenda arc eqspro-
priacias da arc sargeblobis kontrols. Sesabamisad, saqme ganixila pirveli
muxlis pirveli winadadebis farglebSi.

123.amis Semdeg sasamarTlom saqmeSi aucilebeli samarTliani balansis
arsebobis sakiTxi gamoikvlia. saxelmwifos mtkicebiT, gasaCivrebuli zoma
warmoadgenda Sesabamis RonisZiebaTa erTiani sistemis nawils, romlis mizan-
ic iyo sajaro cxovrebis gawmenda samxedro diqtaturis samarcxvino memkvi-
dreobisagan da berZeni xalxis mier demokratiuli wyobilebis dacvis, Zalau-
flebisa da nebis gamovlena. ganmcxadebelTa uflebebi, savaraudod, gamom-
dinareobda prefernciuli xasiaTis xelSekrulebidan, romelic saziano iyo
erovnuli ekonomikisaTvis da xels uwyobda diqtaturis arsebobis gagrZele-
bas. amis sapasuxod ganmcxadeblebma aRniSnes, rom usamarTlo iqneboda diq-
tatorul reJimTan gaformebuli nebismieri samarTlebrivi urTierTobis ba-
Tilad gamocxadeba am reJimis damxobisTanave.

124.sasamarTlom eWvqveS ar daayena saxelmwifos uflebamosileba, Sewyvi-
tos nebismieri xelSekruleba, romelic sazianoa saxelmwifos ekonomikuri
interesebisaTvis. udavod, es aris sajaro saerTaSoriso samarTlis say-
ovelTaod aRiarebuli principi _ saxelmwifos gaaCnia suverenuli ufleba,
Sewyvitos kerZo pirTan dadebuli xelSekruleba kompensaciis gadaxdis piro-
biT. amasTan, es wesi ar vrceldeba xelSekrulebis zogierT arsebiTi xasiaTis

78 ix. zemoT, p. 28.
79 A301-B (1994), p. 74.
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debulebaze, rogoricaa, magaliTad, debuleba arbitraJis Sesaxeb. sxvagvar-
ad xelSekrulebis mxares eqneba SesaZlebloba, Tavi aaridos sasamarTlo ganx-
ilvas im davis arsebobis SemTxvevaSi, romlis mimarTac arbitraJisTvis mima-
rTva iyo SeTanxmebuli. sasamarTlom aseve aRniSna, rom saxelmwifom TviTon
airCia is saarbitraJo ganxilvis procedura, romlis Tavis aridebac mas sur-
da. amrigad, arbitraJis gadawyvetilebis gauqmebiT sakanonmdeblo xelisu-
flebam daarRvia aucilebeli samarTliani balansi. Sesabamisad, adgili hqon-
da pirveli damatebiTi oqmis pirveli muxlis darRvevas.

125. @presos kompania naviera sa belgiis winaaRmdeg~80 warmoadgens kidev
erT magaliTs, romelSic saxelmwifo gadascda Tavisi Sefasebis zRvars.
rogorc zemoT aRniSna,81 es saqme exeboda sazRvao xomaldebis Sejaxebas bel-
giis teritoriul wylebSi. xomaldebis mesakuTreebma zianis anazRaurebis
Taobaze sarCeli Seitanes locmanebis daudevrobis gamo; locmanebis qmedeb-
isaTvis pasuxismgebeli iyo belgiis saxelmwifo. zianis miyenebis Semdeg, sax-
elmwifom miiRo kanoni, romelic spobda kompensaciis uflebas Sesabamis gare-
moebebSi. sasamarTlom daadgina, rom ganmcxadebelTa sasarCelo moTxovna
qonebas warmoadgenda da rom adgili hqonda pirveli damatebiTi oqmis pirve-
li muxliT garantirebuli maTi uflebebis xelyofas.

126.saxelmwifom miuTiTa Tavisi finansuri interesebis dacvis aucileblo-
baze, zianis anazRaurebis samarTalSi samarTlebrivi garkveulobis dadgenis
saWiroebasa da belgiaSi arsebuli mdgomareobis mis mezobel qveynebTan (ker-
Zod, niderlandebTan) SesabamisobaSi moyvanaze. sasamarTlom aRniSna, rom
evropuli konvenciis sistemaSi erovnuli xelisuflebis organoebis prerog-
ativas warmoadgens im sajaro problemis arsebobis pirveladi Sefasebis ga-
keTeba, romelic moiTxovs qonebis CamorTmevis zomebisa da samarTlebrivi
dacvis zomebis gamoyenebas. sajaro interesis cneba aucileblad farTo unda
iyos. Sesabamisad, saxelmwifos gaaCnda Sefasebis farTo zRvari.

127.rac Seexeba proporciulobis moTxovnas, sasamarTlom gamoiyena sa-
marTliani balansis SefasebiTi standarti da aRniSna, rom Sesabamisi kanonm-
deblobiT gaTvaliswinebul kompensaciis pirobebs am sakiTxTan axlo kavSiri
hqonda. man aseve ganacxada, rom qonebis CamorTmeva misi Rirebulebis Sesabam-
isi Tanxis gonivrulad dabrunebis gareSe gamarTlebulia, rogorc wesi, mx-
olod gansakuTrebul garemoebebSi. mocemul saqmeSi 1988 wlis kanonma uku-
qceviTi wesiT da yovelgvari kompensaciis gareSe gaauqma dazaralebulebis
mier saxelmwifos winaaRmdeg mosalodneli maRali odenobis sasarCelo moTx-
ovnebi zianis anazRaurebis Taobaze. zogierT SemTxvevaSi, sasamarTlo war-
moeba ukve mimdinareobda. saxelmwifom miuTiTa im potenciurad maRal sasar-
Celo moTxovnebze, romelic saxelmwifos waredgineboda kanonis miuReblo-
bis SemTxvevaSi (3,5 miliardi belgiuri franki). sasamarTlom daaskvna, rom es
problema, iseve, rogorc qveynis samarTlis mezobeli qveynebis samarTalTan
SesabamisobaSi moyvanis saWiroeba, SeiZleba gamxdariyo zianis anazRaurebis
samarTlis Semcvleli kanonmdeblobis miRebis safuZveli. Tumca, am uka-
nasknels ar ZaluZs ukuqceviTi Zalis mqone kanonmdeblobis miRebis gama-
rTleba ganmcxadebelTa kompensaciis moTxovnis uflebis mospobis mizniTa
da SedegiT. amgvari seriozuli xelyofa Seusabamoa samarTliani balansis prin-

80 Pressos Kompania Naviera SA v Belgium, A332 (1995), p. 38.
81 ix. zemoT, p. 30.
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cipTan da, Sesabamisad, adgili hqonda pirveli damatebiTi oqmis pirveli mux-
lis darRvevas.

sagadasaxado RonisZiebebi

128.saxelmwifos uflebamosileba, uzrunvelyos gadasaxadebis, sxva mo-
sakreblebis an jarimebis gadaxda (pirveli damatebiTi oqmis pirveli muxlis
mesame wesis farglebSi), sasamarTlos ganmartebiT gansakuTrebiT farToa.
amasTan, sagadasaxado RonisZiebebi aucileblad eqvemdebareba proporciulo-
bis princips.

129.saqmeSi @gasus dozia und fordertehnik niderlandebis winaaRmdeg~,82

romelic zemoT ukve movixsenieT,83 ganmcxadebeli @gasusi~ warmoadgenda ger-
manul kompanias, romelmac gaaforma betonis amrevi manqanis gayidvis SeTanxme-
ba holandiur kompania ~atlasTan.~ @gasusis~ nasyidobis xelSekrulebis stan-
dartul pirobas warmoadgenda @debuleba sakuTrebis SenarCunebis Sesaxeb~,
romelic niSnavda, rom gamyidveli inarCunebda betonis amrevi manqanis
sakuTrebas manam, sanam is ar miiRebda anazRaurebas sruli moculobiT.

130.@atlass~ warmoeSva garkveuli finansuri sirTuleebi da betonis amre-
vi manqana dayadaRebul iqna niderlandebis sagadasaxado samsaxuris warmo-
madgenlis mier sagadasaxado davalianebis dasafaravad. @gasusma~ niderlan-
debis sasamarTloebis winaSe es moqmedeba gaasaCivra da grZelvadian sasamarT-
lo procesebSi Caeba, Tumca, uSedegod. amis Semdeg @gasusma~ saCivriT stras-
burgis sasamarTlos mimarTa.

131.Tavdapirvelad saxelmwifo amtkicebda, TiTqos kompanias aRar hqonda
amrevi manqanis mesakuTreoba SenarCunebuli da mas am qonebaSi mxolod
garkveuli wilobrivi kapitali gaaCnda, Sesabamisad, @gasuss~ ar gaaCnda aRniS-
nuli qoneba. Tumca, magram sasamarTlom es argumenti dauyovnebliv uaryo da
ganmeorebiT ganacxada, rom qonebas pirveli muxlis miznebisaTvis @avtonomi-
uri~ mniSvneloba hqonda da is udavod ar Semoifargleboda mxolod qonebrivi
nivTebis mflobelobiT _ mniSvneloba ar hqonda, inarCunebda @gasusi~ sakuTre-
bis uflebas, Tu, ubralod, wilobrivi kapitali gaaCnda qonebaSi. orive SemTx-
vevaSi is pirveli damatebiTi oqmis pirveli muxlis dacvis qveS imyofeboda.

132.sami wesis gamoyenebasTan dakavSirebiT @gasusi~ amtkicebda, rom mas
qoneba meore wesis Sesabamisad CamoerTva. sasamarTlom daadgina, rom betonis
amrevi manqanis dayadaReba warmoadgenda saxelmwifos mier gadasaxadebis Se-
grovebis meqanizms da unda ganixilebodes pirveli muxlis meore nawilis Se-
sabamisad, romelic saxelmwifos @gadasaxadis an sxva mosakreblis an jarimis
gadaxdis uzrunvelyofis~ uflebamosilebas aniWebs.

133.am konteqstSi, sasamarTlom mxareebs Seaxsena, rom konvenciis teqstis
SemuSavebisas monawile saxelmwifoebma didi mniSvneloba mianiWes pirveli
muxlis meore nawilis Semdeg aspeqts _ es fraza jer teqstSi arc iyo asaxuli,
Tumca, yvela dainteresebul mxares ukve hqonda gaazrebuli, rom saxelmwi-
fos misTvis sasurveli nebismieri fiskaluri kanonis miReba SeuZlia im piro-

82 A306-B (1995), p. 62; @erovnul provinciul mSenebelTa sazogadoeba da sxvebi gaerTianebuli
samefos winaaRmdeg~ (National Provincial Building Society and Others v the United Kingdom), 1997-VII, 1997.
83 ix. zemoT, p. 81.
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biT, rom es kanoni ar warmoadgens @TviTnebur konfiskacias~. mocemul saqme-
Si, rogorc sasamarTlom ganacxada, adgili ar hqonia TviTnebur konfiskacias.
Tumca, kanoni sagadasaxado organoebs mesakuTris kuTvnil teritoriaze Tun-
dac mesame piris mflobelobaSi myofi qonebis dayadaRebis uflebas aniWebda.
amgvari praqtika zogierT samarTlebriv sistemaSi daSvebuli iyo, amitomac
sasamarTlom am sakiTxze mxardaWera moipova.

134.sasamarTlom xazi gausva im garemoebasac, rom saxelmwifos gaaCnda Se-
fasebis farTo zRvari sagadasaxado RonisZiebebTan dakavSirebiT. amasTan,
saxelmwifos Tvalsazrisi yovelTvis miiReba mxedvelobaSi im pirobiT, rom
is @ar aris gonivrul safuZvels moklebuli~. man moaxdina @sporongis da
lonorTis~84 saqmis citireba da gaakeTa miTiTeba samarTliani balansisa da
proporciulobis principebze. man aseve dasva SekiTxva, daekisra Tu ara
@gasuss~ individualuri da gansakuTrebuli tvirTi.

135.am SefasebiTi standartebis gamoyenebisas, sasamarTlom daadgina, rom
betonis amrevi manqanis dayadaReba SesabamisobaSi iyo pirveli damatebiTi
oqmis pirvel muxlTan. kerZod, man mxedvelobaSi miiRo, rom: 1) @gasusi~ monaw-
ileobda komerciuli xasiaTis saqmianobaSi, romelsac garkveuli riski gaaCn-
da; 2) debuleba sakuTrebis SenarCunebis Sesaxeb mas icavda sxva kreditorebi-
sagan da ara saxelmwifos sagadasaxado organoebisagan; 3) @gasuss~ SeeZlo risk-
is saerTod Tavidan acileba, Tu is uars etyoda @atlass~ kreditis gacemaze;
4) mas SeeZlo damatebiTi garantiebis mopoveba, magaliTad, dazRvevis gziT; 5)
@gasusma~ neba darTo @atlass~, ganeTavsebina betonis amrevi manqana am uka-
nasknelis kuTvnil teritoriaze.

136.maSasadame, imisda miuxedavad, rom sasamarTlo sagadasaxado zomebis
mimarT iyenebs samarTliani balansis imave Sefasebis standarts, rogorsac
sakuTrebis sxvagvari xelyofis mimarT, am tipis saqmeebSi saxelmwifos gaaC-
nia gansakuTrebiT farTo Sefasebis zRvari.

kompensacia

137.rogorc zemoT aRiniSna,85 pirveli damatebiTi oqmis pirveli muxli
pirdapiri formiT ar moiTxovs kompensacias qonebis CamorTmevis an sxvagvari
xelyofis SemTxvevaSi. amasTan, qonebis CamorTmevis SemTxvevaSi kompensaciis
arseboba zogadi principis saxiT TavisTavad igulisxmeba. magaliTisaTvis Sei-
Zleba moviyvanoT saqme @jeimsi gaerTianebuli samefos winaaRmdeg~,86 romel-
Sic sasamarTlom daadgina, rom:

@monawile saxelmwifoTa samarTlebriv sistemebSi, sajaro interesSi
ganxorcielebuli qonebis CamorTmeva kompensaciis gadaxdis gareSe
gamarTlebulia mxolod gansakuTrebul garemoebebSi, romelTac ara
aqvT kavSiri amgvar zomebTan. rac Seexeba [pirveli damatebiTi oqmis]

84 A52 (1982).
85 ix. zemoT, p. 97.
86 A98 (1986), p. 54; @liTgou gaerTianebuli samefos winaaRmdeg~ (Lithgow v. the United Kingdom), A-
102, 1986, p. 120, @wminda monastrebi saberZneTis winaaRmdeg~ (Holy Monasteries v. Greece), A301-A, 1994,
p. 70-75; @hentrihi safrangeTis winaaRmdeg~ (Hentrich v. France), A296-A, 1994, p. 48, @presos kompania
navier sa belgiis winaaRmdeg~ (Pressos Compania Naviera SA v. Belgium), A332, 1995, p. 38, @gilemani
safrangeTis winaaRmdeg~ (Guillemin v. France), 1997-I, 1997, p. 52-57.
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pirvel muxls, am debulebiT garantirebuli sakuTrebis ufleba, Sesa-
bamisi principis ararsebobis pirobebSi, iluzoruli da ganuxorciele-
beli iqneboda. udavod, kompensaciis pirobebs gaaCnia arsebiTi mniS-
vneloba imis SefasebisaTvis, Tu ramdenad icavs gasaCivrebuli kanonm-
debloba samarTlian balanss saqmeSi arsebul sxvadasxva interess Soris.
kerZod, akisrebs Tu ara is ganmcxadebels araproporciul tvirTs...~
(p. 54).

138.kompensaciis arsebobis faqti aseve arsebiTia sakuTrebis uflebis sxva,
naklebad mZime, xelyofis Sefasebisas.

139.saqme @Sasaniu safrangeTis winaaRmdeg~87 swored imis magaliTia, rom
sasamarTlo mxedvelobaSi iRebs kompensaciis ararsebobas qonebis iseTi xe-
lyofisas, romelic mis CamorTmevas ar iTvaliswinebs. am saqmeSi ganmcxade-
blebi iyvnen miwis mflobelebi, romelTac safrangeTis kanonmdeblobiT gaaCn-
daT maT miwebze nadirobis eqskluziuri ufleba. es ufleba warmoadgenda mi-
wis sakuTrebis erT-erT aspeqts. safrangeTis xelisuflebis organoebma gada-
wyvites, rom ufro sasargeblo iqneboda, miwis patara nakveTebis mflobelebs
miscemodaT gaerTianebisa da asociaciis Seqmnis saSualeba, romelic yvela
dainteresebul mxares nadirobis ormxriv uflebas mianiWebda. xelisuflebis
organoebma savaldebulo gaxades miwis mflobelebisaTvis, maT Soris, ganm-
cxadeblebisaTvis, gamxdariyvnen asociaciis wevrebi da maT kuTvnil miwaze
nadirobis eqskluziuri ufleba sxva monadireebisTvisac daeTmoT.

140.ganmcxadeblebma, romlebic cxovelTa keTildReobis damcvelebi da
nadirobis mowinaaRmdegeni iyvnen, gaasaCivres sanadiro uflebebis savaldeb-
ulo gadacema, rogorc pirveli damatebiTi oqmis pirveli muxlis darRveva.

141.sasamarTlos winaSe miRweul iqna SeTanxmeba imis Taobaze, rom gamoiy-
eneboda mesame, sargeblobis kontrolTan dakavSirebuli wesi. sajaro inter-
esis sakiTxze ganmcxadeblebi amtkicebdnen, rom kanoni mxolod monadireebis
sasargeblod moqmedebda da, Sesabamisad, sajaro interess ar gamoxatavda. sasa-
marTlom es argumenti uaryo da daadgina, rom safrangeTis xelisuflebis
organoebs hqondaT uflebamosileba, gadaewyvitaT, rom es mouwesrigebeli
nadirobis Tavidan acilebis saerTo interesiT iyo ganpirobebuli.

142.rac Seexeba proporciulobis princips, sasamarTlom daadgina, rom gan-
mcxadeblebis iZuleba, maT kuTvnil miwaze sanadirod Tavisi uflebebi sxveb-
is sasargeblod gadaecaT (rodesac maT nadirobis winaaRmdeg gaaCndaT
eTikuri da moraluri xasiaTis mosazrebebi), warmoadgenda samarTliani bal-
ansis darRvevas. kerZod, sasamarTlom yuradReba miaqcia kompensaciis raime
formiT ararsebobas. mTavrobis azriT, miwis mesakuTreebis, maT Soris, ganm-
cxadeblebis ufleba, enadiraT sxva mflobelebis miwebze, warmoadgenda sak-
maris kompensacias. Tumca, es ar warmoadgenda araviTar kompensacias ganmcxa-
deblebisaTvis, romelTac ar surdaT nadiroba. saqmis konkretul garemoebeb-
Si adgili hqonda pirveli damatebiTi oqmis pirveli muxliT garantirebuli
ganmcxadeblebis sakuTrebis uflebis darRvevas.

143.miuxedavad imisa, rom proporciulobis principis Sesabamisad ko-
mpensaciis gadaxda aucilebelia, ar arsebobs kompensaciis sruli moculo-

87 1999-III, p. 82. ix. aseve @sporongi da lonorTi winaaRmdeg~ (Sporrong and Lonnorth v. Sweden), A52,
1982, p. 73, @imobiliare safi italiis winaaRmdeg~ (Immobiliare Saffi v. Italy), 1999-V, p. 56-57.
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biT anazRaurebis valdebuleba. sajaro interesiT ganpirobebuli kanonieri
miznebi, rogoricaa ekonomikuri reforma an zomebi, romelTa mizanic social-
uri Tanasworobis aRdgenaa, SeiZleba moiTxovdes sabazro fasze naklebi ode-
nobiT anazRaurebas. amasTan, kompensaciis odenobas qonebis RirebulebasTan
gonivruli kavSiri aucileblad unda hqondes.88

144.saqmeSi @liTgou gaerTianebuli samefos winaaRmdeg”89 ganmcxadeblebi
iyvnen sazRvao da sahaero xomaldebis mSenebeli kompaniebi, romelTa kapita-
li nacionalizebul iqna. ganmcxadeblebma davis qveS ar daayenes, rom saxelm-
wifos gaaCnda kanonieri mizani qonebis CamorTmevisTvis, magram ganacxades,
rom gadaxdili kompensaciis odenoba aSkarad Seusabamo iyo. britaneTis
mTavrobam Tavisi gadawyvetilebiT SemoiRo kompensaciis sistema, romlis
mixedviTac ganmcxadebelTa aqciebi (romelic nacionalizacias daeqvemdebara)
Sefasebul iqna aqciebis gadacemis TariRamde sami wlis winaT arsebuli Rire-
bulebis mixedviT. mTavrobis mtkicebiT, es gakeTda imisTvis, raTa Tavidan
aecilebinaT iseTi fasis dadgena, romelic mosalodneli nacionalizaciis
pirobebSi xelovnuri iqneboda. ganmcxadeblebma aRniSnes, rom Sesabamisi Tar-
iRi ufro axlos unda yofiliyo aqciebis gadacemis TariRTan, vinaidan sinamd-
vileSi aqciebis Rirebuleba gaizarda. ganmcxadeblebma miuTiTes, rom Sesaba-
mis SemTxvevebSi, saerTaSoriso samarTlis Tanaxmad, Sefasebis TariRad dad-
genili iyo sakuTrebis gadacemis an CamorTmevis TariRi.

145.Tavis gadawyvetilebaSi sasamarTlo daeTanxma komisias da daadgina,
rom:

@sakuTrebis CamorTmeva, mis RirebulebasTan (gonivrul farglebSi)
dakavSirebuli odenobis gadaxdis gareSe, rogorc wesi, warmoadgens
araproporciuli xasiaTis xelyofas, romelic pirveli muxlis mixed-
viT ver iqneba gamarTlebuli. amasTan, pirveli muxli ar iTvaliswinebs
sruli kompensaciis miRebis uflebas, vinaidan sajaro interesiT gan-
pirobebuli kanonieri miznebi, rogoricaa ekonomikuri reformis ganx-
orcieleba an socialuri Tanasworobis miRwevis zomebi, SeiZleba
iTvaliswinebdes anazRaurebas sabazro fasze naklebi odenobiT~ (p. 121).

146.sasamarTlom aseve ganacxada, rom kompensaciis standarti SeiZleba
icvlebodes qonebis bunebisa da CamorTmevis garemoebaTa Sesabamisad. ko-
mpensaciis standarti nacionalizaciis saqmeebSi SeiZleba gansxvavebuli iyos
qonebis sxvagvari CamorTmevis SemTxvevebTan SedarebiT (rogoricaa, magali-
Tad, miwis savaldebulo SeZena sajaro miznebisaTvis) (p. 121).

147.sasamarTlom ganmcxadebelTa argumentebis sapirispirod daadgina,
rom Sefasebis zRvari gamoiyeneboda ara mxolod nacionalizaciis erovnul
interesebSi ganxorcielebis mimarT, aramed kompensaciis saSualebaTa arCeva-
Sic. sasamarTlom miiCnia, rom:

@... sasamarTlos gadasinjvis uflebamosileba mocemul saqmeSi
SezRudulia imaze msjelobiT, gadascda Tu ara gadawyvetileba ko-
mpensaciis Taobaze gaerTianebuli samefos farTo Sefasebis zRvars;

88 “jeimsi gaerTianebuli samefos winaaRmdeg~ (James v. the United Kingdom), A98, 1986, p. 54; @wminda
monastrebi saberZneTis winaaRmdeg~ (Holy Monasteries v. Greece), A301-A, 1994, p. 71.
89 A-102 (1986).
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sasamarTlo ixelmZRvanelebs sakanonmdeblo organos mosazrebebiT im
pirobiT, rom es mosazrebebi aSkarad ar iyo moklebuli gonivrul
safuZvels~ (p. 122).

148.ganmcxadeblebi, aseve, daeyrdnnen pirveli muxlis meore winadadebas,
romelic moiTxovs, rom qonebis CamorTmeva unda eqvemdebarebodes saerTa-
Soriso samarTlis zogadi principebiT gaTvaliswinebul pirobebs. maTi mtki-
cebiT, es moTxovna iTvaliswinebs imas, rom maTTvis kuTvnili kompensaciis
gadaxda unda yofiliyo “adekvaturi, swrafi da efeqturi”, rogorc moiTxoveba
saerTaSoriso samarTlis zogadi principebiT. sasamarTlom es argumenti
uaryo da aRniSna, rom TviT saerTaSoriso samarTlis zogadi principebis
Tanaxmad, es moTxovna mxolod ucxo qveynis moqalaqeebis mimarT gamoiyeneba.
pirveli damatebiTi oqmis mosamzadebeli komisiis masalebze dayrdnobiT aSka-
ra iyo, rom am debulebis gamoyeneba mxolod ucxo qveynis moqalaqeebis mima-
rT iyo gamiznuli.

kanonis gasagebi formiT arsebobis principi

149.sakuTrebis uflebis xelyofa aseve unda pasuxobdes kanonis gasagebi
formiT arsebobis, anu kanonierebis90 princips. es pirveli muxlis pirveli
nawilis meore winadadebaSi pirdapir aris aRniSnuli: CamorTmeva @kanoniT
dadgenili pirobebis dacviT unda ganxorcieldes~. amasTan, kanonis gasagebi
formiT arsebobis principi warmoadgens konvenciis mTlian da ganuyofel naw-
ils da is unda gamoiyenebodes imisda miuxedavad, Tu sami wesidan romeli gam-
oiyeneba.

150.kanonis gasagebi principis gansazRvris magaliTia saqme @vinterverpi
niderlandebis winaaRmdeg~.91 es saqme dakavSirebuli iyo konvenciis me-5 mux-
liT garantirebuli Tavisuflebisa da me-6 muxliT gaTvaliswinebuli sa-
marTliani ganxilvis uflebasTan. ganmcxadebeli fsiqiatriul saavadmyofo-
Si iqna moTavsebuli. misi patimroba sasamarTlos gankargulebiT moxda da is
garkveuli periodulobiT gadaisinjeboda. Tumca, mas ar Seatyobines mis
winaaRmdeg mimdinare procesis Sesaxeb da ar misces procesze daswrebis an war-
momadgenlis yolis ufleba. ramdenime SemTxvevaSi misi Txovna gaTavisufleb-
is Sesaxeb sajaro prokurorma sasamarTlos ar gadasca. misi patimrobis Sede-
gad ganmcxadebelma avtomaturad dakarga Tavisi qonebis gankargvis ufleba.

151.adamianis uflebaTa evropulma sasamarTlom daadgina, rom adgili
hqonda konvenciis me-5 muxlis darRvevas, vinaidan ganmcxadebels ar hqonda
Tavisi patimrobis sasamarTlo gadasinjvis saSualeba. ufro metic, ganmcxa-
deblis sakuTrebis gankargvis uflebis mospoba sasamarTlo ganxilvis gareSe
winaaRmdegobaSi iyo konvenciis me-6 muxlTan.

152.sasamarTlom, me-5 muxlTan dakavSirebiT ganixila, ganxorcielda Tu
ara ganmcxadeblis patimroba kanoniT dadgenili proceduris Sesabamisad.92

sasamarTlom ganacxada, rom es formulireba arsebiTad miuTiTebs Sinasaxelm-
wifoebriv samarTalze; is moiTxovs am samarTliT dadgenil procedurasTan

90 ix. zemoT, p. 18.
91 A33 (1979), p. 45.
92 ix. konvenciis me-5 muxli.
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Sesabamisobas. amasTan, TviT Sinasaxelmwifoebrivi samarTali SesabamisobaSi
unda iyos konvenciasTan, maT Soris, masSi gamoxatul an nagulisxmev princi-
pebTan. am terminis ganmsazRvreli cneba moicavs samarTlian da saTanado pro-
ceduras, kerZod imas, rom piris Tavisuflebis SemzRudveli nebismieri zoma
unda miiRos da ganaxorcielos xelisuflebis Sesabamisma organom da is ar unda
iyos TviTneburi.

153.sasamarTlom, aseve, miiCnia, rom @demokratiul sazogadoebaSi, romel-
ic iziarebs kanonis uzenaesobis princips, arc erTi TviTneburad miRebuli
gadawyvetileba ar SeiZleba CaiTvalos kanonierad~ (p. 39). igive principi gam-
oiyeneba pirveli damatebiTi oqmis pirveli muxlis mimarTac.

154.erT-erT ukanasknel saqmes, romelSic xazi gaesva kanonis sworad in-
terpretaciis mniSvnelobas, warmoadgens @iatridisi saberZneTis winaaRm-
deg~.93 rogorc zemoT aRiniSna,94 am saqmeSi ganmcxadebeli flobda Ria cis qveS
moqmed kinoTeatrs, romlidanac is gaaZeves, xolo kinoTeatri iZulebis wes-
iT adgilobrivi TviTmmarTvelobis organos gadaeca. sasamarTlom daadgina,
rom kinoTeatris klientura warmoadgenda pirveli muxlis dacvis qveS myof
qonebas. amis Semdeg sasamarTlo Seudga pirveli muxlis pirveli wesis far-
glebSi ganxorcielebuli xelyofis analizs.

155.sasamarTlom aRniSna, rom ganmcxadeblis kinoTeatridan gasaxlebis
brZaneba saberZneTis sasamarTlom gaauqma (miuxedavad imisa, rom ganmcxadeb-
lis wilobrivi sakuTreba miwis nakveTSi arasodes yofila aRiarebuli). es
moxda ori wlis winaT da ganmcxadebels miwis nakveTi mainc ar daubrunda. am
garemoebebSi sasamarTlom saWirod CaTvala, gaekeTebina gancxadeba, rom sax-
elmwifosaTvis savaldebuloa kanonierebis, anu kanonis swori interpretaciis
principis dacva. rogorc sasamarTlom aRniSna, am principis darRvevis SemTx-
vevaSi aRar arsebobs saxelmwifos miznebis kanonierebisa Tu proporciulo-
bis sakiTxis gamokvlevis saWiroeba. sasamarTlom ganacxada:

@sasamarTlo ganmeorebiT xazs usvams im garemoebas, rom pirveli dam-
atebiTi oqmis upirveles da yvelaze mTavar moTxovnas warmoadgens,
rom sajaro xelisuflebis organos mier ganxorcielebuli qonebiT mS-
vidobiani sargeblobis nebismieri xelyofa kanonieri unda iyos: pirve-
li nawilis meore winadadeba nebas rTavs qonebis CamorTmevas mxolod
kanoniT dadgenili pirobebis dacviT da meore nawili aRiarebs saxelm-
wifos uflebas, ganaxorcielos qonebiT sargeblobis kontroli kano-
nis miRebiT. ufro metic, kanonis uzenaesoba, rogorc demokratiuli
sazogadoebis erT-erTi fundamenturi principi, gamomdinareobs kon-
venciis yvela muxlis formulirebidan... da iTvaliswinebs saxelmwifos
an sxva sajaro xelisuflebis organos valdebulebas, Seasrulos mis
winaaRmdeg gamotanili sasamarTlo brZaneba an gadawyvetileba... Sesa-
bamisad, sazogadoebis saerTo interessa da piris fundamenturi ufle-
bebis dacvis aucileblobas Soris samarTliani balansis dadgenis sak-
iTxi... SeiZleba gaxdes ganxilvis sagani mxolod mas Semdeg, rodesac
dadgindeba, rom gasaCivrebuli xelyofa pasuxobda kanonierebis moTx-
ovnas da ar iyo TviTneburi~ (p. 58).

93 1999 wlis 25 marti, p. 58.
94 ix. zemoT, p. 42.
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156.iatridisis saqmeSi, ganmcxadeblisTvis miwis nakveTis daubrunebloba
aSkarad arRvevda saberZneTis samarTals da, Sesabamisad, ewinaaRmdegeboda
pirveli damatebiTi oqmis pirveli muxlis moTxovnebs sxva sakiTxis gadawyve-
tis gareSe.95

157.kanonis garkveulobis principis moTxovnebis dasakmayofileblad, sax-
elmwifo (an sajaro xelisuflebis organo) unda icavdes Sinasaxelmwifoebrivi
samarTlis saTanadod gasageb da sakmarisad zusti formiT Camoyalibebul
debulebebs, romlebic samarTlis cnebis arsebiT moTxovnebs pasuxoben. es
niSnavs, rom gasaCivrebuli xelyofa ara marto unda eyrdnobodes Sinasaxelm-
wifoebrivi samarTlis romelime debulebas, aramed unda arsebobdes misi ganx-
orcielebis samarTliani da saTanado procedura; gasaCivrebuli zoma, aseve,
miRebul unda iqnes da ganxorcieldes xelisuflebis Sesabamisi organos mier
da ar unda iyos TviTneburi.96

158.am mosazrebis gamoyenebis magaliTs warmoadgens saqme @hentrihi sa-
frangeTis winaaRmdeg~.97 q-nma hentrihma strasburgSi mdebare miwis nakveTi
150 000 frangul frankad SeiZina. amis Semdeg mas acnobes, rom finansur saqme-
Ta departamenti apirebda uflebamosilebis Sewyvetis gamoyenebas, kerZod,
qonebis SeZenis uflebis mimarT, vinaidan, departamentis azriT, ganmcxadeb-
lis mier gadaxdili fasi dausabuTeblad dabali iyo. ar arsebobda Sejibre-
biTi sistema, romelic q-n hentrihs miscemda imis mtkicebis saSualebas, rom
mis mier gadaxdili fasi sinamdvileSi ar iyo usafuZvlod dabali.

159.q-nma hentrihma ganacxada, rom moxda misi qonebis de facto eqspropria-
cia, rac davis sagani ar gamxdara. misi mtkicebiT, uflebamosilebis Sewyvetis
sistema ar emsaxureboda sajaro interess, gansakuTrebiT, mis saqmeSi, vinaid-
an masze ar yofila mitanili arakeTilsindisieri qmedebis Cadenis an gadasax-
adebisagan Tavis aridebis ganzraxvis eWvi. adamianis uflebaTa evropulma sasa-
marTlom uaryo es argumenti da miuTiTa Sefasebis farTo zRvarze, romelic
saxelmwifos sajaro interesis Sefasebisas gaaCnia.

160.amis Semdeg sasamarTlom kanonierebis sakiTxze gamoitana mniSvnelo-
vani gadawyvetileba da daadgina, rom:

@uflebamosilebis Sewyveta TviTneburad da arCeviTad iqna gamoyeneb-
uli da ar arsebobda misi winaswar gaTvlis SesaZlebloba; mas aseve ar
axlda ZiriTadi saproceso garantiebi. kerZod, zogadi sagadasaxado
kodeqsis 668-e muxli (rogorc is Sesabamis dros ganimarteboda kasaci-
is sasamarTlos mier da rogorc iqna gamoyenebuli ganmcxadeblis mima-
rT) arasakmarisad pasuxobda sizustisa da ganWvretadobis moTxovnebs,
romelic konvenciis mier dadgenili samarTlis cnebidan gamomdinareobs.

95 p. 62.
96 “liTgou da sxvebi gaerTianebuli samefos winaaRmdeg~ (Lithgow v. the United Kingdom), A-102, 1986,
p. 110; @vinterverpi niderlandebis winaaRmdeg~ (Winterwerp v. the Netherlands), A33, 1979, p. 39 da 45;
“spaceki CexeTis respublikis winaaRmdeg~ (Spacek v. Czech Republic), 1999 wlis 9 noemberi, romelSic
sasamarTlom daadgina, rom, @samarTalze” saubrisas pirveli damatebiTi oqmis pirveli muxli
Seesabameba igive cnebas, rac gamoiyeneba konvenciaSi nebismieri sxva debulebis mimarT, cneba,
romelic moicavs rogorc sakanonmdeblo aqtebs, ise sasamarTlo praqtikasac. is iTvaliswinebs
garkveul xarisxobriv moTxovnebs, rogoricaa kanonis gasagebi formiT arsebobis principi
da kanonis winaswar ganWvretis principi (p. 54).
97 A296-A (1994), p. 42.
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gadawyvetileba uflebamosilebis Sewyvetis Sesaxeb ar SeiZleba kanon-
ieri iyos SejibrebiTi procesis ararsebobis pirobebSi, romelic See-
sabameba mxareTa samarTlebriv saSualebaTa Tanasworobis princips da
romelic fasis araswori gamoTvlis da, Sesabamisad, finansur saqmeTa
departamentis poziciis mimarT argumentis wardgenis saSualebas iZl-
eva im yvela elementiT, romelic ar arsebobda mocemul saqmeSi~ (p. 42).

161.sasamarTlom, aseve, imsjela proporciulobis sakiTxze da ganacxada,
rom am sakiTxis Sefasebis mizniT, man unda ganixilos TviTnebobisgan dacvis
sakiTxi. sasamarTlom daadgina, rom ar arsebobda amgvari xasiaTis dacvis sak-
marisi meqanizmi. man aRniSna, rom q-ni hetrihis mimarT gamoiyenes procedura,
romelic saerTod iSviaTad gamoiyeneboda. ar arsebobda varaudi imisa, rom
man qoneba arakeTilsindisieri gziT SeiZina da arsebobda sxva saSualebebi,
romelic saxelmwifos gadasaxadebisagan Tavis aridebis faqtis gamovlenas
miscemda (magaliTad, samarTalwarmoeba sagadasaxado davalianebis dasabrune-
blad). am garemoebebSi sasamarTlom daadgina, rom q-n hentrihs daekisra @in-
dividualuri da gansakuTrebuli tvirTi~.98

162.es saqme sakmaod mniSvnelovania, kerZod, imis gamo, rom is xazs usvams
samarTliani procesis arsebobis aucileblobas da saxelmwifos valdebule-
bas, ar imoqmedos TviTneburad, rogorc kanonierebis, ise proporciulobis
principidan gamomdinare.

V.  sxva sakiTxebi

pirveli damatebiTi oqmis pirveli muxli konvenciis me-14 muxlTan er-
TobliobaSi

163.zogierT SemTxvevaSi, SeiZleba, adgili ar hqondes pirveli damatebiTi
oqmis pirveli muxlis, rogorc calke aRebuli debulebis, darRvevas, magram,
amasTanave, adgili hqondes am muxlis darRvevas konvenciis me-14 muxlTan er-
TobliobaSi (romelic krZalavs diskriminacias konvenciiT gaTvaliswinebu-
li uflebebiTa da TavisuflebebiT sargeblobisas).99

164.saqme @marqsi belgiis winaaRmdeg~100 warmoadgens am SesaZleblobis
gamoyenebis magaliTs. rogorc zemoT aRiniSna, es saqme exeboda kanonmdeblo-
bas, romelic diskriminaciuli iyo kanongareSe SvilebisaTvis. kerZod, is
iTvaliswinebda dedis mier samkvidros datovebis uflebis SezRudvas. adami-
anis uflebaTa evropulma sasamarTlom daadgina, rom es warmoadgenda ganm-
cxadeblis sakuTrebis uflebis xelyofas pirveli damatebiTi oqmis pirveli
muxlis mixedviT konvenciis me-14 muxlTan erTobliobaSi (magram adgili ar
hqonia pirveli damatebiTi oqmis pirveli muxlis, rogorc calke aRebuli de-
bulebis, darRvevas).101

98 p. 49.
99 konvenciis me-14 muxli iTvaliswinebs: @konvenciiT gaTvaliswinebul uflebaTa da
TavisuflebaTa ganxorcieleba uzrunvelyofilia diskriminaciis gareSe iseT safuZvelze,
rogoricaa sqesi, rasa, kanis feri, ena, religia, politikuri Tu sxva Sexedulebebi, erovnuli
Tu socialuri warmoSoba, erovnuli umciresobisadmi kuTvnileba, qoneba, dabadeba Tu sxva
statusi~.
100 A31 (1979). ix. aseve saqme @ince avstriis winaaRmdeg~ (Inze v. Austria), A126 (1987), romelic ufro
detalurad iqna aRwerili zemoT, 21-e sqolioSi.
101 p. 65.
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165.saqme @belgiuri lingvistikis Sesaxeb~ (#2)102 adgens konvenciis me-14
muxlis gamoyenebis zogad principebs. am saqmeSi belgiaSi mcxovrebma frangu-
lenovanma mSoblebma gaasaCivres saswavlo dawesebulebebSi enebis gamoyeneb-
is Sesaxeb belgiis kanonmdeblobis garkveuli aspeqtebi, romlebic, inter alia,
arRvevdnen piradi cxovrebis xelSeuxeblobis (konvenciis me-8 muxli) da ga-
naTlebis (pirveli damatebiTi oqmis me-2 muxli) uflebebs me-14 muxlTan er-
TobliobaSi, vinaidan es debulebebi uars ambobdnen frangulenovani skoleb-
is sajaro daxmarebasa da garkveul raionebSi (romlebic flamandiur raione-
bad ganisazRvra) maT cnobaze. am saCivris ganxilvisas sasamarTlom ganacxada,
rom gasaCivrebuli zoma, romelic TavisTavad SesabamisobaSia konvenciis rome-
lime debulebasTan, SeiZleba am debulebas arRvevdes, rogorc me-14 muxlTan
erTobliobaSi aRebuls, vinaidan zoma diskriminaciuli xasiaTis iyo.

166.amasTan, konvenciis me-14 muxli ar krZalavs yovelgvar gansxvavebul
mopyrobas konvenciiT gaTvaliswinebuli uflebebisa da Tavisuflebebis ganx-
orcielebaSi. mopyrobis Tanasworobis principis darRvevad CaiTvleba mx-
olod is SemTxvevebi, rodesac konkretul gansxvavebas ar gaaCnda obieq-
turi da dasabuTebuli safuZveli. gansxvaveba mopyrobaSi unda isaxavdes
kanonier mizans da unda arsebobdes gonivruli proporciuloba gamoyeneb-
ul saSualebebsa da misaRwev mizans Soris.

gangrZobadi darRvevebi

167.adamianis uflebaTa evropulma sasamarTlom aRiara sakuTrebis ufleb-
is gangrZobadi darRvevis cneba. es midgoma SeiZleba gamoiyenebodes qonebis
CamorTmevis mimarT, romlis faqtebsac adgili hqonda ruseTis federaciaSi
am ukanasknelis mier adamianis uflebaTa evropuli sasamarTlos iurisdiqci-
is aRiarebamde.

168.am midgomis karg magaliTs warmoadgens saqme @luazidu TurqeTis
winaaRmdeg~.103 am saqmeSi ganmcxadebeli berZeni kviprioti iyo, romelic
TurqeTs pirveli damatebiTi oqmis pirveli muxlis darRvevis gamo uCioda;
ganmcxadebelma ganacxada, rom 1974 wels is iZulebuli iyo, daetovebina Crdi-
loeT kviprosSi mdebare misi sacxovrebeli saxli TurqeTis mier kunZulis
erTi nawilis okupaciis gamo. misi mtkicebiT, is garkveuli drois ganmavlo-
baSi TurqeTis SeiaraRebuli Zalebis moqmedebebis gamo ver midioda sakuTar
qonebasTan.

169.TurqeTis mTavrobis mtkicebiT, ganmcxadebeli, inter alia, ar iyo ufle-
bamosili saCivris Setanaze, vinaidan misi qonebis xelyofas adgili hqonda 1990
wlamde manam, sanam TurqeTi aRiarebda evropis adamianis uflebaTa sasamarT-
los iurisdiqcias. sasamarTlom ganacxada, rom man ukve aRiara gangrZobadi
darRvevis cneba saqmeSi @papamihalopulosi da sxvebi saberZneTis winaaRm-
deg~104 da am cnebis Sedegebi konvenciis organoebis kompetenciis qro-
nologiur SezRudvebze. mocemul saqmeSi gangrZobad darRvevas adgili eqne-
boda im pirobiT, Tu ganmcxadebeli (pirveli muxlis miznebisaTvis) jer kidev
warmoadgenda miwis nakveTis kanonier mesakuTres. sasamarTlom daadgina, rom

102 A6 (1968).
103 1996-VI (1996).
104 A269-B (1993). ix. zemoT, p. 69.
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ganmcxadebeli namdvilad warmoadgenda qonebis kanonier mesakuTres, xolo
is, rom @CrdiloeT kviprosis Turquli respublikis~ mier miRebuli sakonsti-
tucio kanoni mas arTmevda sakuTari qonebis mesakuTris uflebas, ar warmoad-
genda kanonier debulebas.

170.amis Semdeg sasamarTlom daadgina, rom ganmcxadebelma, 1974 wlidan
miwis nakveTTan misasvlelze uaris TqmiT, faqtobrivad, dakarga sakuTar
qonebaze yovelgvari kontroli iseve, rogorc am qonebiT sargeblobisa da
gankargvis SesaZlebloba. es saqmis gansakuTrebul garemoebebSi ar warmoad-
genda qonebis CamorTmevas an sargeblobis kontrols. sakiTxi unda ganixile-
bodes pirveli wesis farglebSi: es iyo ganmcxadeblis qonebiT mSvidobianad
sargeblobis uflebis xelyofa. sasamarTlom miiCnia, rom faqtobrivi Sefer-
xeba iseve SeiZleba yofiliyo uflebis darRveva, rogorc samarTlebrivi bar-
ieri. TurqeTis mTavrobas ar warmoudgenia xelyofis gamamarTlebeli raime
argumenti da, Sesabamisad, adgili hqonda pirveli damatebiTi oqmis pirveli
muxlis darRvevas.

sakuTrebis uflebis gamoyeneba kerZo pirebs Soris urTierTobebSi

171.naTelia, rom pirveli damatebiTi oqmis pirveli muxliT gaTvaliswineb-
uli sakuTrebis uflebis gamoyeneba ar Semoifargleba qonebis mxolod iseTi
xelyofiT, romlis Sedegadac garkveuli sargebeli saxelmwifos gadaecema.
es muxli SeiZleba gamoiyenebodes saxelmwifos (an sajaro xelisuflebis or-
ganos) im moqmedebebis mimarT, romelTac Sedegad mohyveba piris sakuTrebis
uflebis sxva pirisaTvis (an pirebisaTvis) gadacema an mis sasargeblod sxvag-
varad gasxviseba.

172.amis magaliTad SeiZleba moviyvanoT saqme @jeimsi gaerTianebuli same-
fos winaaRmdeg~105. igi exeboda kanonmdeblobas, romlis Sedegadac damqirave-
blebs miecaT maT mier naqiravebi qonebis sakuTrebis SeZenis saSualeba. ix. aseve
gadawyvetileba saCivrebze # 8588/79 da 8589/79,106 @bramelidi da malmstromi
SvedeTis winaaRmdeg~, romelic exeboda aqcionerebs Soris urTierTobebis
momwesrigebel kanonmdeblobas.

adamianis uflebaTa generaluri direqtorati

evropis sabWo

F-67075 strasburgi, CEDEX

http://www.humanrights.coe.int

adamianis uflebaTa es saxelmZRvaneloebi gamiznulia imisaTvis, rom iyos
praqtikuli gzamkvlevi, Tu rogor iyenebs da ganmartavs adamianis uflebaTa
evropuli konvenciis konkretul debulebebs strasburgis sasamarTlo. isini
gankuTvnilia samarTlis praqtikosebisaTvis, gansakuTrebiT, mosamarTleeb-
isaTvis, aseve, xelmisawvdomia sxva dainteresebuli mkiTxvelisTvis.

105 A98 (1986). ix. zemoT, p. 90, sadac es saqme ufro detaluradaa ganxiluli.
106 (1982). ix. zemoT, p. 23.
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